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ACRONYMS AND SHORTHAND REFERENCES

130EP 130 Environmental Park, LLC

ALJ Administrative Law Judge

The County Caldwell County

EPICC Environmental Protection in the Interest of Caldwell

County, an organization formed by nearby property
owners and Caldwell County residents opposed to the
landfill

TJFA TJFA, LP owns property near the landfill site. For
convenience, the briefing collectively refers to the
Petitioners as TJFA, as the court of appeals did in its
opinion. But Petitioners include TJFA, LP; EPICC; and
individual residents James Abshier and Byron Friedrich.

NOD Notice of Deficiency

PFD Proposal for Decision

SOAH State Office of Administrative Hearings

SWDA Solid Waste Disposal Act, TEX. HEALTH & SAFETY CODE

§ 361.001, et segq.

TCEQ or Commission  Texas Commission on Environmental Quality
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STATEMENT OF THE CASE

Nature of the Case Appeal of a final order of the Texas Commission on

Parties in the
Trial Court and
Court of Appeals

Trial Court

Course of
Proceedings

Trial Court’s
Disposition

Court of Appeals

Court of Appeals’
Disposition

Environmental Quality, which granted 130 Environmental
Park’s application for a permit to build and operate a
municipal solid-waste landfill in Caldwell County. CR285

(App. 4).

Plaintiffs-Appellants: TIFA, L.P., Environmental Protection
in the Interest of Caldwell County (EPICC), James Abshier,
and Byron Friedrich

Defendants-Appellees: Texas Commission on Environmental
Quality, 130 Environmental Park, LLC

459th District Court, Travis County, Honorable Dustin M.
Howell

Following contested-case proceedings at SOAH, the
administrative law judges issued a Proposal for Decision
(PFD) that recommended issuance of the landfill permit.
30AR248 (App. 5). The Commission granted the permit.
CR285 (App. 4).

The trial court signed a final judgment affirming the
Commission order. CR609 (App. 3).

Third Court of Appeals, Austin, Texas. The opinion was
authored by Justice Edward Smith, and joined by Justices
Melissa Goodwin and Gisela Triana. TJFA, L.P. v. TCEQ,
632 S.W.3d 660 (Tex. App.—Austin 2021, pet. filed) (App.

).

The court affirmed the trial court’s judgment.
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JURISDICTIONAL STATEMENT

The Court has jurisdiction over this appeal, which presents recurring issues of

importance to the State’s jurisprudence. See TEX. GOV’T CODE § 22.001(a).

XV



l.

ISSUES PRESENTED

Cities and counties are authorized to restrict locations for landfills in

their jurisdictions as long as they adopt their siting ordinance before a landfill-permit

application is filed at TCEQ.

a.

Did the TCEQ exceed its statutory authority by disregarding the
Caldwell County ordinance prohibiting a landfill in the area sought by
the permit applicant, refusing to dismiss the application, and instead
granting a landfill permit?

Did the court of appeals misconstrue the provision giving local
governments authority to restrict locations for landfills—ending that
authority prematurely—when it treated a landfill operator’s request for
a land-use-compatibility determination from TCEQ as if it were
actually an application for a landfill permit?

2. The geology expert for the landfill-permit applicant destroyed the soil

samples, field notes, and driller’s field logs that were collected and created during

subsurface investigations that are mandatory under TCEQ rules in seeking a landfill

permit. The expert’s opinions, critically based on this scuttled evidence, can never

be put to the test because he discarded their foundational data.

a.

Did the court of appeals err as a matter of law in dismissing the settled
case law under E.I. du Pont de Nemours & Co. v. Robinson, 923 S.W.2d
549 (Tex. 1995), which instructs that expert evidence is unreliable
when no foundational data supports the opinions?

Did the court of appeals err as a matter of law in holding that the
absence of foundational data for the expert’s opinions was excused
because another party separately collected some relevant data?
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C. In the absence of a reliable expert opinion from the geology expert, was
TCEQ precluded as a matter of law from granting the landfill permit
because key supporting evidence was legally insufficient?
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REASONS TO GRANT REVIEW

This Court should grant review because the court of appeals’ opinion negates
the legislatively established role for local governments in deciding where to allow
solid-waste landfills. See TEX. HEALTH & SAFETY CODE § 363.112. Rather than
giving a state agency total control, the Legislature gave local authorities—which
understand and represent uniquely local concerns—a powerful voice. Cities and
counties, like Caldwell County here, have the power to preemptively forbid locations
for landfills by adopting a preclusive ordinance.

The Legislature balanced this discretion. It did not allow a local government
to prohibit a landfill location if the landfill operator has already filed a landfill permit
application with TCEQ before the ordinance is adopted. /d. Here, Caldwell County
unanimously adopted a landfill ordinance before 130EP applied for a landfill permit
in a prohibited area. TCEQ thus lacked authority to consider, much less grant,
130EP’s application. The court of appeals’ statutory analysis—which improperly
revised the controlling statute to delete a critical phrase—guts local governments’
role in the Legislature’s scheme.

The Court should also grant review to hold that the standards of E.I. du Pont
de Nemours & Co. v. Robinson, 923 S.W.2d 549 (Tex. 1995), govern administrative
proceedings to ensure the reliability of expert testimony. The court of appeals’

opinion defied those standards, allowing 130EP to base its landfill permit application



on an expert’s opinion that had no underlying foundational data, in direct violation

of this Court’s expert standards.



STATEMENT OF FACTS

In 2013, a Georgia waste-management company opted to enter the solid-waste
disposal business in Texas. CR289; 44AR-130EP-1 at 50. It formed 130
Environmental Park, LLC and set its sights on building a 520-acre landfill facility in
northern Caldwell County, near Lockhart. CR285-86. The land, surrounded on
three sides by floodplains, is located upstream from a nearby reservoir and dam. The
dam is a “high hazard” dam—if it fails, the fallout is measured in lives, homes, and
severe economic loss. 60AR-PCCD-1.0 at 16, PCCD-1.5 at 5.

The site’s highly irregular dimensions also reflect its problematic nature.
Landfills typically follow a rectangular or square shape to facilitate use of heavy
machinery. Because 130EP chose to extend its landfill footprint to the floodplains’

edge, an “amoeba’ shape resulted. 66AR-Tr.1 at 87.

LANDFILL COMPLETION PLAN

130 ENVIRONMENTAL PARK, LLC




56AR-130EP-Adams-4.

A solid-waste landfill can neither be built nor operated without a TCEQ
landfill permit. This appeal arises from the Commission’s decision to grant 130EP
a permit. 33AR264. The decision was issued after extensive proceedings and
objections, attributable to the unsuitable location, local residents’ concerns about
flooding and water quality, Caldwell County’s opposition, and the 130EP
Geologist’s destruction of the data underlying his Geology Report, a necessary
component of the landfill-permit application.

Beyond these disputes was the landfill-permit application’s fundamental
problem: Caldwell County had an ordinance barring landfills where 130EP wanted
to build one. 130EP filed its landfill-permit application after the County Caldwell
County Solid Waste Disposal Ordinance was in place:

e September 4, 2013: 130EP requested a land-use-
compatibility determination. 1-3ARI.

e December 9, 2013: Caldwell County Commissioners
Court unanimously adopted the landfill ordinance. 58AR-
Caldwell-3.

e February 18, 2014: 130EP submitted its landfill-permit
application. 4-12AR17.

As a result, the protesting parties challenged TCEQ’s authority to consider the

landfill-permit application.



I. The Legislature gave local governments power to prohibit landfills in
identified areas of their jurisdictions.

The Legislature decided that cities and counties must have the ability to decide
where landfills are not appropriate enterprises. Counties and cities thus have the
right to preclude TCEQ from granting a landfill permit in undesirable areas:

The commission may not grant an application for a permit to process or

dispose of municipal or industrial solid waste in an area in which the

processing or disposal of municipal or industrial solid waste is
prohibited by an ordinance or order authorized by Subsection (a)...

TEX. HEALTH & SAFETY CODE § 363.112(d).!

A prohibitive ordinance means any subsequent application has no effect. See
id. § 363.112(c)(1), (d). Without exception, TCEQ cannot issue a landfill permit
when a local government has prohibited landfills in that area, so long as the
preclusive ordinance is adopted before the landfill-permit application is filed and
pending with TCEQ. Id. § 363.112(c)(1) (counties and cities may not prohibit
landfills once an “application for a permit...under [the SWDA] has been filed with

and is pending before the commission™).?

!'Two virtually identical provisions in the Texas Health & Safety Code structure local government
authority in this way. One provision addresses cities and counties (Section 363.112 (App. 7)) and
the other addresses only counties (Section 364.012 (App. 8)). For convenience, like the court of
appeals, this brief cites only the provision addressing cities and counties, Section 363.112.

2 That provision states in full:

(c) The governing body of a municipality or county may not prohibit the processing
or disposal of municipal or industrial solid waste in an area of that municipality or
county for which:



II. Caldwell County adopted a prohibitory landfill ordinance before 130EP
applied for a permit.

In December 2013, Caldwell County Commissioners heard from 20 residents
who urged them to ban the waste-disposal industry from building or operating a
landfill in the area at issue, citing concerns over water quality, flooding, noise, and
traffic. Caldwell County Commissioners Court Minutes, at 3-5 (Dec. 9, 2013),

https://tinyurl.com/yfnp46pz; see also 58AR-Caldwell-3 at 1 (finding by

Commissioners Court that “citizens and property owners of Caldwell County oppose
the location of landfills within the county”). The Commissioners then invoked their
authority under Sections 363.112 and 364.012 and unanimously adopted an
ordinance barring any landfills outside a designated area in the county. 58AR-
Caldwell-3 at 1-5 (App. 6). The ordinance “prohibit[s]” “processing or disposal of
municipal or industrial solid waste or the operation of a solid waste facility.” Id. at
3. After noting its “responsibility and the authority to take action to protect the
public health, safety, and welfare,” the Commissioners Court also made a series of
findings, recognizing the Carrizo-Wilcox Aquifer as a source of groundwater for

county residents, the significance of the Leona Formation as an additional

(1) an application for a permit or other authorization under Chapter 361 has
been filed with and is pending before the commission

TEX. HEALTH & SAFETY CODE § 363.112(c)(1); see also id. § 364.012(e)(1). If a local government
prohibits landfills in certain areas, it must also designate an area where they are not prohibited. /d.
§§ 363.112(a), 364.012(b).


https://tinyurl.com/yfnp46pz

groundwater source, the threat of solid waste to water and air quality, and the risks
to economic development and property values posed by a landfill. /d. at 1-2.
III. Before the ordinance was enacted, 130EP requested a land-use-

compatibility determination, but did not complete a TCEQ landfill
permit application.

In September 2013, 130EP had initiated an optional procedure that asked
TCEQ to advise if the proposed landfill would be “compatible” with surrounding
land uses. 1-3AR1; see TEX. HEALTH & SAFETY CODE § 361.069 (App. 9). Such a
land-use-compatibility submission is a potential precursor to a permit application,
but is not itself an application for a landfill permit. A land-use-compatibility
submission might be likened to pre-approval for a mortgage; it lets the potential
buyer know if it might qualify for the loan, but it is not an actual application, or an
approval, or a commitment to any particular financing. Neither the bank, seller, nor
buyer is bound and all understand that the buyer has not yet applied for the loan.

The land-use- compatibility submission covers general administrative topics
and land-use information, which Parts I and II of a permit application elicit. 30 TEX.
ADMIN. CODE §§ 330.57(a), (c)(1)-(2), 330.59, 330.61. But the land-use-
compatibility submission does not require an applicant to conduct the complex
scientific analysis at the heart of a full permit application.

The compatibility submission is an opportunity for critical, early information.

It allows a prospective operator to test compatibility of the site before committing to



“the costly and time-intensive process of preparing the technical portions™ of a
permit application. Senate Comm. on Nat. Res. & Econ. Dev., Interim Report to the

86th Leg., at 52 (Dec. 2018), https://tinyurl.com/bde7a8dt (“Interim Report”). In

other words, it can tell the operator whether this site is a “no go” because it is not
compatible for a landfill. Parts Il and IV of a permit application, by contrast, require
the operator to commit substantial financial resources for geotechnical experts,
hydrologists, environmental specialists, and other costly endeavors. Id. Part 11, for
example, requires a site-development plan, facility-design information, a geology
report, groundwater sampling and analysis plan, landfill-gas management plan,
subsurface-conditions investigation, surface-water drainage analyses, slope-stability
analysis, leachate management, and closure and post-closure plans that manage the
site years into the future. 30 TEX. ADMIN. CODE §§ 330.57(c)(3), 330.63. Part IV
presents the proposed daily operations plan under TCEQ standards. I1d. §§
330.57(c)(4), 330.65. Parts III and IV often contain thousands of pages and involve
multiple areas of expertise. Interim Report at 52.°

While there is partial overlap (because Parts 1 and II are required for the

eventual permit application), the two submissions are distinct. A landfill operator

3 In total, a landfill permit application consists of four parts and fifteen attachments, “often
resulting” in a submission “over a foot thick.” Jeffrey S. Reed, Municipal Solid Waste, 45 TEX.
PRAC., ENVIRONMENTAL LAW § 10:5(e)(2)(A) (2019); see also TEX. HEALTH & SAFETY CODE §
361.061.


https://tinyurl.com/bde7a8dt

who obtains a thumbs up from TCEQ on land-use compatibility is nowhere close to
obtaining a landfill permit. See, e.g., 30 TEX. ADMIN. CODE § 330.57(a) (“A
complete application, consisting of Parts [-IV of the application, shall be submitted
based upon the results of the land-use only public hearing.”). The land-use-
compatibility determination does not relieve an operator of its obligation to submit
Parts 1 and II, again, as part of its permit application, which also commands
completion of Parts III and IV.

130EP’s initial land-use-compatibility submission had significant omissions
and problems. 3AR13 (TCEQ’s Notice of Deficiency). Although 130EP sought an
extension to remedy the defects, 3AR1S5, 16, it never took further action. As a
result, TCEQ never made an initial land-use-compatibility determination. The result
was an abandoned and essentially “phantom” submission.

130EP’s discovery responses show that its land-use-compatibility submission
was a Trojan Horse, designed to preempt Caldwell County’s ability to exercise its
authority over landfill locations: “the primary reason that [130EP] decided to file an
application for a land use only determination (Parts I and II of the Application) was
to get an application on file with TCEQ before Caldwell County passed a landfill

siting ordinance.” 19AR8&8-Ex. G at 5 (No. 11).



IV. Five months after the land-use-compatibility submission, and two months
after the ordinance’s adoption, 130EP filed its landfill-permit
application.

About two months after Caldwell County adopted its ordinance, 130EP filed
a landfill-permit application. 4-12AR17. This submission included Parts [IIl and IV,
along with new, significantly revised Parts I and II. 130EP did not use the Parts I
and II it had submitted five months prior, as part of its deficient land-use-
compatibility submission, but instead filed new versions. With this submission, for
the first time, and after Caldwell County barred the effort, 130EP sought a permit to
build and operate a landfill with a projected 44-year life. /d.

Not only 130EP, but TCEQ, ignored Caldwell County’s prohibitory
ordinance. CR311. TCEQ’s executive director recommended that a landfill permit
be granted. TJFA, 632 S.W.3d at 665.*

Nearby residents, property owners, and local governmental entities contested

130EP’s landfill-permit application. See, e.g., 18ARS57, 58. The protesting parties

* During its technical review of 130EP’s application, TCEQ issued several Notices of Deficiencies,
detailing problems with the application. Some 200 deficiencies were noted in NODs. 58 AR-ED-
SO-3-ED-SO-6. Among them was 130EP’s failure to include the nearby water conservation
district, Plum Creek Conservation District (“PCCD”), as a potentially affected property owner.
PCCD owns an easement on the proposed site, which it uses to manage the adjacent reservoir and
almost-sixty-year-old dam. 60AR-PCCD-1.0 at 7, 9. TCEQ staff also informed 130EP that it
must obtain a drainage easement from PCCD if it intended to rely on the nearby reservoir to
mitigate adverse drainage impacts caused by the landfill. 58AR-ED-SO-4 at 4. Several
deficiencies in the geology portion of the application were identified. See, e.g., S§AR-ED-SO-4
at 8-10. TCEQ also notified 130EP that the mandatory floodplain development authorization from
the County was missing. See, e.g., S8AR-ED-SO-5 at 2.
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included: Caldwell County; TJIFA, LP, which owns property near the landfill site;
Environmental Protection in the Interest of Caldwell County (“EPICC™), a group of
Caldwell County residents and nearby property owners who live downstream of the
nearby reservoir and are concerned about water quality, flooding risks, and other
adverse health and safety impacts; and individual Caldwell County residents James
Abshier and Byron Friedrich.

The Commission referred the matter to the State Office of Administrative
Hearings for contested-case proceedings on whether the permit application complied
with statutory and regulatory requirements. /d.

V. 130EP’s Geologist destroyed the supporting data from the investigatory
fieldwork that he relied on for his expert opinions.

Under TCEQ rules, a detailed, site-specific Geology Report is required in the
permit application, because without one, no one can determine if the proposed
landfill will protect human health and the environment. 30 TEX. ADMIN. CODE §
330.63(e). The rules say what data the Report must include, how to collect and
compile it, and who must prepare and seal the information the Geology Report
contains. Id. §§ 330.57(f)(2), 330.63(e). The Geology Report must describe the
subsurface-investigation procedures and include the investigator’s interpretations of
the subsurface characteristics based on a field investigation. Id. § 330.63(e)(4)(C),

(H). 130EP’s Geology Report was over 200 pages. 49AR-130EP-4 at 6-220.
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During discovery at SOAH, 130EP revealed that, during the time the permit
application was still under TCEQ’s review, 130EP’s geologist John Snyder
destroyed the subsurface soil samples, field notes, and driller’s field logs from the
investigation—data he relied on to write his Report. 28AR212; 62AR-Protestants-
5-H at 77-78, 97-98, 100-01; 67AR-Tr.2 at 374-75, 393. Snyder did not take any
steps to preserve these materials, like photographing the soil samples or saving
electronic images of the field notes or driller logs.

Snyder sealed his Geology Report, a procedural step that implies he honored
his obligation to maintain adequate records supporting the report’s opinions. 49AR-
130EP-4 at 6; 22 TEX. ADMIN. CODE §§ 851.106(f), 851.156(c). But the underlying
data and field-note work product are gone.

Among the discarded data were soil samples collected from 32 deep borings
across the proposed site, field notes, and the field logs documenting the drilling,
collection of soil samples, and other observations of the materials extruded from the
subsurface during the field investigation—data ostensibly used to justify Snyder’s
opinions. The destruction of these materials was of particular concern because
Snyder himself did not make the observations or collect the data; he employed others
to do the field work and relied on that investigatory work to reach his opinions. See,

e.g., TJFA4, 632 S.W.3d at 670-71.
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By destroying the key underlying data, the 130EP Geologist eliminated any
chance to confirm or dispute his opinions.

VI. SOAH held contested-case proceedings on the challenged permit
application.

EPICC (the group of nearby property owners and County residents), Caldwell
County, TJFA, individual residents, and the Plum Creek Conservation District
(PCCD), a water district that manages the nearby reservoir and high-hazard dam,
challenged the permit application. See, e.g., 18 AR59; CR287. An evidentiary
contested-case hearing was held August 15-26, 2016. CR287-88.

The protesting parties raised various issues at SOAH, including objections
that the landfill was too close to the high-hazard dam?; the landfill’s footprint was
surrounded by floodplains; the plans included construction (such as the access road)
in the floodplain; and the site was adjacent to the Carrizo-Wilcox Aquifer outcrop,
presenting risks of contaminant migration from the landfill to groundwater.
Significant disputes included surface-water-drainage issues, potential flooding

impacts, possible contaminant migration to nearby groundwater resources, land-use

5> The high-hazard dam is one of many that do not meet state standards and suffer from a lack of
resources for upgrades and maintenance. Warren D. Samuelson, Texas Dam Safety Program,
STATE BAR OF TEXAS, 18TH ANNUAL CHANGING FACE OF WATER RIGHTS, 2017 WL 5815685
(2017) (over 1000 high-hazard dams across state). TCEQ runs the Texas Dam Safety Program,
which inventories and inspects hazardous dams. /d.; TEX. WATER CODE § 12.052; 30 TEX. ADMIN.
CODE § 299.1, et seq.
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incompatibility, and 130EP’s failure to obtain a required local floodplain-
development authorization.

The PCCD alerted the ALIJs that the high-hazard dam needed repairs to serve
its protective purpose and expressed concerns regarding discharge of surface water
from the landfill site into the reservoir. See, e.g., 60AR-PCCD-1.0 at 4-5; 19AR64.
The Office of Public Interest Counsel (OPIC) advised that 130EP omitted critical
information regarding its compliance history, expressed concern about the
incompatibility of the landfill and the dam, and objected that the proposed permit
boundary placed the landfill facility’s screening berm and access road outside the
defined landfill permit boundary (leaving them ungoverned by the permit’s
requirements). 28 AR220.

Evidence presented during the hearing established that the Geology Report
was unreliable and inconsistent with actual site conditions. See, e.g., 62AR-
Protestants-5R. Because 130EP had discarded the underlying data that was the basis
for the Geology Report, it lacked evidence to support its Geologist’s opinions and
representations. TJFA asserted that the 130EP Geologist’s opinions were
inadmissible under Robinson and its progeny because there was no underlying data

to support the opinions.® TIFA moved unsuccessfully to strike Snyder’s opinions,

® For convenience, this brief refers to TIFA instead of the multiple aligned protesting parties, just
as the court of appeals did in its opinion. “TJFA” should be understood to collectively reference
Environmental Protection in the Interest of Caldwell County (EPICC), the group of Caldwell
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the Geology Report, and Snyder’s “supplement” prepared over two years after the
initial report. 26AR202; 26AR204; 51 AR-130EP-7; 30AR248 at 60-61 (PFD).’

TJFA and the County also asserted that the County’s ordinance prohibited the
landfill. 66AR-Tr.A. As they had done from the beginning, they challenged
TCEQ’s authority to grant a permit in light of the Caldwell County Solid Waste
Disposal Ordinance based on the undisputed chronology showing that 130EP did not
submit a permit application until after Caldwell County adopted its ordinance
prohibiting a landfill in that area. The timeline was clear:

e September 4, 2013: 130EP requested a land-use-
compatibility determination. 1-3ARI.

e December 9, 2013: Caldwell County Commissioners
Court unanimously adopted the landfill ordinance. 58AR-
Caldwell-3.

e February 18, 2014: 130EP submitted its landfill-permit
application. 4-12AR17.

Based on this undisputed timeline, TJFA invoked Section 363.112°s

prohibition on TCEQ’s grant of the landfill permit application. See, e.g., I9AR65

County residents and nearby property owners who are opposed to the landfill due to concerns about
water quality, flooding risks, and other adverse health and safety impacts; various individual
Caldwell County residents and property owners; and TJFA. See, e.g., I8ARS9 at 1-2; 18AR60.

7 After learning of the data’s destruction, TIFA sought access to 130EP’s proposed site to compare
the Geology Report against actual site conditions. 19AR88. After a series of motions and
hearings, 130EP permitted TIFA limited access, allowing TJFA to collect a fraction of the number
of borings and soil samples that Snyder had collected. 25AR155; 62AR-Protestants-5-R. While
TJFA was permitted this site visit two and a half years after Snyder assembled his materials,
TJFA’s collection could not replace the specific data relied on by Snyder to reach his opinions.
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at 2; 33AR266 at 4-5. TJFA asserted that the Caldwell County ordinance controlled
because it was in effect before 130EP submitted its landfill permit application. See,
e.g., 30AR241; 30AR246; 30AR259 at 10-11; see also 31AR254 at 4-10 (same
assertions by County).

VII. The Commission granted 130EP the landfill permit, and the district court
affirmed.

The ALJs’ Proposal for Decision (PFD) concluded that 130EP did not comply
with several TCEQ requirements. For example, 130EP failed to include PCCD on
the landowner list, so PCCD was not guaranteed notice of proceedings. 130EP
initiated its subsurface investigation without the required TCEQ approval of its soil
boring plan. It also failed to obtain the mandatory floodplain development permit
from the County before submitting its permit application to TCEQ. 30AR248 at 2
(PFD).

The ALJs registered concerns regarding the proposed landfill’s compatibility
with the reservoir and dam and recommended that TCEQ determine whether
situating a landfill in close proximity to the 100-year floodplain, immediately
upstream of a flood-control structure that was critical for the preservation of human
life, was a compatible land use. Id.

Nevertheless, the ALJs recommended that if the Commission concluded that
the noted deficiencies did not warrant outright denial of 130EP’s application, the

Commission should issue the permit with modifications. /d. at 2, 12. Among the
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recommended changes was adjusting the permit boundary to include the entire
access road from the facility entrance to the public roadway (US 183) and the visual
screening berm. /d. The ALJs also recommended denial of 130EP’s request for 24-
hour operations. /d.

The matter was then submitted to the TCEQ. The Commissioners eliminated
findings and conclusions proposed by the ALJs that would have extended the permit
boundary to include the entire facility access road and the screening berm. CR323.
The Commissioners also incorporated 130EP’s acceptance of the ALJS’
recommended standard operating hours. CR324-25. The Commissioners otherwise
adopted the PFD and granted the permit. CR285-325.

TJFA, EPICC, and individual residents James Abshier and Byron Friedrich
sought judicial review, raising the issues presented in their petition for review in this
Court as well as other challenges. CR4. The district court affirmed. CR609.

VIII. The court of appeals affirmed the district court’s judgment.

Although Caldwell County’s ordinance preceded 130EP’s permit application,
the court of appeals circumvented the ordinance by equating the land-use-
compatibility submission with an “application for a permit.” T.JFA, 632 S.W.3d at
668-69. Nothing in the statutory text supports that holding. To the contrary, it
thwarts the solid-waste management scheme, which gives cities and counties the

right to elevate local concerns over private landfill interests.
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The court also rebuffed Robinson and its progeny by assigning to the parties
protesting the landfill permit the burden of disproving 130EP’s science. Although
the foundational data for the Geology Expert opinions was destroyed and never
available to the parties, the ALJs, or the Commission, the court of appeals concluded
that because TJFA had collected some of its own data two and a half years after the
130EP Geologist’s investigation, the 130EP Geologist had no burden to establish his

opinions’ reliability. /d. at 671-72.
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SUMMARY OF ARGUMENT

By abandoning black-letter statutory construction principles, the court of
appeals replaced local governments’ power to prohibit a landfill with plenary TCEQ
authority to permit one. The court misconstrued the controlling Texas Health &
Safety Code provision, Section 363.112, which precludes TCEQ from issuing
landfill-permit applications in areas prohibited by local ordinance as long as the
ordinance passed prior to the filing of the landfill-permit application. The court:

o refused to enforce the statute’s plain text

e read a critical phrase out of the statute

e ignored the statute’s structure and purpose, and

e improperly deferred to TCEQ’s interpretation of the statute to broaden its
own authority.

Under a proper reading of the statutory provision, TCEQ lacked authority to
consider 130EP’s permit application. TCEQ should have never considered it, and
instead, should have dismissed it.

The landfill permit was also invalid because the 130EP Geology Expert
destroyed all the soil samples, field notes, and field logs underlying his opinions.
The expert’s opinions were central to disputed issues at SOAH and a crucial part of
the permit application. The Commission, and the court of appeals, wrongly credited
expert opinions lacking underlying foundational data. Asunreliable expert opinions,

they were “no evidence” and could not support the landfill permit.
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STANDARDS OF REVIEW

Courts reviewing agency actions apply standards of review dictated by statute.
TEX. GOV’T CODE § 2001.174; see, e.g., Tex. Comm ’n on Envt’l Quality v. Maverick
Cnty., 642 S.W.3d 537, 543 (Tex. 2022). On questions of law, neither the
administrative decision nor the district-court decision is entitled to deference. See,
e.g., Tex. DPS v. Alford, 209 S.W.3d 101, 103 (Tex. 2006) (per curiam).

Statutory interpretation and enforcement. Questions of statutory
construction, even in the context of “substantial evidence” review, are reviewed de
novo. State v. PUC of Tex., 344 S.W.3d 349, 356 (Tex. 2011). See also TEX. GOV’T
CoDE § 2001.174(2)(A)-(B) (requiring reversal of conclusions or decisions that
violate statutory provision or exceed statutory authority).

Admissibility of expert opinion. Review of an evidentiary ruling at the
administrative level is governed by the same abuse-of-discretion standard as trial-
court rulings. Scally v. Tex. State Bd. of Med. Exam’rs, 351 S.W.3d 434, 450 (Tex.
App.—Austin 2011, pet. denied). Admission of an unreliable expert opinion is an
abuse of discretion. Guadalupe-Blanco River Auth. v. Kraft, 77 S.W.3d 805, 810
(Tex. 2002). When expert testimony is challenged as constituting “no evidence,”
the Court reviews the reliability determination de novo. Thomas v. Uzoka, 290
S.W.3d 437, 447 (Tex. App.—Houston [14th Dist.] 2009, pet. denied); Tex. Mut.

Ins. Co. v. Lerma, 143 S.W.3d 172, 175 (Tex. App.—San Antonio 2004, pet.
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denied). See also TEX. GOV’T CODE § 2001.174(2)(B)-(D), (F) (requiring reversal
of conclusions or decisions that exceed statutory authority or represent unlawful

procedure, error of law, or abuse of direction).
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ARGUMENT

I. The court of appeals overruled the Legislature’s command that a county
has the power to determine permissible locations for a landfill.

The Legislature empowered local governments to decide whether and where
a landfill exists, giving them a significant role in the statutory solid-waste
management scheme. See Hallco Tex., Inc. v. McMullen Cnty., 221 S.W.3d 50, 53,
61 (Tex. 2006) (noting county’s “unquestionabl[e]” power to prohibit landfills and
its legitimate concerns about water supply and nearby reservoir). An ordinance that
restricts landfills before a permit application is filed at TCEQ precludes landfill-
permit applications. TEX. HEALTH & SAFETY CODE § 363.112(c)(1) (counties and
cities may prohibit landfills before an “application for a permit...under Chapter 361
[the Solid Waste Disposal Act] has been filed with and is pending before the
commission”). But the court of appeals ruled that TCEQ could ignore the county
ordinance prohibiting a landfill where 130EP sought to build one. The court of
appeals nullified Caldwell County’s role in the statutory scheme by refusing to
enforce the Legislature’s requirement that an “application for a permit’ be on file
with TCEQ before the county lost its authority to restrict landfills in its jurisdiction.
By violating black-letter statutory construction principles and eliminating a critical
phrase in Section 363.112(c), the court abrogated the authority the Legislature

conferred on local governments.
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Rather than give Section 363.112(c) its plain meaning, the court of appeals
held that 130EP’s submission for a land-use-compatibility determination is legally
the same as a permit application. 7JFA, 632 S.W.3d at 669-70; see also Br. of
Amicus Curiae The Texas Public Policy Foundation, at 11-15 (highlighting that the
court of appeals ignored statutory limitations to conclude that the land-use-
compatibility filing could preempt the county’s authority). But a land-use-
compatibility submission is not a permit application; it is insufficient, even if
accepted, to build and operate a landfill. In other words, a land-use-compatibility
submission can neither substitute for the Legislature’s mandatory permit application
nor override local law.

A. The Health & Safety Code gives local governments the right to

prohibit landfills until a complete permit application is filed with
TCEQ.

TCEQ may not issue landfill permits in areas where a county or city ordinance
prohibits a landfill as long as the local government adopted its landfill prohibition
before the “application for a permit...under Chapter 361 has been filed with and is
pending before the commission” or “a permit...under Chapter 361 has been issued
by the commission.” TEX. HEALTH & SAFETY CODE § 363.112(c). Here, only the
first event is at issue. The dispute is whether 130EP had “an application for a permit”
filed and pending with TCEQ when Caldwell County adopted its landfill siting

ordinance. Id. § 363.112(c)(1). If 130EP did not have “an application for a permit”
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“filed with” and “pending before the commission” when Caldwell County adopted
its prohibition, then the county’s prohibition controlled and TCEQ could not issue
the permit. The court of appeals wrongly rested its ruling on the conclusion that
130EP’s pre-ordinance request for a land-use-compatibility determination satisfied
the statutory requirement for an “application for a permit.” 7JFA, 632 S.W.3d at
669-70.%

Because the statute does not define “application for a permit,” the common
understanding prevails. Fitzgerald v. Advanced Spine Fixation Sys., Inc., 996
S.W.2d 864, 865 (Tex. 1999); TEX. GOV’T CODE § 311.011(a). Its meaning must
also be assessed in light of the purpose and context of the statutory scheme as a
whole. Sayre v. Mullins, 681 S.W.2d 25, 27 (Tex. 1984).

Application means “[a] request or petition.” Application, BLACK’S LAW
DICTIONARY (11th ed. 2019); see also Application, NEW OXFORD AMERICAN
DICTIONARY 75 (2001) (“a formal request to an authority for something” or “the
action or process of making such a request”); Application, WEBSTER’S II NEW

COLLEGE DICTIONARY 55 (1995) (“a. A request, as for aid, employment, or

§ Section 363.112(c)(1) centers on “application for a permit,” and the court of appeals’ decision
turned on its reading of that phrase.
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admission. b. The form or document for such a request.”).” An application is thus
a formal request. Returning to the statutory language, the application must be one
“for a permit...under Chapter 361,” TEX. HEALTH & SAFETY CODE § 363.112(c)(1),
a phrase not in dispute. A “permit” is a distinct privilege—a type of license—to
conduct an activity that would otherwise be unlawful. See, e.g., Payne v. Massey,
196 S.W.2d 493, 495 (Tex. 1946); Johnson v. City of Austin, 674 S.W.2d 894, 897
(Tex. App.—Austin 1984, no writ). Applied here, the complete statutory phrase
refers to the formal request to build and operate a solid-waste landfill under a TCEQ
permit.

The literal text in this statute establishes local governments’ authority to adopt
prohibitive orders and ordinances until the point in time at which an “application for
a permit” is filed and pending.

The court of appeals relied on something else: 130EP’s request for a land-use-
compatibility determination, a filing that all agree could never result in a landfill

permit.

? The Texas Administrative Code provides a similar definition: “A petition or written request to
the commission for an order, permit, license, registration, standard exemption, or other approval.”
30 TEX. ADMIN. CODE § 3.2(4).
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B. The court of appeals eliminated the governing provision’s critical
phrase defining local governments’ authority over the location of
landfills.

The court of appeals concluded that 130EP’s land-use-compatibility
submission to TCEQ ended the county’s authority over local landfills only by
disregarding “for a permit” in Section 363.112(c)(1)’s “application for a permit.”
But the statute requires a pending “permit” application before a county can
relinquish the right to declare impermissible locations. By failing to give effect to
the critical descriptor—“for a permit”—the court of appeals violated the rule
commanding courts to “give effect to all the words of a statute.” Chevron Corp. v.
Redmon, 745 S.W.2d 314, 316 (Tex. 1987); see also, e.g., El Paso Educ. Initiative,
Inc. v. Amex Props., LLC, 602 S.W.3d 521, 531-32 (Tex. 2020) (reading the statutory
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phrase “properly executed” “contract” “to give effect to every word” and concluding
that not all executed contracts satisfied the statute, only those “properly executed”)
(emphasis in original).

The court of appeals agreed that under the SWDA and rules, a permit
application was not “filed with” or “pending before” the TCEQ when Caldwell
County adopted its ordinance. 7JFA, 632 S.W.3d at 668. But the court of appeals
wrongly concluded that the land-use compatibility submission, an application of

sorts in its view, was “filed” and “pending.” Id. at 668-69. By eliminating the phrase

“for a permit,” the court of appeals was no longer bound by statutory text that
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honored the County’s prohibition of a landfill on the 130EP site. Id. But the text
cannot be displaced that way.

Unambiguous text is dispositive. Entergy Gulf States, Inc. v. Summers, 282
S.W.3d 433, 437 (Tex. 2009) (“Where text is clear, text is determinative of that
intent.”); State v. Shumake, 199 S.W.3d 279, 284 (Tex. 2006) (“If the statute is clear
and unambiguous, we must apply its words according to their common meaning[.]”).
The plain-meaning doctrine rests on the tenet that “every word or phrase in a statute
is presumed to have been intentionally used with a meaning and a purpose.” In re
Allen, 366 S.W.3d 696, 706 (Tex. 2012) (orig. proceeding) (quotation and citation
omitted); see also Colo. Cnty. v. Staff, 510 S.W.3d 435, 447 n.45 (Tex. 2017) (courts
“must presume the Legislature included words in them that it intended to include
and omitted words it intended to omit”). Here, the Legislature supplied the court of
appeals with plain, unambiguous language in Section 363.112. The court could not
“rewrite the statute under the guise of interpreting it.” /Id. at 444 (quotation and
citation omitted); see also, e.g., Maverick Cnty., 642 S.W.3d at 546 (reversing court
of appeals’ reformulation of the words of TCEQ rule). Yet that is exactly what it
did.

The Legislature chose to curtail local governmental authority only after a
complete permit application is filed and ready for review. The court of appeals,

however, deleted legislative text that explicitly hinged local governmental authority
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on an “application for a permit,” not a request for a land-use-compatibility
determination. Rather than respecting the Legislature’s policy choice, the court of
appeals made its own. The court’s elimination of the type of application—one “for
a permit”—cuts off local authority prematurely and defies this Court’s consistent
refrain that “[c]ourts must take statutes as they find them.” Entergy, 282 S.W.3d at
443 (quotation and citation omitted). As this Court has recognized, “[t]he wisdom
or expediency of the law is the Legislature’s prerogative, not ours.” Univ. of Tex. v.
Garner, 595 S.W.3d 645, 651 (Tex. 2019) (per curiam) (quotation and citation
omitted).

C. Uses of the term “application” in the SWDA and the permitting

scheme plainly understand “application” as an application for a
landfill permit.

To reach its conclusion that a land-use-compatibility submission was “good
enough,” despite the plain legislative text hinging local authority on an “application
for a permit,” the court of appeals also ignored the rule of interpretation that courts
must look to how a term is used throughout a statute. Tex. Dep’t of Transp. v.
Needham, 82 S.W.3d 314, 318 (Tex. 2002); see also Sommers for Ala. & Dunlavy,
Ltd. v. Sandcastle Homes, Inc., 521 S.W.3d 749, 754 (Tex. 2017) (instructing that
the Legislature’s scheme is a “cohesive, contextual whole”).

The “application” in Section 363.112(c)(1) is for a landfill permit. The next

subsection confirms that “application” is for a permit to operate a landfill, and not
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for an assessment of compatibility. TEX. HEALTH & SAFETY CODE § 363.112(d)
(tying “application” to a waste-disposal facility, not land-use compatibility).

In addition, in the SWDA, an “application” is something that may be
“grant[ed]” or “den[ied],” see, e.g., id. §§ 361.064(b), 361.109(a), 361.0885(a),
further confirming that “application” does not mean an optional land-use-
compatibility determination request, which cannot be granted or denied. Instead,
such a request results in a finding whether or not the proposed site’s use as a landfill
would be appropriate and compatible with adjacent and surrounding properties’
existing uses.

The rules confirm the difference. A landfill-permit application comprises four
parts—not just the two required for the land-use-compatibility request:

The application for a municipal solid waste facility is divided into Parts

[-IV. Parts I-IV of the application shall be required before the
application is declared administratively complete].]

30 TEX. ADMIN. CODE § 330.57(a).

Moreover, the SWDA distinguishes between an application and a notice of an
application, precluding an interpretation of Section 363.112(c)(1)’s “application for
a permit” to mean merely a notice of an expected application, which is how the court
of appeals essentially rebranded the land-use-compatibility request. Several
provisions include obligations and processes triggered by filing a “notice of intent

to file an application” for a landfill permit, demonstrating that the Legislature knew
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how to use a notice as a triggering event if it wanted to. See, e.g., TEX. HEALTH &
SAFETY CODE §§ 361.0641, 361.0635, 361.063(c), 361.102, 361.0871. The
Legislature’s choice nof to use a notice of an intent to file an application in Section
363.112(c)(1) to curtail local government authority is purposeful. See, e.g.,
Pedernal Energy, LLC v. Bruington Eng’g, Ltd., 536 S.W.3d 487, 491-92 (Tex.
2017). 1If the Legislature had intended to end local governmental authority to
prohibit landfills before a complete permit application is filed and ready for
disposition, or upon mere expression of an intent to file an application, it would have
said so.

Treating the land-use-compatibility request as an “application” ignores
Section 363.112(c)(1)’s text and uses of the term in the statutory permitting scheme.

D. The court of appeals invoked the optional, early land-use-

compatibility determination to justify its statutory misreading, but
that process does not alter Section 363.112’s clear and binding text.

After eliminating the phrase “for a permit” from its statutory analysis, the
court of appeals essentially reasoned that any application could satisfy Section
363.112(c)’s requirement that an application be on file and pending with the TCEQ
to halt local government authority. 7JFA, 632 S.W.3d at 668-69. But the Legislature
never intended for a land-use-compatibility submission to serve as the necessary

“application for a permit.”
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When the Legislature added local government authority to the solid-waste
management scheme, the option to seek an early land-use determination had already
existed for 18 years. See TEX. HEALTH & SAFETY CODE § 361.069; Acts 1999, 76th
Leg., ch. 570 §§ 4, 5, eff. Sept. 1, 1999; Acts 1981, 67th Leg., ch. 831, eff. Sept 1,
1981. Yet the Legislature did not include a 1and-use-compatibility request as a filing
that could cut off a county’s authority. That was a deliberate choice. See, e.g., Acker
v. Tex. Water Comm’n, 790 S.W.2d 299, 301 (Tex. 1990) (“A statute is presumed to
have been enacted by the legislature with complete knowledge of the existing law
and with reference to it.””). Had the Legislature intended the result reached by the
court of appeals, it could have easily used language referencing “an application,” “a
submission,” or a submission “under Section 361.069” for a land-use-compatibility
determination. Instead, it chose the more specific phrase “application for a permit.”

130EP’s submission of Parts I and II before Caldwell County adopted its
prohibition did not allow TCEQ to either grant or deny a landfill permit. The only
action allowed through the early, optional proceeding was a land-use-compatibility
determination. See TEX. HEALTH & SAFETY CODE § 361.069. Section 361.069’s
opportunity merely allows an applicant to first obtain a compatibility determination
before proceeding to other application requirements and does not satisfy the

requirements for a landfill permit. Id. As the court of appeals conceded, success

with a land-use-compatibility request does not equate with permission to construct

31



and operate a landfill. 7JFA, 632 S.W.3d at 668. The TCEQ cannot grant a permit
to construct and operate a landfill based on a request for a land-use-compatibility
determination; therefore, in both substance and form, it is not an application for a
permit.

Yet the court of appeals wrongly relied on TCEQ’s recognition that the land-
use-compatibility request here was “administratively complete” to treat it as a
“pending” “‘application” under Section 363.112(c). Id. But the TCEQ Permit
Applications Reviewer limited her “administratively complete” recognition to the
land-use-compatibility submission. 3AR9. It was only later, after 130EP submitted
a new Parts I and Il and also Parts I1I and IV that TCEQ considered 130EP’s permit
application “administratively complete.” 13ARI19.

Even indulging the court of appeals’ portrayal, the court ignored other
dispositive SWDA provisions. The statute directs that “[a] permit application is
administratively complete” only when (1) a complete permit application form,”
report, and fees have been submitted; and (2) “the permit application is ready for
technical review.” TEX. HEALTH & SAFETY CODE § 361.068(a). Because 130EP’s
early submission lacked the substance necessary to be considered an “application for
a permit,” id. § 363.112(c)(1), it could only be characterized, at best, as an
“incomplete” landfill-permit application and therefore “withdrawn.” See id. §

361.066(b) (permit application that is not ‘“administratively complete” is
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“withdrawn”). And a withdrawn submission cannot be a “filed” or “pending”
“application for a permit”—thus preserving the efficacy of the County’s prohibitory
ordinance. See id. § 363.112(c).

The early, optional process bears none of the hallmarks of a completed permit
application. Section 363.112(c)(1), which defines TCEQ’s authority to issue landfill
permits, prohibits TCEQ from granting a permit unless the local government adopted
its restrictive ordinance after “an application for a permit...has been filed with and
is pending before the commission.” Id. § 363.112(c)(1). Section 363.112 does not
reference the optional, early land-use-compatibility determination or its process,
rendering the chronology and optional process mere distractions.

The court of appeals’ recharacterization of Section 361.069’s option for an
early land-use-compatibility determination as the necessary ‘“application for a
permit” cannot be squared with the SWDA for another reason: the holding is
contrary to two neighboring provisions of Section 361.069 providing that the chapter
does not “diminish or limit” local government authority. /d. §§ 361.039, 361.096(a).
These provisions should have compelled the lower courts to, unless expressly told
otherwise, preserve local authority—the very opposite of the court of appeals’
decision. Interpreting the option for an early assessment of land-use compatibility
as an opportunity to end-run local governments’ authority to prohibit landfills defies

the Legislature’s preservation of local autonomy.
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The role of the early land-use-compatibility determination exists so that a
landfill operator has a means to learn whether a site is conducive to a landfill before
investing significant time and money in a landfill-permit application. It is not a
means to extinguish local government control.

E. The court of appeals’ premise for rejecting Caldwell County’s

authority—an early land-use-compatibility determination—never
happened.

The court of appeals’ decision turned on TCEQ’s discretion to make an initial
land-use-compatibility determination, 7JFA, 632 S.W.3d at 668-69, but 130EP
never completed this process, abandoning it after the initial filing. As aresult, TCEQ
never made an carly land-use-compatibility determination. '

130EP’s gambit is not unique. According to Earl Lott, Director of TCEQ’s
Waste Permits Division for twelve years, no landfill-permit applicant has ever
completed Section 361.069°s optional process by obtaining an early land-use
determination and later submitting the necessary full permit application. Hearing
Testimony by Earl Lott, Sen. Comm. on Nat. Res. & Econ. Dev. (Sept. 5, 2018),

https://tlcsenate.granicus.com/MediaPlayer.php?clip_id=13539 at 34:12'!; Letter

10 The court of appeals seemed to have the mistaken understanding that TCEQ determined a
landfill was compatible with surrounding land uses before 130EP filed its complete permit
application, 7JFA, 632 S.W.3d at 665, but TCEQ never made that determination. TCEQ’s only
actions were directing 130EP to remedy shortcomings in its submission, 3AR13, and granting
130EP an extension to respond to the NOD, 3AR15, 16.

" J1d. (Q: “How many landfill applications have gone through the entire bifurcated application
process?” ... A: “I’m not aware that any of them have.” Q: “Not any?” A: “No, ma’am.”). See
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from Sen. Judith Zaffirini (Vice-Chair) to Sen. Brian Birdwell (Chair), Interim
Report, at vi. TCEQ is thus not employing the process as designed. Instead, TCEQ
has credited applicants who, like 130EP, seek an early land-use-compatibility
determination to improperly curtail local authority. During interim hearings, Senator
Judith Zaffirini commented that testimony before the Committee “revealed the
potential abuse of the [Section 361.069] process” and offered “no justification for
continuing bifurcation.” Id. at vi-vii.

TCEQ has recognized that this optional process has become a loophole:

[T]he rule [permitting optional, early compatibility determinations] has

inadvertently become a loophole that applicants have used to quickly

prepare applications and “beat the clock” on local actions or ordinances
that prohibit solid waste activities.

TCEQ, Overview of the MSW Application Review Process and Process
Improvements, at 2 (handout submitted with written testimony to Committee, Sept.
5,2018) (App. 10). The Legislature never intended to create an end run for landfill
operators to avoid the reach of local governments. The rationale of the early
compatibility determination was to allow permit applicants the option to avoid the
costly and time-intensive process of preparing an application’s technical portions

(Parts III and 1V) if a landfill was not a compatible land use for the site under

also Minutes, Sen. Comm. on Nat. Res. & Econ. Dev. (Sept. 5, 2018),
https://capitol.texas.gov/tlodocs/85R/minutes/pdf/C5802018090509001.PDF,  Witness  List,
https://capitol.texas.gov/tlodocs/8 5R/witlistmte/pdf/C5802018090509001.PDF.
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consideration (Parts I and II). [Interim Report, at 52. The Court should not
countenance a distortion of a plain statutory scheme to sanction an illegitimate
loophole that the agency itself concedes.

The court of appeals’ decision incentivizes placeholder land-use-
compatibility submissions that need never be completed and void local government
authority. Indeed, here, Parts I and II of 130EP’s land-use-compatibility filing were
incomplete. See 3AR13; 4AR17. Floodplain modeling, a critical component to
establish the 100-year floodplain limits, was missing. 3AR13 at 4. Basic but
essential information about the various soil layers at the site was missing. /d. at 6.
Also missing was a regional hydrogeologic cross-section and data about site-specific
groundwater conditions that would allow TCEQ to evaluate impacts to groundwater.
Id. This submission was so lacking that 130EP could not have obtained even a land-
use-compatibility determination.

These critical omissions indicate that 130EP’s compatibility submission was
hastily assembled to “beat the clock™ before Caldwell County could act. TCEQ,
Overview at 2. Indeed, 130EP admitted as much. 19AR88-Ex. Gat5 (No. 11). And
its preparation of new Parts I and II when it submitted its landfill-permit application
after the Caldwell County ordinance was adopted confirms that the first Parts I and

IT were mere placeholders.
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130EP and TCEQ do not deny that permit applicants exploit the two-step
process to defeat local governments’ authority, nor that 130EP never obtained an
early land-use-compatibility determination. See TCEQ’s Resp. to Pet. for Review;
130 Environmental Park, LLC’s Resp. to Pet. for Review. Respondents also do not
deny that 130EP’s early Parts I and II had significant omissions and were later
replaced by new Parts I and II in 130EP’s complete permit application after the
ordinance’s adoption. Furthermore, Respondents point to no instance in which an
applicant has ever completed the two-step process.

Thus, the court of appeals’ predicates were, in fact, a mirage.

F.  The court of appeals’ rewrite of Section 363.112(c) is at odds with
objectives of the larger statutory scheme.

Rather than a “gotcha” approach for major, controversial new infrastructure
in a county, which the court of appeals has now enabled, the SWDA ensures a
meaningful role for local governments. The court of appeals’ decision is at odds
with the larger statutory scheme.

The court of appeals suggested that local governments can submit comments
in opposition to landfill-permit applications before the TCEQ, TJFA, 632 S.W.3d at
669, but that opportunity is no different from any interested bystander. And this is
exactly the problem. A local government is often unaware of a plan for a new landfill
until after receiving notice that an operator is seeking a land-use-compatibility

determination from TCEQ. The work required for Parts I and II is not conducted in
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public, whereas a permit application (for Parts III and IV) requires extensive site
work, including the drilling of soil borings. 30 TEX. ADMIN. CODE § 330.63. This
deep drilling to evaluate the nature of the subsurface, presence of ground water, and
location of aquifers alerts a local government and residents to potential alteration of
the site.!> A mere opportunity to comment on a permit application after it is filed
and pending cannot substitute for the veto power over landfill locations that the
Legislature gave local governments.

The reason the Legislature gave local governments veto power is to ensure
that local, informed voices have a substantial role in landfill planning. See, e.g.,
Amicus Curiae Ltr. of Caldwell County Commissioner Joe Roland, at 3 (“The
Caldwell County Commissioners Court considered its ordinance through its regular
process, which appropriately considered significant public input and resulted in a
unanimous vote.”); Amicus Curiae Ltr. of former Caldwell County Commissioner
Ernesto Madrigal, at 2 (citing “significant concerns over water quality, flooding,
property owners’ wells, noise and traffic’); Amicus Curiae Ltr. of former Caldwell
County Commissioner Alfredo Munoz, at 3 (noting that Caldwell County
Commissioners Court has “expertise in local factors related to landfill placement,

e.g., drainage, topography, flooding, traffic, and residential impacts™). Under the

12 In addition, this drilling work requires TCEQ preapproval, 30 TEX. ADMIN. CODE § 330.63(e)(4),
which creates a TCEQ docket that can also provide notice.
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court of appeals’ decision, landfill operators can now shield landfill siting decisions
from the local public input, expertise, and decisionmaking that the Legislature
instituted.

Contrary to the court of appeals’ approach, the landfill-permit application
process is intended to be transparent. Various steps and requirements along the way
make an applicant’s intent apparent. See, e.g., 30 TEX. ADMIN. CODE §
330.63(e)(4)(E) (requiring TCEQ approvals for investigatory site drilling plans and
modifications).

Other provisions work in tandem with Section 363.112(c)(1) to encourage
potential landfill-permit applicants to communicate and negotiate with local
communities, stakeholders, and governments to address concerns and objections and
reach compromises. See TEX. HEALTH & SAFETY CODE § 361.063. Indeed, the
SWDA includes, pre-application, a process for affected parties to “identify issues of
[local] concern” and attempt resolution. TEX. HEALTH & SAFETY CODE §
361.063(a)-(b), (1); 30 TeExX. ADMIN. CODE § 330.53 (detailing pre-application
activities); Jeffrey S. Reed, Municipal Solid Waste, 45 TEX. PRAC., ENVIRONMENTAL
Law § 10:5(a)(5) (2019) (explaining that opportunity is “intended to enable the
applicant to identify issues of concern before beginning the process of preparing a
lengthy and expensive application”). These pre-application discussions avoid

surprises and incorporate stakeholder input.
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SWDA'’s essential role for local governments motivates potential applicants
to communicate, negotiate, and use due diligence in selecting a suitable site and
developing a facility. When local governments’ authority in the solid-waste
management scheme is disregarded, the statutory mechanism that incentivizes
communication and planning, at an early stage, before expenditure of significant
resources, loses its utility.

G. The court of appeals deferred to TCEQ’s reading of Section
363.112, but courts decide statutory limits on agency power.

The court of appeals essentially deferred to TCEQ’s interpretation of its own
authority. But deference to an agency’s statutory interpretation is appropriate only
for (1) ambiguous statutes (2) that implicate agency policy or expertise. See, e.g.,
TGS-NOPEC Geophysical Co. v. Combs, 340 S.W.3d 432,438 (Tex. 2011). Neither

condition exists here.!?

13 The court of appeals’ deference also contravened this Court’s precedent by ignoring additional
prerequisites for deference to an agency’s interpretation of a statute. An agency’s reading cannot
be “inconsistent with the language of the statute,” Tex. Dep’t of Ins. v. Am. Nat’l Ins. Co., 410
S.W.3d 843, 853 (Tex. 2012), yet TCEQ’s interpretation is at odds with Section 363.112’s plain
text. See Fiess v. State Farm Lloyds, 202 S.W.3d 744, 747 (Tex. 2006) (“[A]n agency’s opinion
cannot change plain language.”). And TCEQ has not formally adopted its statutory interpretation.
See id. (any deference only “applies to formal opinions adopted after formal proceedings™); Am.
Nat’l Ins., 410 S.W.3d at 853 (observing same). The SWDA included the explicit opportunity for
TCEQ to adopt rules for whether a permit application is for an area prohibited by ordinance or
order, yet it has not done so. See TEX. HEALTH & SAFETY CODE § 363.112(d) (“The commission
by rule may establish procedures for determining whether an application is for the processing or
disposal of municipal or industrial solid waste in an area for which that processing or disposal is
prohibited by an ordinance or order.”).
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Interpreting the statutory limits of TCEQ’s permitting authority is the
province of Texas courts, who must not blindly defer to an agency’s expansive
assertion of power, when the statutory text commands otherwise.

While the Legislature created a role for TCEQ in solid-waste management, it
did not empower the agency to answer legal questions regarding the scope of its
authority or that of local governments. These are questions of law and implicate the
courts’ role to check executive-branch authority and enforce legislative policy. See
Baldwin v. United States, 140 S.Ct. 690, 691-92 (2020) (Thomas, J., dissenting)
(recognizing that agency deference “undermines the ability of the Judiciary to
perform its checking function” and can subvert “structural constraints on all three
branches”).

Moreover, by allowing TCEQ to decide the limits of its own authority, the
court of appeals’ decision portends a separation-of-powers dilemma. See TEX.
CONST., art. I, § 1. As the Texas Public Policy Foundation explains in its amicus
brief, ignoring the standards in the solid-waste statutory provisions that should guide
the determination whether a local siting ordinance precludes TCEQ from
entertaining a permit application, as the court of appeals did, gives TCEQ discretion
over a legislative policy decision. See Br. of Amicus Curiae The Texas Public Policy
Foundation, at 2-15. That interpretation is constitutionally problematic because the

Legislature cannot delegate its policy choices to agency decisionmakers. /d.
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Delegating unconstrained authority to TCEQ to interpret a statute that defines
its own power to issue landfill permits improperly relinquishes judicial authority to
an executive-branch agency. Permitting the agency to decide when and if a statute
commands that it give effect to a local ordinance further discredits the court of
appeals’ ruling.

Hkokk

For these reasons, the court of appeals’ statutory interpretation is wrong and
its judgment should be reversed. FOF 317, 319, and 325-27 and COL 1, 5, and 41
violated Section 2001.174(2)(A)-(B). See CR310-11, 318-19, 321.

The Commission’s error prejudiced all of the Petitioners’ substantial rights.
See TEX. GOV’T CODE § 2001.174(2); see, e.g., Maverick Cnty., 642 S.W.3d at 545
n.3. The misinterpretation of Section 363.112(c) impaired TJFA, EPICC, and
individuals James Abshier and Byron Friedrich’s substantial rights as property
owners and nearby residents of the proposed landfill and imposed on them risks and
dangers from contamination migration. If the Commission had not erroneously
ignored the Legislature’s curb on its power to issue landfill permits in Caldwell
County, their substantial rights as nearby property owners and residents would not
have been injured by the unauthorized issuance of a landfill permit or the expenditure

of substantial resources and time over nine years of proceedings (to date).
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II. The 130EP Geology Expert’s opinions lacked critical foundational data,
rendering the opinions unreliable and inadmissible.

A. Expert evidence in administrative proceedings must satisfy
Robinson.

The Texas Rules of Evidence, including standards for expert witnesses, apply
in contested-case proceedings. TEX. GOV’TCODE § 2001.081; 30 TEX. ADMIN. CODE
§ 80.127(a); see, e.g., Swate v. Tex. Med. Bd., No. 03-15-00815-CV, 2017 WL
3902621, at *3 (Tex. App.—Austin Aug. 31, 2017, pet. denied) (mem. op.).
“Agency expertise cannot be a substitute for proof.” R.R. Comm 'n of Tex. v. Lone
Star Gas Co., 618 SW.2d 121, 125 (Tex. App.—Austin 1981, no writ).

The SWDA charges TCEQ with “controlling the management of solid waste,”
giving it broad responsibility in an area with significant public-health implications.
TEX. HEALTH & SAFETY CODE § 361.002(a); see also id. §§ 361.011, 361.024,
361.061. In light of the deferential standards for review of administrative decisions,
see TEX. GOV’T CODE § 2001.174, enforcement of expert-evidence standards is
critically important. An expert has a unique position: “Unlike an ordinary witness,
an expert is permitted wide latitude to offer opinions...premised on an assumption
that the expert’s opinion will have a reliable basis.” Daubert v. Merrell Dow
Pharms., Inc., 509 U.S. 579, 592 (1993) (quotations and citations omitted). “An
expert witness may be very believable,” Robinson, 923 S.W.2d at 558, but that

expert’s conclusions may lack supporting data or rely on improper methodology. If
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an expert’s testimony is not reliable, it is not evidence. Merrell Dow Pharms., Inc.
v. Havner, 953 S.W.2d 706, 713 (Tex. 1997).

TCEQ frequently relies on expert evidence, and courts sometimes defer to
TCEQ’s decisions, making it crucial that the underlying expert evidence comply
with established standards. See generally Kisor v. Wilkie, 139 S.Ct. 2400, 2437-39
(2019) (Gorsuch, J., concurring) (asserting separation-of-powers concerns about
expanded deference to the administrative state and agencies’ interpretation of the
law).

B. The court of appeals contravened this Court’s precedent and

relieved 130EP’s expert from his duty to supply his opinions’
foundation.

The 130EP expert destroyed his soil samples, field notes, and field logs,
making the data underlying his opinions unavailable to the parties, ALJs, and the
Commission.'* But the court of appeals refused to enforce this Court’s insistence

that an expert opinion’s reliability depends on its foundational data.

14 In addition to the standards for experts under the rules of evidence, TCEQ rules and professional
norms obligated 130EP to preserve the underlying data. 30 TEX. ADMIN. CODE §§ 305.47,
305.66(a)(4); 22 TEX. ADMIN. CODE § 851.106(f)(2), (5) (Code of Professional Conduct, Texas
Board of Professional Geoscientists); 66AR-Tr.1 at 222-27; 63 AR-Protestants-8 at 30-32, 69-70.
Moreover, this destruction occurred despite TJFA sending 130EP and its consultants a
preservation-of-evidence letter about a month after 130EP submitted its permit application, on
March 20, 2014. The letter advised that TIFA would contest the application and directed 130EP
to preserve all materials relevant to the application. 64AR-Protestants-36.
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If expert reports and testimony are admitted in administrative proceedings
despite the absence of foundational data, applicants are free to game the system.
Indeed, the same geologist used by 130EP in this case also discarded the same types
of materials in prior landfill permit application proceedings involving different
landfill operators. 62AR-Protestants-5 at 17-19 (IESI TX Landfill proceeding (Jack
County); Pintail Landfill proceeding (Waller County)); see also 67AR-Tr.2 at 401-
404, 483; 27AR204 at 16-18 & Exs. I, J.

It is undisputed that the Geology Report is pivotal to an application. See 30
TEX. ADMIN. CODE § 330.57(c)(3); 49AR-130EP-4 at 6-222; see also 130
Environmental Park, LLC’s Resp. to Pet. for Review, at 16 (acknowledging
importance of Geology Report and that the ALJs devoted over a quarter of their PFD
to geology and hydrogeology issues). A subsurface investigation generates the
opinions whether the proposed landfill would threaten human health and the
environment. 30 TEX. ADMIN. CODE §§ 330.57(d), 330.63(e). A geologist’s
opinions are essential for proper design of the facility and development of safety
elements tailored to the site. The subsurface conditions are key to assessing potential
risks in landfill construction and operations near adjacent ground and surface water
resources and then addressing those risks through measures imposed by the permit.
62AR-Protestants-5 at 20. Retention of the data behind the opinions of the

subsurface is critical to local governments, protestants, OPIC, ALJs, and TCEQ staff
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functions in the application-review process, and to the Commission’s
decisionmaking.

Here, 130EP offered the Geology Report and its expert’s testimony as the
requisite information for a permit. In particular, it asserted that the subsurface
geology made the site suitable for a landfill, the design was protective of human
health and the environment, and the groundwater monitoring system was developed
using site-specific data to reliably detect any contaminants that might migrate off-
site. See 30 TEX. ADMIN. CODE § 330.57(d).

This Court has instructed that data underlying an expert opinion must be
“independently evaluated in determining if the opinion itself is reliable.” Merrell
Dow, 953 S.W.2d at 713; accord Exxon Pipeline Co. v. Zwahr, 88 S.W.3d 623, 629
(Tex. 2002); Gammill v. Jack Williams Chevrolet, Inc., 972 S.W.2d 713, 728 (Tex.
1998). “[A]n expert must show the connection between the data relied on and the
opinion offered.” Volkswagen of Am., Inc. v. Ramirez, 159 S.W.3d 897, 906 (Tex.
2004); accord Whirlpool Corp. v. Camacho, 298 S.W.3d 631, 642 (Tex. 2009).
Without the underlying supporting materials, the 130EP Geologist’s opinions were
merely “ipse dixit,” “bare,” and “conclusory” opinions, which are unreliable and
inadmissible. City of San Antonio v. Pollock, 284 S.W.3d 809, 816-18 (Tex. 2009);

Gammill, 972 S.W.2d at 726-27.
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The court of appeals ignored this established precedent and rejected TIFA’s
Robinson challenge, concluding that TIFA did not need the Geology Expert’s
underlying data to evaluate his opinions, but could collect its own soil samples and
make its own site observations. 7JFA, 632 S.W.3d at 671-72. This approach has no
precedent and is a startling change.

TIFA’s engagement of an expert who did independent work is irrelevant to
whether 130EP satisfied its unique burden to show that its expert’s opinions were
reliable. TJFA had no obligation to present an expert or visit the landfill site. Had
TJFA not done so, would the court of appeals have enforced 130EP’s burden to
establish reliability? TJFA did not have a burden to show that the 130EP Geologist’s
opinions were unreliable, yet the court of appeals relied on work done by the TIFA
expert to excuse the glaring absence of the 130EP Geologist’s underlying data. See
id."®

For expert testimony to be admissible, the expert must be qualified, the

opinions must be relevant, and the opinions must be reliable. See, e.g., Gharda

5 The TJFA expert did not purport to provide a subsurface characterization or produce a
comprehensive report. Instead, the TIFA expert highlighted failures in the 130EP Geologist’s
opinions—including inconsistencies between the 130EP Geologist’s opinions and actual
conditions at the site. See, e.g., 62AR-Protestants-5 at 25-26. In addition, TJFA’s site visit, where
it made observations and collected limited samples, did not reproduce the particular data relied on
by the 130EP Geologist and occurred two and a half years after his data was collected. 49AR-
130EP-4 at 19; 63AR-Protestants-6 at 5. TJFA needed to examine the underlying data that the
130EP expert relied on for his subsurface geology opinions.
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USA, Inc. v. Control Sols., Inc., 464 S.W.3d 338, 348 (Tex. 2015); TEX. R. EVID.
702. The reliability question is a threshold issue that the court of appeals skipped
past.

No precedent relieves a party of its obligation to support its expert’s opinions
nor shifts the burden to the opposing party. Judges are gatekeepers and must exclude
unreliable expert opinions to ensure that factfinders receive credible expert
testimony. Robinson, 923 S.W.2d at 557-58. Because the underlying basis of an
expert’s opinion, and not the opinion itself, has probative value, Pollock, 284 S.W.3d
at 816, this Court has directed that “courts are to rigorously examine the validity of
facts and assumptions on which the testimony is based.” Camacho, 298 S.W.3d at
637.

This Court has not looked outside an expert’s work to determine the expert
opinion’s reliability, like the court of appeals did here. Although this Court requires
the expert to “connect the data relied on and his or her opinion” and “show how that
data is valid support for the opinion reached,” id. at 642, the court of appeals relieved
the Geology Expert from that obligation. It did not matter that the expert could not
justify his conclusions with reference to fieldwork data (which was missing). The
court imposed a new burden on the opposing party to affirmatively establish the

expert opinions’ unreliability.
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If the court of appeals’ approach is the new paradigm, then a return to pre-
Robinson days, when experts need not worry about their opinions’ analytical
support, is on the horizon in administrative cases, where billions of dollars, and
decisions impacting health and safety, are at stake.

C. The court of appeals wallpapered over excusing 130EP from

establishing reliability by incorrectly claiming that the 130EP and
TJFA’s experts were in alignment.

The court of appeals cited the ALJs’ remark that the TJFA expert’s
observations “generally support[ed]” the 130EP Geologist’s conclusions, 7JFA4, 632
S.W.3d at 672, implying “no harm, no foul.” But the ALJs’ observation was limited
to a perceived general concurrence that the subsurface material was primarily fat
clay. 30AR248 at 61-62 (PFD). A Geology Report includes far more than a general
opinion about the basic material beneath a site surface.'® The TJFA and 130EP

experts were at odds on the critical, and more important, subject of “secondary

16 TCEQ rules mandate that a Geology Report include specific opinions about the subsurface
materials that are extruded from the site during drilling of the borings. See, e.g., 30 TEX. ADMIN.
CODE § 330.63(e)(4) (requiring geologist to present opinions about the collected and observed
field materials through boring logs, including “discontinuities such as fractures, fissures,
slickensides, lenses, or seams” and “the elevation of all contacts between soil and rock layers,
description of each layer using the unified soil classification, color, degree of compaction, and
moisture content”). All types of materials that are encountered must be documented. For example,
small, thin lenses of material that are more permeable than fat clay and pockets of porous material
must be identified because they are potential migration pathways. A Geology Report also must
include subsurface cross-sections based on data collected from borings at the site. /d. § 330.63(c).
The court of appeals’ opinion and the ALJs’ observation suggest that these required details are
irrelevant and unnecessary by focusing instead on the general description of the subsurface
materials.
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features” and permeability beneath the site’s surface—details required by the rules
and essential for preparing an effective groundwater monitoring system.

Secondary features are fissures, fractures, and faults that provide preferential
pathways for pollution migration off the site. 62AR-Protestants-5 at 24-25.
Identifying secondary features and zones of lower permeability, even in fat-clay
formations, is the way a site’s risks of groundwater contamination are identified and
then designed around. Id.!” For this reason, potential migration pathways were more
important than the presence of mostly fat clay beneath the 130EP site. There was
no alignment on this topic between the 130EP and TJFA experts, undermining the
court of appeals’ attempt to play down the significance of admitting the 130EP
expert’s opinions. See, e.g., id. at 25-26 (explaining that many secondary features
(migratory pathways) were observed during TJFA’s site visit, but the 130EP
Geology Report included none; and TJFA observed sand, silt, gravel, and low-
plasticity clay in addition to fat clay); 30AR248 at 62 (PFD) (130EP expert
testimony was “unequivocal and clear regarding the presence of fractures...there

were none”).

17 Uniform fat clay can be an ideal material for a landfill because of its low permeability. But
more permeable soils—Iess desirable for a landfill site—Ilike gravel, sand, and silt can be present
within a larger area of fat clay. 62AR-Protestants-5 at 24, 34-35. Identifying zones of permeability
and secondary features, even in fat-clay formations, is necessary for understanding risks of
groundwater contamination. /d. at 24-25.

50



The expert opinions about secondary features and permeable areas crucially
reveal the site’s vulnerabilities, and thus, inform the TCEQ how to mandate a proper
groundwater monitoring well plan and other safety elements. The 130EP Geologist
basically opined that there were no vulnerabilities beneath the site—only consistent
fat clay with no migration pathways. A virtually perfect subsurface is statistically
and naturally unlikely.'® Such a remarkable opinion is exactly why underlying data
is required. Not knowing the vulnerabilities within the fat clay subsurface prevented
TJFA (and TCEQ) from assessing the possible risks and harms of the proposed
landfill. Without the underlying data, the 130EP Geologist’s conclusions that no
vulnerabilities or risks existed was merely “ipse dixit.”

D. Destroying the underlying data deprived the protesting parties of
the ability to test the expert’s opinions.

The appellate record and the TCEQ rules refute the court of appeals’
assumption that the missing fieldwork materials were not critical to the expert’s
opinions.

A Geology Report’s opinions are grounded in field-investigation material,
whether or not it appears in the report. TCEQ rules confirm the fieldwork data’s

foundational status by requiring the report to include “results of investigations of

¥ The soil borings were drilled up to 130 feet below the surface, see, e.g., 30AR248 at 8 (FOF 80-
83), which is equivalent to roughly 12 stories of a building. It defies common sense that essentially
no secondary features or permeable types of soil were extruded from such an extensive span of
depth and from 32 different borings.
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subsurface conditions” and “interpretations of the subsurface stratigraphy based
upon the field investigation.” 30 TEX. ADMIN. CODE § 330.63(e)(4) & (4)(H)
(emphasis added).

Without reviewing the data collected in 130EP’s fieldwork, TJFA could not
determine whether the 130EP Geologist’s opinions about the subsurface geology
were supported by his site data or evaluate—much less challenge—the basis for his
opinions.

For example, the 130EP Geologist could have altered the driller’s descriptions
of subsurface materials, such as whether gravel was present and to what extent, but
that is apparent only by reviewing the original driller’s field logs. The missing field
notes would have included unexpected or notable observations during the
investigatory drilling about highly permeable features or a discontinuity in the
subsurface, both of which are opportunities for water to move through the subsurface
carrying contaminants. Armed with the field notes, TJFA might have been able to
challenge the 130EP Geologist’s “consistent” “fat clay” classification for every
single soil layer extruded from the subsurface, which was a surprising result. See
49AR-130EP-4 at 22-23, 48, 51-149; see also 62AR-Protestants-5 at 18-19. If the
soil samples, field notes, and driller’s field logs had not been destroyed, TIFA could
have reviewed them to determine if the driller truly encountered nothing but fat clay

in the subsurface. But without any of the underlying field data, there was no way to
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test the accuracy of the 130EP Geologist’s characterization of the subsurface as
consistent fat clay with virtually no secondary features. An expert should not be
permitted to shield assessments of his credibility by destroying the best evidence to
place it in question.

If the original soil samples had been available, TIFA could have observed any
secondary features in those soils (migratory pathways for pollutants to reach oft-site
areas), and challenged the opinions disclaiming any vulnerability. And the lack of
soil samples prevented TJIFA from probing the basis for revisions to the Geology
Report’s boring logs.

The necessity of the foundational data is not hypothetical, but evident in other
proceedings involving the very same expert. In other landfill permit proceedings,
the same expert has presented opinions at odds with underlying data. In the IESI
TX Landfill proceeding, the same geologist failed to identify all the groundwater-
bearing formations underlying the proposed site. 62AR-Protestants-5 at 17. This
failing diminished potential consequences to local groundwater supplies from
leachate migration through a failed landfill liner system. Id. at 18.!° In the Pintail

permit proceeding, an examination of the same geologist’s opinions revealed

19 Following these failures in the expert’s opinions of the subsurface, the ALJ initially
recommended a denial of a landfill permit; the applicant subsequently proposed a much more
robust groundwater monitoring plan. See 67AR-Tr.2 at 481-83; 65AR-Protestants-39.
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significant differences from the underlying data. See id. at 18-19. There, his report
presented the subsurface as clay when the original data also showed silt, sand, and
abundant gravel. Id. The disparity impacted the understanding of potential leachate
migration. See id. at 19.%°

These types of significant geological opinions determine a permit’s
requirements for a facility’s design details and groundwater monitoring system. The
vetting and validity of those opinions are imperative to insuring that appropriate
requirements are included in the eventual permit.

TIJFA was deprived of the opportunity to identify inconsistencies between the
Geology Report and its underlying data. A concrete example demonstrates this. The
ALIJs rejected TIFA’s challenge to the Geology Report’s representation that no
fractures existed by citing “insufficient evidence in the record to indicate that 130EP
misrepresented the presence of factures in its boring logs or elsewhere in the
Geology Report.” 30AR248 at 62 (PFD). Of course there was “insufficient
evidence.” 130EP’s expert had destroyed the supporting data.

Had TJFA been able to examine the supporting data, it could have presented

inconsistencies and the absence of support for the 130EP Geologist’s opinions of a

20 In the Pintail proceeding, Snyder also misrepresented the groundwater conditions at the site. A
site visit, during the contested-case hearing, revealed that groundwater levels were actually much
higher than represented in the Geology Report. This disparity between the underlying data and
the expert’s opinions resulted in the landfill application being returned, which is the equivalent of
a summary dismissal or denial. See 64AR-Protestants-32.
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virtually perfect subsurface to the ALJs and the Commission for their resolution.
Indeed, this is what is contemplated by Robinson and its progeny.

One of the administrative process’s goals is to develop a landfill permit—
which governs in detail facility design and operations—that is tailored to the site’s
characteristics and safety and health concerns. See generally 30 TEX. ADMIN. CODE
§ 330.63. A monitoring well plan based on site-specific conditions is required—one
that is designed to detect contaminants before they migrate off-site. Knowledge of
the site’s vulnerabilities, e.g., fractures and pockets of permeable soil materials, is
necessary to develop that design. If an expert’s conclusions on a critical
component—here, the geological opinion of the subsurface—cannot be
meaningfully examined, the process and result are invalid. And the goal of
protecting nearby landowners, residents, and sensitive receptors like the reservoir
and aquifer outcrops from the risks associated with a landfill is not served.

E. Failure to enforce Robinson standards in administrative
proceedings creates a separation-of-powers problem.

The Court should make clear that Robinson applies in contested
administrative proceedings, and that it does so in the same way as any other
proceeding. If experts in administrative proceedings are freed of Robinson and its
progeny’s requirements, then the judicial gatekeeping role has potentially been

abdicated. = A Robinson challenge requires a court’s legal assessment of
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admissibility. See, e.g., Gharda, 464 S.W.3d at 347. And that assessment does not
exist in a muted form for administrative proceedings.

By refusing to require the foundational data behind the 130EP Geologist’s
opinions, the court of appeals adopted a deferential approach to expert admissibility
standards in the administrative setting. Such deference to agencies regarding the
admissibility of evidence raises separation-of-powers concerns. See Perez v. Mortg.
Bankers Ass’n, 575 U.S. 92, 123-24 (2015) (Thomas, J., concurring) (improper
“deference amounts to a transfer of the judge’s exercise of interpretive judgment to
the agency”).

The Court should reaffirm its established insistence on foundational data and
confirm that Robinson applies no less in the administrative context than in any other
case.

kokok

The Commission abused its discretion, acted arbitrarily and capriciously, and
legally erred by not adhering to governing precedent when it ignored bedrock
standards for expert opinions and considered the 130EP Geologist’s opinions in
support of the permit application. See TEX. GOV’T CODE § 2001.174(2)(B)-(D), (F).
The court of appeals should have confirmed the opinions’ inadmissibility and

reversed the trial court’s judgment.
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Because the expert testimony and report were wrongly admitted, the
Commission decision was not supported as a matter of law by substantial evidence.
The Commission’s findings and conclusions regarding the site’s subsurface geology,
hydrogeology, and groundwater monitoring were based on incompetent and
unreliable evidence. For these reasons, FOF 73-90, 92-93, 101, 106-14, 116, 118-
19, 123, 126-34, 138-44, 146, 149-52, and 154-55 and COL 9-12, 23-27, and 53
violated Section 2001.174(2)(B)-(F). See CR292-98, 319-20, 322.

130EP presented “no evidence” to satisfy the critical Geology Report
requirement and the necessary geology and hydrogeology expert opinions. See 30
TEX. ADMIN. CODE §§ 80.117(b) (burden of proof), 330.63(e) (requiring subsurface
investigation and data). The Commission erred by granting the permit in the absence
of sufficient (admissible) evidence. See, e.g., Cities of Port Arthur, Port Neches,
Nederland & Groves v. R.R. Comm’n of Tex., 886 S.W.2d 266, 270-71 (Tex. App.—
Austin 1994, no writ). The Court should reverse the court of appeals’ decision for
its refusal to recognize the Robinson error and lack of substantial evidence. See TEX.
Gov’T CODE § 2001.174(2)(B)-(D), (F).

In addition, this Court must reverse if the Commission’s error prejudiced the
Petitioners’ substantial rights, as it did here. See TEX. GOV’T CODE § 2001.174(2);
see, e.g., Maverick Cnty., 642 S.W.3d at 545 n.3. The Commission was unable to

grant the landfill permit but for its reliance on inadmissible geologist-expert opinions
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regarding the geological component of 130EP’s permit application. Granting a
landfill permit for site construction and a facility design that lack a basis in reliable
subsurface geologic information prejudiced TJFA, EPICC, and individual residents
James Abshier and Byron Friedrich’s substantial rights to safe habitation in the area,
protection of their property rights and groundwater resources, and assurance that all
statutory and regulatory requirements for solid-waste landfills were satisfied.

CONCLUSION & RELIEF REQUESTED

For these reasons, the Court should grant the petition, reverse the court of
appeals, district court, and Commission, and grant any and all further relief to which

Petitioners are entitled.
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Synopsis

Background: Environmental advocacy organization and related parties sought judicial review of final order by Texas
Commission on Environmental Quality granting application for permit to construct and operate a new municipal solid waste
facility. The County Court, Travis County, Dustin M. Howell, J., affirmed. Plaintiffs appealed.

Holdings: The Court of Appeals, Smith, J., held that:
municipal disposal ordinance did not prohibit granting permit;
geology report was admissible;

spoliation presumption was unwarranted,

Commission did not violate statutory restrictions on its authority to alter administrative findings and conclusions by rejecting
ALJ's findings;

surface water drainage analysis in application was sufficient to establish that existing drainage patterns would not be adversely
altered by constructing facility;

flood report in application was sufficient to establish flood protection of facility; and

substantial evidence supported Commission's finding that facility was compatible with dam and reservoir.

Affirmed.

Procedural Posture(s): On Appeal; Review of Administrative Decision.
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Before Justices Goodwin, Triana, and Smith

OPINION
Edward Smith, Justice

This dispute concerns 130 Environmental Park, LLC's (130 EP) application for a permit to construct and operate a new municipal
solid waste facility (Facility) in Caldwell County. Following a contested-case hearing, the Texas Commission on Environmental
Quality (Commission) issued a final order granting 130 EP's application. TJFA, LP; Environmental Protection in the Interest of
Caldwell County; James Abshier; and Bryon Friedrich (collectively, TJFA) filed suit for judicial review of the Commission's
order. The district court rendered judgment upholding the permit. We will affirm.

*665 BACKGROUND

We begin with an overview of the relevant statutory framework, the Solid Waste Disposal Act (the Act). The Act directs the
Commission to “safeguard the health, welfare, and physical property of the people and to protect the environment by controlling
the management of solid waste.” Tex. Health & Safety Code § 361.002(a). To accomplish this purpose, the Commission may
“require and issue permits authorizing and governing the construction, operation, and maintenance of the solid waste facilities
used to store, process, or dispose of solid waste under this chapter.” /d. § 361.061. The Act also grants the Commission authority
to prescribe the form and requirements of the permit application and the procedure for processing it. Id. § 361.064(a).

The Commission has exercised this authority and promulgated rules prohibiting anyone from storing, processing, removing, or
disposing of solid waste without a permit or other authorization from the Commission. See 30 Tex. Admin. Code § 330.7 (2021)
(Tex. Comm'n on Env't Quality, Permits Required). The Commission's rules divide the application into four parts and specify the
contents of each. See id. §§ 330.57(a) (2021) (Tex. Comm'n on Env't Quality, Permit and Registration Applications for Municipal
Solid Waste Facilities) (“The application for a municipal solid waste facility is divided into Parts I-IV.”), .59 (“Contents of
Part I of the Application”), .61 (“Contents of Part I of the Application™), .63 (“Contents of Part III of the Application”), .65
(“Contents of Part IV of the Application). Generally, an application will not be declared administratively complete—meaning
that it is ready for review and decision by the Commission—until the applicant has submitted all the required materials. /d. §
330.57(a); see Tex. Health & Safety Code § 361.068 (“Administratively Complete Application”). However, the Act gives the
Commission discretion to process an application through a different, two-step procedure. The Commission “in its discretion
may, in processing a permit application, make a separate determination on the question of land-use compatibility, and, if the
site location is acceptable, may at another time consider other technical matters concerning the application.” Tex. Health &
Safety Code § 361.069. If the Commission decides to employ this procedure, the applicant “shall submit a partial application
consisting of Parts I and II of the application,” which the executive director will “process ... to the extent necessary to determine
land-use compatibility alone.” 30 Tex. Admin. Code § 330.57(a). If the Commission determines the land is suitable for use as
a landfill, the applicant then submits the remainder of the application.

In September 2013, 130 EP applied for a permit to construct the Facility and requested a land-use-only determination. The
Commission declared the application—consisting of Parts I and [I—administratively complete on September 23, 2013. Three
months later, the Caldwell County commissioners adopted an ordinance prohibiting the process or disposal of solid waste in
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most of the County, including the proposed site of the Facility (Disposal Ordinance). The Commission subsequently determined
that the site was acceptable for use as a landfill, and 130 EP filed a complete application in February 2014. The executive
director declared Parts III and IV administratively complete on February 28, 2014. After technical review, the executive director
recommend that the Commission grant the application and prepared a draft permit. At 130 EP's request, the Commission referred
the application to the State Office of Administrative Hearings for a contested-case hearing.

*666 The case was assigned to two administrative law judges (ALJs), who admitted TJFA in opposition to the application.
The ALIJs conducted a final hearing on the case from August 15-26, 2016. TJFA argued that Section 363.112 of the Act
barred 130 EP's application because the Disposal Ordinance prohibits processing or disposal of solid waste in the proposed
location. See Tex. Health & Safety Code § 363.112(c)—(d). As alternate grounds, TJFA argued that 130 EP's geology expert
had destroyed evidence, moved to strike his conclusions from 130 EP's application, and argued that the application failed to
meet the Commission's standards concerning surface water drainage, land-use compatibility, and flood protection. Whether 130
EP adequately addressed the effect the Facility would have on the Site 21 Dam and Reservoir—located approximately 3,000
feet downstream—was an especial point of contention. The ALJs subsequently issued a 211-page proposal for decision (PFD)
recommending that the Commission grant the permit as proposed in the draft permit with three suggested changes:

* The Permit Boundary should be expanded to include the entire length of the access road from the entrance at US 183 to
the entrance of the facility at the current Permit Boundary.

* The Permit Boundary should be expanded to include the entire screening berm.
* The operating hours for the Facility should be set at the standard hours provided in 30 TAC § 330.135.

The Commission voted to accept the PFD but rejected the first two changes. In September 2017, the Commission issued a final
order that adopted almost all the ALJs' findings and conclusions of law, explained why it rejected others, and granted the permit.
TJFA sought judicial review of the order in Travis County district court. See id. § 361.321(a) (“A person affected by a ruling,
order, decision, or other act of the commission may appeal the action by filing a petition in a district court of Travis County.”).
The district court affirmed the Commission's order, and this appeal followed.

ANALYSIS

TJFA challenges the district court's judgment affirming the Commission's grant of a permit to 130 EP in five issues. Specifically,
TJFA argues that the Commission erred by granting the permit because the Commission cannot grant a permit for land covered
by the Disposal Ordinance; the application's geological report is unreliable; the Commission unlawfully rejected the ALJs'
findings and conclusions; the application omitted crucial information regarding changes in surface water drainage patterns and
flood protection; and the Commission's determination that the Facility is compatible with the Site 21 Reservoir and Dam is
unsupported by substantial evidence.

Standard of Review

In a suit for judicial review of a final order under the Act, “the issue is whether the action is invalid, arbitrary, or unreasonable.”
Id. § 361.321(e). The “invalid, arbitrary, or unreasonable” standard incorporates the entire scope of review allowed by the
“substantial evidence” standard codified in the Administrative Procedure Act. See Texas Comm'n on Env't Quality v. Exxon
Mobil Corp., 504 S.W.3d 532, 535 n.1 (Tex. App.—Austin 2016, no pet.); Citizens Against the Land[fill in Hempstead v. Texas
Comm'n on Env't Quality, No. 03-14-00718-CV, 2016 WL 1566759, at *1 (Tex. App.—Austin Apr. 13, 2016, no pet.) (mem.
op.). Under that standard, we will reverse or remand a case for further proceedings “if substantial rights *667 of the appellant
have been prejudiced because the administrative findings, inferences, conclusions, or decisions” are:

(A) in violation of a constitutional or statutory provision;
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(B) in excess of the agency's statutory authority;
(C) made through unlawful procedure;
(D) affected by other error of law;

(E) not reasonably supported by substantial evidence considering the reliable and probative evidence in the record as a whole;
or

(F) arbitrary or capricious or characterized by abuse of discretion or clearly unwarranted exercise of discretion.

Tex. Gov't Code § 2001.174(2). We apply this analysis without deference to the district court's judgment. See Texas Dep't of
Pub. Safety v. Alford, 209 S.W.3d 101, 103 (Tex. 2006) (per curiam); Jenkins v. Crosby Indep. Sch. Dist., 537 S.W.3d 142, 149
(Tex. App.—Austin 2017, no pet.).

Effect of the Disposal Ordinance

We begin with whether the Disposal Ordinance bars 130 EP's application as a matter of law. The Act prohibits the Commission
from granting an application for a permit in any location where processing or disposing of municipal solid waste is prohibited by
ordinance unless the application is pending before the Commission when the ordinance is passed. See Tex. Health & Safety Code

§ 363.112(c)—(d). ! The Commission concluded that the Disposal Ordinance did not prohibit granting the permit because 130
EP's application for a land-use-only determination was pending before the Commission at the time Caldwell County enacted the
Disposal Ordinance. TJFA argues that the Commission erred because Section 363.112 applies only to a complete application,
i.e., one that includes Parts I - IV.

Section 364.012 of the Act is materially identical to Section 363.112 except that it applies only to counties. See Tex.
Health & Safety Code § 364.012(f). We cite to Section 363.112 for convenience.

“Statutory interpretation involves questions of law that we consider de novo, even when reviewing agency decisions.” Aleman
v. Texas Med. Bd., 573 S.W.3d 796, 802 (Tex. 2019). Our goal in construing a statute is to ascertain and give effect to the
legislature's intent, looking first to the “plain and common meaning of the statute's words.” Bush v. Lone Oak Club, LLC, 601
S.W.3d 639, 647 (Tex. 2020) (citing MCI Sales & Serv., Inc. v. Hinton, 329 S.W.3d 475, 500 (Tex. 2010)). In discerning that
meaning, we “consider the context and framework of the entire statute and construe it as a whole.” Aleman, 573 S.W.3d at
802. “Where statutory text is clear, that text is determinative of legislative intent unless the plain meaning of the statute's words
would produce an absurd result.” Texas Workforce Comm'n v. Wichita County, 548 S.W.3d 489, 492 (Tex. 2018).

Section 363.112 prohibits the Commission from granting an application for a permit to process or dispose of solid waste in an
area where those activities are prohibited “unless the governing body of the municipality or county violated Subsection (c) in
passing the ordinance or order.” Tex. Health & Safety Code § 363.112(d). Subsection (c¢) provides:

(c) The governing body of a municipality or county may not prohibit the processing or disposal of municipal or industrial
solid waste in an area of that municipality or county for which:

(1) an application for a permit or other authorization under Chapter 361 has *668 been filed with and is pending before
the commission; or

(2) a permit or other authorization under Chapter 361 has been issued by the commission.

Id. §363.112(c). The Act does not define “application,” “filed with,” or “pending.” See id. “We typically ‘look first to dictionary
definitions’ to ‘determine a term's common, ordinary meaning.” ” Texas Dep't of Crim. Just. v. Rangel, 595 S.W.3d 198, 208
(Tex. 2020) (quoting Fort Worth Transp. Auth. v. Rodriguez, 547 S.W.3d 830, 838 (Tex. 2018)). Black's Law Dictionary defines
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an application as “a request or petition,” Application, Black's Law Dictionary (11th ed., 2019), and “pending” as “remaining
undecided; awaiting decision,” Pending, Black's Law Dictionary (11th ed. 2019). To “file” means, as relevant here, “[t]o deliver
a legal document to the court clerk or record custodian for placement into the official record.” File, Black's Law Dictionary
(11th ed. 2019). Reading these definitions together, TJFA reasons that a pending application is one that includes all required
materials and is “ready for review and decision.” Under this interpretation, an application for a land-use-only determination
cannot satisfy Subsection 363.112(c) because a favorable determination “does not equate” to granting a permit “to construct
and operate a landfill.”

Although TJFA is correct that a favorable land-use determination does not equate to granting a permit, that does not necessarily
mean an application for a land-use-only determination does not satisfy the statute's requirement of an application “pending
before” the Commission. See Tex. Health & Safety Code § 363.112(c). Subsection 363.112(c) requires than an application be
awaiting decision, but it does not specify whether an application must be pending a firnal decision. To answer that question,
we turn to the statutory context. See Aleman, 573 S.W.3d at 802. TJFA argues that the Act refers to an application as
“something that may be granted or denied,” but the Act actually contemplates that the Commission will act on “administratively
complete” applications. See id. § 361.066(b) (requiring submission of an administratively complete application). An application
is administratively complete when “a complete permit application form and the report and fees required to be submitted with
a permit application have been submitted” and the “application is ready for technical review in accordance with the rules of
the commission.” Id. § 361.068. Importantly, “[i]f an applicant does not submit an administratively complete application,” then
“the application is considered withdrawn[.]” Id. § 361.066(b). Thus, an application that is not administratively complete is
not “filed with” the Commission. See id. § 363.112(c). Reading these provisions together, an application—for a land-use only
determination or otherwise—is “filed with” and “pending before” the Commission when it is administratively complete and
awaiting action by the Commission. See id.

Nevertheless, TJFA maintains that deciding land-use compatibility is not the same as deciding whether to grant a permit.
However, determining land-use compatibility is necessarily part of the Commission's decision on a permit application. See
30 Tex. Admin. Code § 330.61(h) (“A primary concern is that the use of any land for a municipal solid waste facility not
adversely impact human health or the environment.”). The Act authorizes the Commission to address that matter separately
from other technical issues, but it is part of the same decisional process. See Tex. Health & Safety Code § 361.069 (providing
that Commission “in its discretion may, in processing a permit application, make a separate determination on the question
of land-use compatibility, and, if the site location *669 is acceptable, may at another time consider other technical matters
concerning the application” (emphasis added)); see also Northeast Neighbors Coal. v. Texas Comm'n on Env't Quality, No.
03-11-00277-CV, 2013 WL 1315078, at *9 (Tex. App.—Austin Mar. 28, 2013, pet. denied) (mem. op.) (characterizing Section
361.069 as authorization to decide land-use compatibility “separately from the other aspects of the permitting process”). TJIFA
stresses that 130 EP's application contained only Parts I and II, but TJFA does not cite to any provision requiring applicants
to submit all required materials before the Commission may begin processing a permit application. To the contrary, the Act
gives the Commission authority to prescribe the requisite materials and the procedure for processing the application. See Tex.
Health & Safety Code §§ 361.064, .068.

TJFA maintains that treating an application for a land-use-only determination as a pending application will have consequences
that the legislature could not have intended. See Bush, 601 S.W.3d at 647 (“We may also consider ... ‘the consequences of a
particular construction.” ” (citing Atmos Energy Corp. v. Cities of Allen, 353 S.W.3d 156, 160 (Tex. 2011))). Specifically, TIJFA
argues that this interpretation will undermine the authority of “local governments to prohibit landfills where their judgment
deemed them unsuitable.” TJFA implies this would occur because local governments would have less notice and opportunity to
participate. We disagree. As stated earlier, before acting on an application for a land-use-only determination, the Commission's
executive director declares it to be administratively complete. See 30 Tex. Admin. Code § 330.57(a) (authorizing executive

director to process land-use-only application).2 That declaration triggers the Commission's obligation to mail a copy of
an administratively complete application to “the mayor and health authority of a municipality in whose territorial limits or
extraterritorial jurisdiction the solid waste facility is located” and “the county judge and the health authority of the county in
which the facility is located.” Tex. Health & Safety Code § 361.067(a). Each of those entities has a statutory right “to present
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comments and recommendations on the permit application before the commission acts on the application.” /d. § 361.067(b).
Moreover, when making a land-use-only determination, the Commission is under the same obligation to provide a public hearing
for affected persons as when it decides all matters regarding the application at once. See id. §§ 361.069 (“A public hearing
may be held for each determination in accordance with Section 361.088.”), .088 (providing that, with exceptions not relevant
here, Commission “shall provide an opportunity for a hearing to the applicant and persons affected”); 30 Tex. Admin. Code
§ 330.57(a) (providing that “an opportunity for a public hearing will be offered” before Commission makes land-use-only

determination). 3

The executive director of the Commission declared 130 EP's application for a land-use-only determination to be
administratively complete on September 27, 2013.

TJFA is also concerned that applicants will be less likely to work with local governments and other stakeholders to
resolve concerns. See Tex. Health & Safety Code § 361.063 (providing for voluntary process to resolve disputes with
affected persons at outset of permitting process). Even if that is true, it does not alter our conclusion. In constructing
statutes, courts “must take the Legislature at its word, respect its policy choices, and resist revising a statute under the
guise of interpreting it.” Christus Health Gulf Coast v. Aetna, Inc.,397 S.W.3d 651, 654 (Tex. 2013); see Ritchie v. Rupe,
443 S.W.3d 856, 866 (Tex. 2014) (stating that courts must not “second-guess the policy choices that inform our statutes”).

*670 TJFA also argues that rejecting its interpretation of Section 361.112 eliminates the distinction between an application
and notice of intent to file a permit application. Citing provisions of the Act attaching legal consequences to filing a notice,
e.g., Tex. Health & Safety Code § 361.102(¢) (prohibiting permits for landfill within certain distance of residences and other
structures, measured on the date of notice), TIFA argues that “the Legislature knew how to use a notice as a triggering event if it
wanted to” but did not do so here. See, e.g., In re Panchakarla, 602 S.W.3d 536, 540 (Tex. 2020) (per curiam) (orig. proceeding)
(“We presume the Legislature included each word in the statute for a purpose and that words not included were purposefully
omitted.”). Rather, we have held that an application for a land-use-only determination constitutes a permit application for
purposes of Subsection 363.112(c).

Construing Section 363.112 in the context of the entire Act, we conclude that an application is “filed with” and “pending
before” the Commission when the application is administratively complete and awaiting action by the Commission. See Tex.
Health & Safety Code § 363.112(c). There is no dispute that the executive director declared 130 EP's partial application to
be administratively complete before the County enacted the Disposal Ordinance, and TJFA does not allege that the executive
director acted outside his authority. Cf. id. § 361.064(a) (granting Commission authority to “prescribe “the form of and
reasonable requirements for the permit application” and “the procedures for processing” it). We therefore conclude that the
Commission did not err by concluding 130 EP's application was “pending” before it prior to the County's adoption of the
Disposal Ordinance. See id. § 363.112(c). We overrule TJFA's first issue.

Admission of the Geology Report

Next, TJFA argues that the ALJs erred by denying their motion to strike the Geology Report from 130 EP's application and
their alternative request for a spoliation instruction. We review administrative rulings on the admission or exclusion of evidence
under the same abuse-of-discretion standard applied to trial courts. Swate v. Texas Med. Bd., No. 03-15-00815-CV, 2017 WL
3902621, at *2 (Tex. App.—Austin Aug. 31, 2017, pet. denied) (mem. op.) (citing Scally v. Texas State Bd. of Med. Exam'rs,
351 S.W.3d 434, 450 (Tex. App.—Austin 2011, pet. denied)). The same standard applies to a ruling on a request for a spoliation
remedy. See Brookshire Bros., Ltd. v. Aldridge, 438 S.W.3d 9, 27 (Tex. 2014). A court “abuses its discretion if it acts without
reference to guiding rules and principles such that the ruling is arbitrary or unreasonable.” Brewer v. Lennox Hearth Prods.,
LLC, 601 S.W.3d 704, 717 (Tex. 2020).

The Commission requires that the application include a geology report, prepared by a qualified expert, that describes, among
other things, “the results of investigations of subsurface conditions” at the site. See 30 Tex. Admin. Code § 330.63(c)(4). In
2013, 130 EP's experts entered the site and drilled bore holes, collected soil samples, and installed piezometers to monitor the
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groundwater. During this process, a driller collected soil samples and prepared a “field log” for each boring that included, among
other things, the location of the bore hole and descriptions of the soil extracted at various depths. The driller then packaged the
logs and accompanying samples together and shipped them to 130 EP's experts, Michael Snyder, P.E., and Gregory Adams,
P.E. Snyder and Adams analyzed these samples and then created the “boring logs” required by the Commission's rules. See id.

*671 (“Each boring must be presented in the form of a log that contains, at a minimum, the boring number; surface elevation
and location coordinates; and a columnar section with text showing the elevation of all contacts between soil and rock layers,
description of each layer using the unified soil classification, color, degree of compaction, and moisture content.”). Snyder then
prepared the geology report for 130 EP.

At some point after preparing the report, Snyder's company discarded the field logs and soil samples. In November 2015, TJFA
filed a motion asserting that discarding these materials constituted spoliation of evidence. As a remedy, TJFA requested an order
compelling 130 EP to allow TJFA to enter the site and conduct its own geology investigation. In the alternative, TJFA asked the
ALlJs to apply a spoliation presumption whereby they would presume that the destroyed information would be harmful to 130
EP's case. See Brookshire Bros., Ltd., 438 S.W.3d at 22 (discussing presumption that destroyed evidence favors opposing party).
The ALJs issued an order granting TJFA access to the site. After beginning its investigation, TJFA withdrew its request for a
spoliation presumption, and the ALJs accordingly issued an order determining that the request was moot. Five months later,
TJFA filed a renewed motion for a spoliation presumption. This motion was based on the same facts and asserted essentially the
same legal arguments as did the prior motion. TJFA also moved to strike the report and any testimony based on it as unreliable.
The ALJs overruled both motions and admitted the report and allowed Snyder to testify.

First, we consider whether it was an abuse of discretion to deny TJFA's motion to strike the Geology Report as unreliable. See
Scally, 351 S.W.3d at 450 (“An ALJ, like a trial court, has broad discretion when deciding whether to admit expert testimony
in a contested-case hearing[.]”). A qualified expert may offer opinion testimony if the testimony “is both relevant and based on
a reliable foundation.” Gharda USA, Inc. v. Control Sols., Inc., 464 S.W.3d 338, 348 (Tex. 2015). When assessing an expert's
reliability, courts must “rigorously examine the validity of facts and assumptions on which the testimony is based, as well
as the principles, research, and methodology underlying the expert's conclusions and the manner in which the principles and
methodologies are applied by the expert to reach the conclusions.” Whirlpool Corp. v. Camacho, 298 S.W.3d 631, 637 (Tex.
2009). “If an expert ‘br[ings] to court little more than his credentials and a subjective opinion,’ his testimony will not support
a judgment.” Natural Gas Pipeline Co. of Am. v. Justiss, 397 S.W.3d 150, 156 (Tex. 2012) (quoting Merrell Dow Pharm., Inc.
v. Havner, 953 S.W.2d 706, 712 (Tex. 1997)).

TJFA argues that Snyder's report is essentially unsubstantiated because it is based on data—the soil samples, field notes, and
field logs—that are unavailable. Without this data, TJFA explains, it cannot verify the reliability of Snyder's conclusions. More
specifically, TJFA argues it cannot verify that Snyder accurately characterized the samples or the drilling logs. Snyder did not
rely entirely on his observations of the samples to prepare the geology report; he also reviewed records of two preliminary
drillings on the site, geological literature regarding the area, and laboratory analyses of the samples. TIFA does not dispute that
this data supports Snyder's conclusions but contends that the true data “underlying” Snyder's conclusions are the soil samples,
field notes, and field logs. Assuming that is true, we nevertheless disagree that observing the original *672 soil samples and
reviewing the field logs is the only way to determine if Snyder's conclusions are reliable. TJFA asked for permission to take
soil samples so that it could “obtain the type of data necessary to test” Snyder's opinions. TJFA's expert examined the samples
and prepared a report, which the ALJs observed “lends credence to and generally supports the basic findings and conclusions
set forth in the Geology Report.” Based on the record before us, we conclude that the ALJs did not abuse their discretion by
overruling TJFA's motion to strike the report.

Next, TJIFA argues that they were entitled to a spoliation presumption. The ALJs indicated that they denied TJFA's renewed
request for a spoliation presumption because allowing TJFA to perform its own geological examination of the site was sufficient
to remedy the prejudice resulting from the spoliation. TJFA argues that access to the site “was not a remedy” because TJFA
had a right to access the site under the discovery rules. Although TJFA sought and obtained permission to conduct its own

subsurface investigation during discovery, see Tex. R. Civ. P. 196.7 (Request or Motion for Entry Upon Property) 4 , the purpose
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of a spoliation remedy is “to restore the parties to a rough approximation of their positions if all evidence were available,” see
Brookshire Bros., 438 S.W.3d at 21. TJFA originally sought access to the site so that it could mount the same challenges to
Snyder's conclusions it would have done if the original samples were available. Under these circumstances, the ALJs could
have reasonably concluded that their allowing TJFA access to the site to conduct its own subsurface investigation restored the
parties to a rough approximation of their positions if the samples, logs, and notes had been retained. We conclude the ALJs did
not abuse their discretion by denying TJFA's request for a spoliation presumption. See id. at 27.

Discovery in contested cases involving the Commission is “conducted according to the Texas Rules of Civil Procedure,
unless commission rules provide or the judge orders otherwise.” See 30 Tex. Admin. Code § 80.151(a) (Tex. Comm'n
on Env't Quality, Discovery Generally).

Findings and Conclusions

Next, TIFA challenges the Commission's rejection of several of the ALJs' proposed findings and conclusions. In its final order,
the Commission deleted three proposed findings of fact and one proposed conclusion of law that were included in the PFD.
TJFA argues that in doing so the Commission violated statutory restrictions on its authority to alter administrative findings and
conclusions. See Tex. Health & Safety Code § 361.0832(c)—(d).

The disputed findings here regard the access road that 130 EP plans to build from the highway to the Facility's entrance and

the screening berm it plans for the Facility's northern border. > The permit requires 130 EP to construct and maintain the road
and the berm but does not include either improvement within the permit boundary, defined in the Commission's order as “[t]he

land on which the Facility will be constructed and operated.”6 In several findings of fact and conclusions of law, the ALJs
concluded that the permit boundary should be expanded to include the access road and the screening berm to *673 preserve
the Commission's ability to enforce all the permit's requirements.

> 130 EP's application states it plans to construct a “vegetated screening berm” to limit the visibility of the Facility.

6 No party has cited us to a uniform definition of “permit boundary” in a statute or the Commission's rules.

Relevant findings of fact include:

69. 130EP has not justified why the entire length of the access road is not included within the Permit Boundary, even though
it is a facility authorized by the permit.

70. The entire length of the access road from US 183 should be included within the Permit Boundary.

394. The entire screening berm 130EP will construct on the northern boundary of the Facility should be included within the
Permit Boundary.

Proposed conclusion of law 21 states: “The entire length of the access road should be included within the Permit Boundary
to ensure consistency with and enforceability of the permit's requirements.” The Commission deleted these proposed findings
and conclusions in its final order, explaining that including the screening berm and access road in the permit is unnecessary to
ensure the Commission's authority to enforce the permit's requirements pertaining to those structures.

Appellees argue that the three deleted findings of fact are substantively conclusions of law. See Montgomery Indep. Sch.
Dist. v. Davis, 34 S.W.3d 559, 566 (Tex. 2000) (noting that “the label attached, ‘finding of fact’ or ‘conclusion of law,” is
not determinative” and courts may treat ruling as finding of fact or conclusion of law according to its substance); AEP Tex.
Com. & Indus. Retail Ltd. P'ship v. Public Util. Comm'n of Tex., 436 S.W.3d 890, 915 n. 103 (Tex. App.—Austin 2014, no
pet.) (same). A conclusion of law is “[a] statement that expresses a legal duty or result[.]” Legal Conclusion, Black's Law
Dictionary (11th ed. 2019). Proposed finding 69 states the ALJs' determination that 130 EP failed to meet a legal standard,
and findings 70 and 394 state the legal consequences of that determination. We therefore agree that the three omitted findings
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are substantively conclusions of law. See Smith v. Houston Chem. Servs., Inc., 872 S.W.2d 252, 271 (Tex. App.—Austin 1994,
writ dism'd) (concluding, in case under Act, that challenged finding was “patently a conclusion of law for it declares a legal
effect or consequence”).

The Commission “may overturn a conclusion of law in a contested case only on the grounds that the conclusion was clearly
erroneous in light of precedent and applicable rules.” Tex. Health & Safety Code § 361.0832(d). A conclusion of law “is
considered clearly erroneous when the reviewing body ‘is left with the definite and firm conviction that a mistake has been
committed.” > Hunter Indus. Facilities, Inc. v. Texas Nat. Res. Conservation Comm'n, 910 S.W.2d 96, 104 (Tex. App.—Austin
1995, writ denied) (quoting United States v. United States Gypsum Co., 333 U.S. 364, 395, 68 S.Ct. 525, 92 L.Ed. 746 (1948)).
This rule “is generally considered to give the reviewing body broader authority than is allowed under a ‘substantial evidence’
review because a decision may be overturned despite its theoretical reasonableness.” Id. (citing Watson v. Gulf Stevedore Corp.,
400 F.2d 649, 653 (5th Cir. 1968) (explaining that “findings may be clearly erroneous without being unreasonable so as to be
upset under the substantial-evidence rule”)). We review the Commission's decision that a conclusion of law is clearly erroneous
under Section 2001.174(2) of the Government Code. See id. at 105; see also Tex. Gov't Code § 2001.174(2) (providing that
reviewing court will reverse and remand agency findings or conclusions that are “in violation of a constitutional or statutory
provision” or “in excess of the agency's statutory authority”).

*674 In the final order, the Commission explained that:

Texas Water Code § 7.002 gives the Commission the authority to enforce provisions of the Texas Water
Code, Texas Health and Safety Code, and any rules adopted under those provisions. Texas Water Code
§ 7.002 also authorizes the Commission to compel compliance with the rules, orders, permits, and other
decisions of the Commission. That statutory authority is not limited to the confines of a permit boundary.

TJFA argues that the Commission's explanation does not permit a “definite and firm conclusion” that “a mistake ha[d] been
committed.” See Hunter Indus., 910 S.W.2d at 104. While acknowledging that the Commission has statutory authority to enforce
permits, TJFA argues that the Commission may not enforce the permit's requirements outside the permit boundary. We disagree.

TJFA finds this limitation in the rules stating that a permit becomes binding—and its term subject to enforcement—by virtue
of the permittee's acceptance. See 30 Tex. Admin. Code §§ 305.124 (2021) (Tex. Comm'n on Env't Quality, Acceptance of
Permit, Effect) (“Acceptance of the permit by the person to whom it is issued constitutes an acknowledgment and agreement
that such person will comply with all the terms and conditions embodied in the permit, and the rules and other orders of the
commission.”), .125(1) (Tex. Comm'n on Env't Quality, Standard Permit Conditions) (“The permittee has a duty to comply
with all permit conditions. Failure to comply with any permit condition is a violation of the permit and statutes under which it
was issued and is grounds for enforcement action, for permit amendment, revocation or suspension, or for denial of a permit
renewal application or an application for a permit for another facility.”). We interpret administrative rules “in the same manner as
statutes,” Rodriguez v. Service Lloyds Ins., 997 S.W.2d 248, 254 (Tex. 1999), meaning that we seek to give effect to the agency's
intent by “following the plain language of the rule,” Oncor Elec. Delivery Co. v. Public Util. Comm'n of Tex., 406 S.W.3d 253,
270 (Tex. App.—Austin 2013, no pet.). The plain language of these rules reflects that permit conditions are enforceable against

the permittee, but the rules do not limit the geographic scope of the Commission's enforcement authority. 7 Such a limitation
must arise, if at all, from the terms of a permit. We see nothing in 130 EP's permit stating that its requirements apply only within
the permit boundary. To the contrary, the permit states on the first page that it is “granted subject to the rules and orders of the
Commission and laws of the State of Texas.” Precedent also favors the Commission's decision: the record includes evidence
that the Commission has granted permits to several other facilities with access roads or ancillary structures, including screening
berms, outside the permit boundaries. Based on the Commission's rules and previous precedent, we conclude the Commission
did not err by coming to a “definite and firm conviction” that the ALJs were mistaken. See Hunter Indus., 910 S.W.2d at 104.
We overrule TIFA's third issue.
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As TJFA puts it elsewhere in its opening brief, “a permit is issued in personam, that is, to a specific person or entity”
and is enforceable against that person or entity.

Drainage Report and Flood Protection

Next, TJIFA argues that the Commission acted arbitrarily and capriciously by granting the permit even though 130 EP's
application omitted crucial information required by the Commission's rules. *675 See Rodriguez, 997 S.W.2d at 255 (“If the
Commission does not follow the clear, unambiguous language of its own regulation, we reverse its action as arbitrary and
capricious.”).

First, TJFA argues that the surface-water-drainage analysis in 130 EP's application is insufficient to show that “existing drainage
patterns will not be adversely altered” by constructing the Facility. See 30 Tex. Admin. Code § 330.63(c)(1)(C). The analysis
must analyze changes in peak flow, velocities, and volumes to show that construction of the Facility will not “adversely alter[ ]”
drainage patterns in the event of a 25-year storm. The Commission has issued guidance providing that the analysis should
address conditions at the “permit boundary.” See TCEQ Waste Permits Division, Surface Water Drainage and Erosional Stability
Guidelines for a Municipal Solid Waste Landfill, at 3 (RG-417, May 2018), available at https://www.tceq.texas.gov/assets/
public/comm_exec/pubs/rg/rg-417.pdf, (last visited July 20, 2021). TJFA argues that 130 EP's analysis improperly considered
land outside the permit boundary with respect to changes at comparison points 7 and 8. 130 EP's analysis states that while “the
25-year storm runoff volume will increase at CP7 and decrease at CP8 (a net increase of 12.8 acre feet, approximately 12.5%),
these changes will be insignificant compared to the receiving body, SCS Reservoir Site 21.” Although this reservoir is outside
the permit boundary in normal conditions, the record includes undisputed evidence that the reservoir expands into the permit
boundary in the event of a 25-year storm, and, as such, 130 EP's analysis properly considered the reservoir when determining
changes in drainage patterns at the permit boundary.

Second, TJFA argues that 130 EP's application omits crucial information regarding flood protection. If a proposed landfill site is
within the 100-year flood plain, the applicant must “provide information detailing the specific flooding levels and other events
(e.g., design hurricane projected by Corps of Engineers) that impact the flood protection of the facility.” 30 Tex. Admin. Code
§ 330.63(c)(2)(C). TIFA argues that the Commission failed to consider the possibility of flooding from hurricanes and cites
evidence that Governor Abbott included Caldwell County in his disaster declaration regarding Hurricane Harvey. However,
130 EP's flood report included extensive information regarding the impact of storms, including hurricanes, and TJFA does not

explain what additional information is missing. § See Heritage on San Gabriel Homeowners Ass'n v. Texas Comm'n on Env't
Quality, 393 S'W.3d 417, 424 (Tex. App.—Austin 2012, pet. denied) (explaining that agency orders are presumptively valid
and that contestant “bear[s] the burden of proving otherwise”).

TJFA also argues that 130 EP was required to include information regarding the maximum flood the Site 21 Dam could
withstand and whether the changes in drainage patterns resulting from the Facility would adversely affect the dam. See
30 Tex. Admin. Code §§ 299.2(47) (defining probable maximum flood), .15(a)(1)(A) (setting minimum standards for
percentage of probable maximum flood dams must meet). 130 EP was not required to include this information because
Rule 299 concerns the design of dams rather than landfills. See id. § 299.15(a)(1)(A).

Having decided that the surface water drainage analysis and flood protection information in 130 EP's application complied with
applicable rules, we conclude that the Commission did not act arbitrary or capriciously by granting the permit.

Land-Use Determination

Finally, TIFA challenges the Commission's determination that the Facility *676 is compatible with surrounding land-use,
particularly the Site 21 Reservoir and Dam. See 30 Tex. Admin. Code § 330.61(h) (providing that Commission will determine
whether “use of any land for a municipal solid waste facility [will] not adversely impact human health or the environment”).
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Rule 330 “provides a framework for [the Commission's] analysis of land-use compatibility” but “neither the [A]ct nor the
regulation[ | define[s] compatibility or provide[s] a specific standard by which to determine compatibility[.]” Northeast
Neighbors Coal., 2013 WL 1315078, at *9. The Commission balances all relevant factors, and its determination is reviewed
for substantial evidence. See Tex. Gov't Code § 2001.174(2)(e); see also Northeast Neighbors Coal., 2013 WL 1315078, at
*9. “Substantial evidence” review within the meaning of Subsection 2001.174(2)(e), is essentially “a rational-basis test to
determine, as a matter of law, whether an agency's order finds reasonable support in the record.” Jenkins, 537 S.W.3d at 149.
Under this deferential standard, we presume that the Commission's order is supported by substantial evidence, and the burden
is on TJFA to show otherwise. See id. “Although substantial evidence is more than a mere scintilla, the evidence in the record
actually may preponderate against the decision of the agency and nonetheless amount to substantial evidence.” Personal Care
Prods., Inc. v. Smith, 578 S.W.3d 262, 266 (Tex. App.—Austin 2019, no pet.) (citing Texas Health Facilities Comm'n v. Charter
Med.-Dall., Inc., 665 S.W.2d 446, 452 (Tex. 1984)).

Rule 330 provides that to assist the Commission in determining land-use compatibility, the applicant must “provide information
regarding the likely impacts of the facility on cities, communities, groups of property owners, or individuals by analyzing
the compatibility of land use, zoning in the vicinity, community growth patterns, and other factors associated with the public
interest.” 30 Tex. Admin. Code § 330.61(h). TJFA argues that the Commission erred by ignoring 130 EP's failure to provide
information regarding the Facility's effect on the Site 21 Dam. TJFA made essentially the same argument before the ALJs. In
rejecting that argument, the ALJs explained:

130 EP thoroughly addressed potential adverse impacts of the Facility on the Site 21 Reservoir and Dam in
the context of its compliance with other TCEQ rules pertaining to surface water drainage and floodplains.
As previously stated in this PFD, the ALJs conclude that the Application met the requirements in
the TCEQ's rules regarding surface water drainage and floodplains, and that the preponderance of the
evidence indicates that development and operation of the Facility will not adversely impact or impair the
District's easement rights or its operation of the Site 21 Dam and Reservoir.

The Commission invites us to uphold that approach here, but TIFA argues that 130 EP cannot satisfy Rule 330.61(h) “by
proxy.” In other words, TJFA argues that information submitted to satisfy other requirements cannot also satisfy Rule 330.61(h).
Nothing in that rule prevents the Commission from considering information submitted in other parts of an application if it is
relevant to determining land-use compatibility. TIFA's main complaint is that the record does not support the Commission's
determination that the changes in drainage patterns caused by the Facility will not adversely impact the Site 21 Reservoir and
Dam. However, one of 130 EP's experts, Steven Odil, P.E., testified that he consulted the Commission's Dam Safety Program to
determine if the increase in volume would adversely *677 impact the structure. The Program informed him that the increase
in volume represents 1% of the reservoir's capacity during a 25-year-storm event, an “insignificant” increase. The application
(which the ALJs admitted into evidence) also supports this conclusion:

[T]he peak storage volume of the SCS Reservoir Site 21 and peak inflow to the reservoir from Dry
Creek exceed 2,300 ac-ft and 3,800 CFS, respectively, during the 25-year storm event. Considering the
proposed net changes within the water body of less than 4% decrease in peak discharge rates and less
than 1% increase in volume, the changes at CP7 and CP8 will not result in adverse alterations of existing
drainage patterns.

TJFA does not address Odil's testimony or contest the statements in 130 EP's application but argues that further information
is necessary because the Site 21 Dam is “high hazard,” meaning that significant loss of life and property would result from
a breach. See 30 Tex. Admin. Code § 299.14(3) (2021) (Tex. Comm'n on Env't Quality, Hazard Classification Criteria). The
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Commission found that the Site 21 Dam currently does not meet the design criteria applicable to high-hazard dams and that
a rehabilitation plan has been proposed. And, nothing in the record reflects that the Dam Safety Program's representation is
not credible. We conclude that the Commission's finding that the Facility is compatible with the Site 21 Dam and Reservoir is
reasonably supported by the record. We overrule TJFA's final issue.

CONCLUSION

We affirm the district court's judgment.

All Citations

632 S.W.3d 660
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TEXAS COURT OF APPEALS, THIRD DISTRICT, AT AUSTIN

JUDGMENT RENDERED JULY 23, 2021

NO. 03-19-00815-CV

TJFA, L.P.; Environmental Protection in the Interest of Caldwell County; James Abshier;
and Bryon Friedrich, Appellants

V.

Texas Commission on Environmental Quality and 130 Environmental Park, LLC,
Appellees

APPEAL FROM THE 459TH DISTRICT COURT OF TRAVIS COUNTY
BEFORE JUSTICES GOODWIN, TRIANA, AND SMITH
AFFIRMED -- OPINION BY JUSTICE SMITH

This is an appeal from the judgment signed by the trial court on October 14, 2019. Having
reviewed the record and the parties’ arguments, the Court holds that there was no reversible error
in the trial court’s judgment. Therefore, the Court affirms the trial court’s judgment. The

appellant shall pay all costs relating to this appeal, both in this Court and in the court below.
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Filed in The Gistrict Court

of Travis County, Te:{a-ar v\

0CT 1 4 2019
At s M.
D-1-GN-17-006632 Vetva L. Price. District slerk
ENVIRONMENTAL § INTHE DISTRICT COURT
PROTECTION IN THE INTEREST
OF CALDWELL COUNTY, §
JAMES ABSHIER, BYRON
FRIEDRICH, AND TJFA, L.P., 3
Plaintiffs, g
Y. § TRAVIS COUNTY, TEXAS
TEXAS COMMISSION ON g
ENVIRONMENTAL QUALITY, §
Defendant,
And 3
§
130 ENVIRONMENTAL PARK, §
LLC, §
Intervenor-Defendant § 459™ JUDICIAL DISTRICT
FINAL JUDGMENT

On August 28, 2019, came on. to be heard this matter. All parties appeared
through counsel and announced ready, and the administrative record was admined
into evidence. |

Based on the pleadings, the administrative ‘rec.ord, the parties’ briefs and the
parties’ arguments, it is the opinion of the Court that the Texas Commission on
Environmentai Quality’s September 18, .2017 “ORDER GRANTING THE
APPLICATION BY 130 ENVIRONMENTAL PARK, LLC, FOR ANEW TYPE

[ MUNICIPAL SOLID WASTE LANDFILL IN CALDWELL COUNTY,
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TEXAS; TCEQ Docket No, 2015-0069-MSW: SOAH Dockzat No. 582-15-2082"
(“Final Order) should be affirmed.

[T IS THEREFORE ORDERED, ADJUDGED, AND DECREED that the
Final Order is AFFIRMED.

IT IS FURTHER ORDERED that court costs shall be paid by plaintiffs.

{T IS FURTHER ORDERED that all relief not expressly granted herein is
DENIED. ‘This judgment is intended to resolve all issues and caims and to be a

final and appealable judgment.

Signed thisHtlgy of D mw 2019

D= D

JUDGE DUSTIN M. HOWELL

Approved as to %

Mansa Perales
Eric Allmon

Frederick, Perales, Allmon & Rockwall, P.C.

1206 San Antonio

Austin, Texas 78701

Attorney for Plaintiffs Environmental Protection in the Interest of Caldwell
County, James Abshier, Byron Friedrich, and TJFA, L.P.
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Cyhthia Woelk

Environmental Protection Division

Office of the Attorney General

P.O. Box 12548, MC-066

Austin, Texas 78711-2548

Attorney for Defendant Texas Commission on Environmental Quality

Brent W. Ryan /)/
brvan/e msmtx{cow

State Bar No. 17469475

McElroy, Sullivan, Miller & Weber, L.L.P.
P.O.Box 12127

Austin, TX 78711

Michael S. Truesdale

mtruesdalef enochkever.com

State Bar No. 00791825

Enoch Kever, PLLC

5918 West Courtyard Dr., Suite 500

Austin, TX 78730

Attorneys for Intervenor-Defendant 130 Environmental Park, LLC
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AN ORDER GRANTING THE APPLICATION BY 130 ENVIRONMENTAL
PARK, LLC, FOR ANEW TYPE I MUNICIPAL SOLID WASTE
LANDFILL IN CALDWELL COUNTY, TEXAS; TCEQ Docket
No. 2015-0069-MSW; SOAH Docket No. 582-15-2082

On September 6, 2017, the Texas Commission on Environmental Quality (Commission or
TCEQ) considered an application by 130 Environmental Park, LLC (130EP) for a new Type I
Municipal Solid Waste Landfill in Caldwell County, Texas. A proposal for decision (PFD) was
presented .by Administrative Law Judges (ALJs) Casey A. Bell and Kerrie Jo Qualtrough with the
State Office of Administrative Hearings (SOAH), who conducted an evidentiary hearing
concerning the application on August 15-26, 2016, in Austin, Texas.

After considering the ALJs’ PFD, the Commission adopts the following findings of fact

and conclusions of law:

L. FINDINGS OF FACT

Background

L, 130EP filed Application No. 2383 (the Application) for a permit to construct and operate
the 130EP Landfill (Facility).

2 The Facility will be a new Type I municipal solid waste landfill facility located in Caldwell
County, Texas. '

3. The land on which the Facility will be constructed and operated (Site, Permit Boundary, or
Facility Boundary) consists of 519.746 acres located in northern Caldwell County,
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approximately 0.6 miles east of State Highway 130 (SH 130) and US Highway 183
(US 183) and 0.7 miles north of FM 1185, more than two miles north of the city limits of
Lockhart, Texas.

The Site is part of a 1,229.076-acre tract of land (Hunter Tract) owned by
Cathy Moore Hunter.

The Facility will include a municipal solid waste landfill unit (Landfill), with a waste
management unit boundary (Landfill footprint) of approximately 202 acres, a large item
storage area, a reusable materials staging area, a citizens’ convenience center, a used/scrap
tire storage area, a wood waste processing area, a leachate storage facility, and a truck
wheel wash.

The 130EP Transfer Station is a Type V municipal solid waste transfer station authorized
by TCEQ Registration No. 40269 (issued by TCEQ on February 5, 2015) with a facility
boundary consisting of the same 519.746 acres as the Sife.

130EP filed the registration application for the 130EP Transfer Station with the TCEQ on
September 4, 2013.

Procedural History

8.

10.

1.

12.

13.

14.

130EP filed Parts I and II of the Application on September 4, 2013, which the Executive
Director (ED) of the TCEQ declared administratively complete on September 27, 2013,

130EP filed Parts II and IV of the Application on February 18, 2014, and the ED declared
those parts administratively complete on February 28, 2014.

The Notice of Receipt of Application for Land Use Compatibility Determination for a
Municipal Solid Waste Permit for Parts I and II of the Application was published on
October 24, 2013, in the Austin American-Statesman in Travis County, Texas, and in the
Caldwell County Guardian, the Lockhart Post-Register, and in Spanish in El Mundo, in
Caldwell County, Texas. The Notice of Receipt of Application and Intent to Obtain
Municipal Solid Waste Permit was published on April 17, 2014, in those same newspapets.

On June 12, 2014, the ED held a public meeting in Lockhart, Texas, regarding the
Application. Notice of that meeting was published on May 22, May 29, and June 5, 2014,
in the Caldwell County Guardian and the Lockhart Posi-Register.

The ED determined that the Application was technically complete on October 28, 2014.

The Notice of Application and Preliminary Decision was published on December 4, 2014,
in the Caldwell County Guardian, the Lockhart Post-Register, and in Spanish in E! Mundo.

The ED held a second public meeting on January 8, 2015, in Lockhart, and notice of that

meeting was published on December 18, December 25, 2014, and January 1, 2015, in the
Lockhart Post-Register.
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15.

16.
17.

18.

19,

:20.

21.

22,

23.

The public comment period for the Application ended on January 8§, 2015.

On January 16, 2015, 130EP requested that the Application be referred to SOAH for a

_contested case hearing.

The ED prepared a draft permit (Draft Permit), a technical summary of the Application,
and a compliance history report.

The TCEQ’s Chief Clerk referred the Application directly to SOAH for a hearing on
whether the Application complies with all applicable statutory and regulatory
requirements.

On February 4, 2015, the TCEQ issued a Notice of Hearing regarding the Application,

which was published on February 19, 2015, in the Lockhart Post-Register and the Caldwell -

County Guardian and mailed to the required persons on February 23, 2015.

On March 26, 2015, SOAH ALIJs Casey A. Bell and Sharon Cloninger held a preliminary
hearing in Lockhart, Texas. The ALJs found that notice had been properly given and that
SOAH had jurisdiction over this matter. The ALJs further admitted the following persons
and entities as parties to the contested case hearing: Environmental Protection in the
Interest of Caldwell County (EPICC) and TIFA, L.P., (TJFA) (collectively “Protestants”),
Caldwell County (County), Plum Creek Conservation District (District), James Abshier,
Claudia and Robert Brown, Ann and Troyce Collier, Byron Friedrich, the King Family
Trust, Brenda Martin, Frank Sughrue, Bill and Pam Young, and Joe Colley. Ben Pesl was
also admitted as a party but did not participate in the contested case hearing,

On April 9, 2015, the ED filed his Amended Response to Public Comments (RTC)
addressing the comments submitted to the TCEQ regarding the Application, During
preparation of the RTC, the ED requested additional mformatmn and 130EP supplemented
the Application on March 17, 2015, in response.

The parties conducted discovery during 2015 and 2016. As a result of a discovery dispute,
Protestants sought leave to enter the Site to conduct geophysical probes of 130EP’s
piezometers; drill up to 15 borings on the Site; perform in-situ testing of the soils at the
Site, including tests of hydraulic conductivity; and collect samples to be tested at a lab.
The ALJs allowed these parties to conduct discovery on the Hunter Tract, which they did
during February and March 2016. In addition, 130EP conducted additional investigations,
including soil borings and laboratory testing of collected soil samples. 130EP subsequently
submitted the additional information to the ED as its May 2016 supplement to the
Application.

On July 26, 2016, Protestants filed a motion seeking to strike certain portions of 130EP’s
prefiled testimony. The basis of Protestants’ motion was 130EP’s alleged spoliation, or
destruction, of discoverable material regarding its geologic interpretation and
characterization of the subsurface at the Site. On August 3, 2016, 130EP responded to
Protestants’ motion and disagreed with their assertions. However, an affidavit of

3
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24.

25.

26.

27.

John Michael Snyder, P.G. confirmed that 130EP had destroyed boring samples and field
logs pursuant to its consultant’s retention policy and need for storage space.

On August 11, 2016, the ALJs issued Order No. 26, finding that 130EP had a duty to
reasonably preserve discoverable material. 130EP breached its duty because it knew or
should have known that there was a substantial chance that a contested case hearing on the
Application would take place and that documents in its possession or control would be
material and relevant to the hearing. By destroying the field logs and soil samples, 130EP
precluded Protestants from conducting full discovery.

The ALJs overruled Protestants’ motion to strike and admitted 130EP’s prefiled evidence,
The ALJs determined that striking 130EP’s prefiled testimony was not appropriate because
any remedy must be proportionate to the prejudice suffered by Protestants due to the
destruction of the discoverable material, Because Protestants conducted an investigation
at the Site outside of the discovery period as a result of their prior spoliation assertions, no
other action was necessary to remedy the prejudice caused by 130EP’s destruction of
discoverable material.

On August 15-26, 2016, ALJs Bell and Kerrie Jo Qualtrough convened the evidentiary
hearing at SOAH in Austin, Texas. The parties filed closing arguments on
October 24, 2016, and responses to those closing arguments on November 28, 2016.

To accommodate a full discussion of the issues, the ALJs allowed the parties to submit
reply briefs to respond to new arguments raised in Protestants’ response to closing
arguments. The parties submitted reply briefs on December 22, 2016, and the evidentiary
record closed on that date. )

Sufficiency of Property Rights

28.

29.

30.

31

The current owner of the Site is Cathy Moore Hunter, a natural person.

130EP entered into an agreement with Ms. Hunter for the purchase of the Hunter Tract.
Prior to the development and operation of the Facility, 130EP will purchase the
Hunter Tract, including the Site, from Ms. Hunter.

130EP will own and operate the Facility.

The Application includes an affidavit executed by Ms. Hunter acknowledging: (1) the
State of Texas may hold the property owner of record either jointly or severally responsible
for the operation, maintenance, and closure and post-closure care of the Facility; (2) the
owner of the Site has a responsibility to file in the deed records of Caldwell County an
affidavit to the public advising that the Site will be used for a solid waste facility prior to
the time that the Facility actually begins operating as a municipal solid waste landfill
facility, and to file a final recording upon completion of disposal operations and closure of
the landfill units in accordance with 30 Texas Administrative Code (TAC) § 330.19; and
(3) the Facility owner or operator and the State of Texas shiall have access to the Site during
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32,
33.
34,
35.
3%
37.

38.

the active life and post-closure care period after closure of the Facility for the purpose of
inspection and maintenance.

The Application includes a boundary metes and bounds description of the Site and a
drawing of that description, signed and sealed by a registered professional land surveyor.

The identifying reference of the current ownership record for the Site is Volume 533, Page
637 in the Official Public Records of Real Property of Caldwell County, Texas.

The District owns an easement on the Hunter Tract for the use and operation of the Site 21
Reservoir and Dam owned and operated by the District.

The Site 21 Reservoir and Dam are used for flood control to protect human life and property
downstream.

The Application does not include the District’s ownership of the easement on the
Hunter Tract on the landowners list in the Application.

The District had actual notice of the Application and participated in the contested case
hearing.

No solid waste unloading, storage, disposal, or processing operations shall occur within
any easement, buffer zone, or right-of-way that crosses the Site.

Legal Authority, Evidence of Competency, and Compliance History

39.

40.°

41.

42,

43.

44,

45.

130EP is a Georgia limited liability company that filed an application for registration with
the Texas Secretary of State on August 20, 2013,

The Texas Secretary of State certified that 130EP is in existence in Texas.

Green Group Holding, L.L.C. is the sole member of [30EP, but it has no separate
ownership interest in the Facility, the Site, or the Hunter Tract.

The Application accurately reflects that 130EP has not owned or operated a solid waste
site in Texas within the last 10 years. '

The Application accurately reflects that 130EP does not have a direct financial interest in
any solid waste site other than the Facility.

The Application includes the names of the principals and supervisors of 130EP’s
organization, together with previous affiliations with other organizations engaged in solid
waste activities.

The Application contains the number and size of each type of equipment 130EP will
dedicate to Facility operations.
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46.

47.

48.

In a Compliance History Report prepared on October 3, 2014, the ED evaluated the
compliance history of the Facility and classified the Facility and 130EP.

There was no compliance information regarding the Facility at the time the ED developed
the October 3, 2014 Compliance History Report.

The compliance history classification for 130EP and the Facility is designated as
“unclassified.”

Transportation, Traffic, and Airports

49,

50.

51.

52.

53,

54.

33.

56.

57.

All vehicles traveling to and from the Facility will use northbound US 183 north of its
intersection with FM 1185 and the access road for the Facility.

The access road for the Facility will extend from the east side of US 183 north of its
intersection with FM 1185, across privately-owned property for roughly a mile, through
the Facility entrance gate at the Permit Boundary, and continue past the scale house and
scales, the citizens’ convenience center, and the truck wheel wash,

Roadways within one mile of the Facility that will be used for entering or leaving the
Facility are shown on general locations maps in Part IT of the Application: US 183, SH 130,
and the grade-separated intersections of FM 1185 and Schuelke Road with US 183, all of
which are hard-surfaced paved roads with asphalt pavement; and the access road for the
Facility, which will be 40-feet wide and use the same section of asphalt pavement as US
183.

130EP prepared a Traffic Impact Analysis (TIA) and submifted it on May 5, 2014, to the
Texas Department of Transportation (TxDOT), the governmental entity with responsibility
over SH 130 and US 183.

TXDOT approved the TIA on November 25, 2014,

The TIA included the volumes of background vehicular traffic on access roads within one
mile of the proposed Facility, both existing and expected, during the life of the proposed
Facility.

Reasonable projections of the volume of traffic expected to be generated by the Facility on
the access roads within one mile of the Facility were set out in the TIA.

Vehicles traveling to and from the Facility will consist of waste route collection trucks,
waste transfer trucks, small waste load vehicles, recycling trucks, miscellaneous trucks,
and passenger cars.

The number of vehicles traveling to and from the Facility on a daily basis is projected to
increase each year from the time the Facility begins operations in Year 1 until the time the
Landfill reaches capacity, estimated to be Year 44.
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58.

59.

60.

61,

62.-

63.

64.

65.

. 66.

67.

68.

69.

70.

71.

72.

The projected numbers of each type of vehicle traveling to and from the Facility on a daily
basis in Yearl/Year 44 are: waste route collection trucks (110/216), waste transfer trucks
(15/29), small waste load vehicles (25/49), recycling trucks (40/78), miscellaneous trucks
(4/8) and passenger cars (40/79). The total projected number of vehicles traveling to and
from the Facility on a daily basis is 234 in Year 1 and 459 in Year 44.

The Facility will contribute approximately 3.5% of the total traffic on US 183 in the area
of the Site.

The existing roadway infrastructure, including northbound US 183, has adequate capacity
to accommodate the traffic generated by the Facility.

On March 16, 2016, TxDOT issued a driveway permit authorizing the construction of the
access road for the Facility and connection to northbound US 183,

As part of its review and consideration of the driveway permit request for the access road
for the Facility, TxDOT considered issues related to structural integrity of the public
roadways and the access road.

TxDOT’s driveway permit authorized 130EP to construct a driveway with a deceleration
lane on northbound US 183, 1,540 feet north of the US 183 intersection with FM 1185,
TxDOT did not require an acceleration lane for traffic turning onto northbound US 183.

130EP properly coordinated with TxDOT regarding traffic and location restrictions,

The proposed location of the Facility access road will provide adequate sight distance for
vehicles exiting the Facility and turning onto US 183.

The roads to access the Facility will be available and adequate.

The access road from US 183 to the Permit Boundary crosses private property but is not
included within the Permit Boundary in the Draft Permit,

The Draft Permit lists all of the “Facilities Authorized” by the permit, including the access
road. All authorized facilities are within the Permit Boundary, except for the entire length
of the access road.

[Deleted]

[Deleted]

The Application includes documentation of coordination with the Federal Aviation -

Administration for compliance with airport location restrictions.

There is no airport within a six-mile radius of the Site.
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Geology and Soils

73.

74,

75.

76.

77.

78.

79.

80.

81.

82.

83.

84.

The Geology Report was prepared, signed, and sealed by John Michael Snyder, P.G., a
qualified groundwater scientist with Biggs and Mathews Environmental, Inc. (BME).

The Geology Report identifies sources and references for the information included within
it.

The Geology Report includes a description of the regional geology in the area of the Site,
along with appropriate portions of published map series, including the Geologic Map of
Texas, the Bureau of Economic Geologic Atlas of Texas, and mapping from the United
States Geological Survey Geologic Database of Texas,

The Geology Report includes a description of the generalized stratigraphic column in the
area of the Site, with specific information on each geologic unit.

The Geology Report includes a regional stratigraphic cross-section.

The Geology Report includes a description of the geologic processes active in the vicinity
of the Site, including information about faulting and subsidence.

The Geology Report includes the results of investigations of subsurface conditions at the
proposed location of the Landfill.

The Geology Report describes 32 borings drilled on the Site on behalf of 130EP in 2013
(the 2013 borings) and 11 borings drilled on the Site in 2016 (the 2016 borings) during
boring programs supervised by Mr. Snyder to investigate, characterize, and test soils and
to characterize groundwater (collectively referred to as the Soil Borings).

Seventeen additional borings were drilled and completed as piezometers to investigate and
measure levels of groundwater at the Site.

The Soil Borings were drilled to depths of up to 130 feet below ground surface (bgs) using
established field exploration methods, including rotary drilling with drilling fluid
introduced when the material became too hard to drill dry.

All of the Soil Borings were at least five feet deeper than the elevation of the deepest
excavation proposed for the Landfill, Eighteen of the 2013 borings and four of the 2016
borings were drilled to a depth at least 30 feet below the deepest excavation planned at the
Landfill.

Samples were collected from the Soil Borings using Shelby tubes and split spoons and, in
several borings where the presence of occasional cobbles and pebbles in the shallow
subsurface clay prevented pushing tubes, samples at depths of one to seven feet bgs were
collected from auger cuttings.
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85.

86.

37.

38.

89.

90.

91.

92.

93.

94.

95.

96.

97.

The number and locations of the Soil Borings were sufficient to establish subsurface
stratigraphy, to obtain adequate samples for soil testing, and to determine geotechnical
properties of the soils and rocks beneath the Facility.

The Geology Report includes boring logs, maps, and tables that provide detailed
information for all of the 2013 borings and the piezometers.

The boring logs in the Geology Report contain all of the information required by 30 TAC
§ 330.64(c)(4).

The Geology Report includes narrative discussions describing Mr. Snyder’s interpretations
of the subsurface stratigraphy based upon the field investigation work BME conducted at
the Site.

The boring logs included in the Geology Report were prepared by a qualified professional
geoscientist (Mr. Snyder) and geotechnical engineer (Gregory W. Adams, P.E.) based on
their personal observations of the samples and lab test results from such samples,

The Geology Report includes cross-sections, prepared using the Soil Borings and
piezometers, depicting the generalized strata in the subsurface at the Site.

Regional stratigraphy includes geologic units of the Cretaceous Gulf Series Navatro
Group, the Paleocene Midway and Eocene Wilcox Groups and Quaternary deposits of the
Leona Formation.

The regional stratigraphic column in the Geology Report includes the Leona Formation,
and the boring logs in the Geology Report shows the characteristic pebbles and gravel
found in samples from all but one of the 43 borings drilled by BME.

The Site is located on an outcrop of the Midway Group. The Midway in the area consists
primarily of dense, silty, fat clay (high plasticity inorganic clay) and, based on published
literature, is between 400 and 600 feet thick beneath the Site,

Beneath the Midway there are several hundred feet of low permeability clays, marls, and
limestones of the Navarro, Taylor, Eagle Ford, and Austin formations.

Mr. Snyder conducted a fault study of the Site based on the criteria in 30 TAC § 330.555,
which found no evidence of faulting.

The area of the Site is not experiencing withdrawal of crude oil, natural gas, sulfur, or
significant amounts of groundwater,

The area of the Site is not subject to differential subsidence, and there is no evidence of
subsidence in the area.
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98.

99.

100.

101,

102,

103.

104.

105.

106.

107.

108.

109,

Locations of known (mapped) faults within several miles of the Site are shown on the
portions of regional geology maps included in the Geology Report and are all located more

* than 200 feet from the proposed landfill waste management unit boundary.

The faults located in the area of the Site are documented to have last moved 5 to 56 million
years ago, well before the Holocene Epoch (the most recent 11,700 years).-

There is no fault within 200 feet of the Site that has had displacement during the Holocene
Epoch.

The logs of the Soil Borings and laboratory data from soil samples did not indicate the
presence of poor foundation conditions such as soft clay or loose sand beneath the Landfill.
The hand penetrometer values and unit dry weight results indicate that the subsurface clays
are hard.

The settlement and heave analyses presented in the Application show that the Landfill
components will not undergo detrimental differential settlement.

Evidence of mass movement of natural formations of earthen material on or in the vicinity
of the Site was not observed at the Site, in the Soil Borings, or on geologic maps.

Evidence of karst terrain was not observed at the Site, in the Soil Borings, or on geologic
maps of the area.

The Site is not located in a seismic impact zone and is not unstable, as those terms are
defined by 30 TAC §§ 330.557 and 330.559, respectively.

Silty, fat, highly plastic clay was the dominant material encountered in all of the Soil
Borings.

Based upon the investigation work conducted at the Site, the subsurface stratigraphy
consists of three strata (beginning at the surface and continuing downward): Stratum I is
up to 10 feet thick and consists primarily of brown to tan, silty fat clay with occasional
discontinuous occurrence of small rock pieces, including cobbles (larger than about three
inches), pebbles (between about one-quarter inch and three inches) and some gravel
(smaller than pebbles). Stratum II ranges in thickness from about 30 to 60 feet and consists
of weathered silty fat clay. Stratum III consists of hard, dense, dark gray silty fat clay, up
to 77 feet of which was encountered in the Soil Borings.

The Geology Report includes laboratory report data describing the characteristics and
geotechnical properties of soil samples from Stratum I, Stratum II, and Stratum III based
on geotechnical tests performed in accordance with industry practice and recognized
procedures, including permeability, sieve analysis, Atterberg limits, and moisture content.

The Geology Report includes discussion with conclusions about the suitability of the soils
and strata for the uses for which they are intended. The vast majority of the soils at the
Site will be suitable for use in construction and operation of the proposed Facility.
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110.

I11.

112,

113,

114.

115.

116.

117.

The May 2016 supplement to the Application presents information from the 2016 borings
that is relatively consistent with the information obtained from borings drilled during the
original subsurface investigation in 2013.

The May 2016 supplement includes minor revisions to several 2013 boring and piezometer
locations and elevations and several tables and drawings.

BME’s methodology in drilling the Soil Borings, sampling the soil, analyzing the samples

" and maintaining this information did not violate any TCEQ rule, was adequate for the work

performed, and did not result in unreliable or inaccurate findings or conclusions.

The findings and conclusions set forth in the Geology Report, including the descriptions
of the soil samples and geotechnical properties of the subsurface materials at the Site, are
sufficiently complete, accurate, and reliable.

130EP did not submit false information in the Geology Repott.

Protestants conducted a subsurface investigation at the Site in 2016 that involved drilling
10 borings, taking 292 soil samples from those borings, and lab testing 11 of those soil
samples.

The soil samples obtained by Protestants in 2016 and the results from testing on 11 of those
samples generally support the basic findings and conclusions set forth in the Geology
Report regarding the subsurface characteristics at the Site.

130EP completed the 2013 borings before the plan for those borings prepared by
Mr, Snyder was approved by the ED,

Hydrogeology

118.

119.

120,

The Geology Report includes a description of the regional aquifers in the vicinity of the
Site, the Carrizo-Wilcox and Leona formations, and included: those aquifers® associations
with geologic units identified at the Site; their composition; their hydraulic properties; their
water table or artesian conditions; their hydraulic connections; the available potentiometric
surface map for the Carrizo-Wilcox; their estimated groundwater flow rates; their typical
total dissolved solid content values; their areas of recharge; and the present use of their
groundwater.

The Application also identified the five water wells within onc mile of the Site and those

wells’ location and aquifers.

The Wilcox Formation outcrops east of the Site and in a northeast trending belt across
Caldwell County. The Carrizo Formation occurs east and southeast of the outcrop of the
Wilcox, approximately 12 miles southeast of the Site. The aquifer portions of these two
formations are collectively known as the Carrizo-Wilcox.

11
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121.

122,

123

124,
125.

i26.

127.

128,

129.

130.

131,

132.

133.

134.

The Carrizo-Wilcox is characterized by the Texas Water Development Board (TWDB) as
a major aquifer.

Most groundwater produced in northern Caldwell County is from wells completed in the
Carr;zo Wilcox Formation, located east of the Site.

The primary outcrop of the Leona Formation, from which some groundwater is produced,
is located several miles south of the Site.

The Leona Formation is not characterized by the TWDB as either a major or minor aguifer.
Published literature shows no aquifers located beneath the Site.

There is very little groundwater present in the geologic formations at the Site, down to a
depth of several hundred feet bgs.

Groundwater was not encountered during drilling in any of the Soil Borings prior to the
introduction of drilling fluid.

Water level readings were taken in each of the 17 piezometers every month from
October 2013 until May 2016. Water has been observed in only three of the 17
piezometers, all screened at the interface between Stratum Il and Stratum I11; one of those
has been dry since November 2013, and another one has been dry since August 2015.

The Application included detailed data regarding the depths at which groundwater was
encountered in the three piezometers,

Groundwater was only encountered in one of the borings drilled by Protestants, and it was
found at a depth similar to the depth at which water was found in a nearby piezometer.

Laboratory permeability tests were performed on undisturbed soil samples from the Soil
Borings in accordance with 30 TAC §.330.63(e)(5)(B), the applicable appendices from the
United States Army Corps of Engineers {USACE), and applicable Amerlcan Society of
Testing and Materials standards.

There was not enough water encountered in any of the 17 piezometers to perform in-situ
permeability testing,

Small amounts of groundwater occur at the Site in Stratum II at or just above its interface
with Stratum III, and this zone is the uppermost aquifer below the Site as identified by the
Application. There is no other aquifer beneath the Site, and no lower aquifers are
hydraulically connected to the uppermost aquifer, as stated in the Application.

Groundwater at the Site does not occur in sufficient amounts at the Site to supply usable
quantities to wells that could support industrial, irrigation, domestic, or livestock use.
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135.

136.

137.

+138.

139.

140.

141.

The volume of water observed in the piezometers was sufficient for sampling and analysis
in accordance with TCEQ Municipal Solid Waste rules.

The zone of groundwater occurrence on the Site satisfies the criteria used by the TCEQ
Municipal Solid Waste Permits Section for characterization as an aquifer.

The zone of groundwater occurrence at the Site is not characterized as a major or minor
aquifer by the TWDB, and there are no known wells completed in this zone within one
mile of the Site.

The limited hydraulic conductivity of and lack of weathering effects in Stratum III result
in its functioning as an aquitard or lower confining unit to the groundwater in Stratum II,
thus creating a pathway for groundwater to move at the interface of Stratum II and Stratum
IIL.

The differences in elevation of the Stratum II-Stratum III interface result from the
topography of the Site, as the shape of the interface strongly resembles the surface
topography.

Groundwater flow from the landfill footprint area may occur to the northwest, west,
southwest, south, southeast, and east, as set forth in the Application.

The Application identifies the rates of groundwater flow at the Site.

Groundwater Monitoring

142.
143,

144.

145.

146.

147,

Any groundwater at the Site will move through the subsurface very slowly.
Groundwater at the Site could move more readily in Stratum II than in Stratum IIL
In the event any contaminants were to migrate out of the Landfill and enter groundwater at

the Site, the groundwater could move slowly downward and outward from the Landfill in
Stratum IT material above Stratum III.

A groundwater monitoring system for the Faci_ﬁty; was designed by Mr. Snyder and is l

described in the Groundwater Sampling and Analysis Plan included in the Application.

The Groundwater Sampling and Analysis Plan includes a topographical map, an analysis
of the most likely pathway(s) for pollutant migration in the event of a liner leak, and
detailed plans and an engineering report describing the monitoring program.

The point of compliance groundwater monitoring system for the Facility will include 25
groundwater monitoring wells located downgradient from the Landfill footprint, around
the northwest, west, southwest, south, southeast, and east perimeter of the Landfill, and
spaced no more than 600 feet apart.

13
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148.

149.

150.

151,

152.

153.

154,

155..

The groundwater monitoring system for the Facility will include one groundwater
monitoring well located upgradient from (northeast of) the Landfill footprint.

The groundwater monitoring wells will be constructed with well screens (perforated
portion of the pipe in the well where water can enter the well to be collected for laboratory
analysis) starting at the Stratum II/Stratum III interface and extending upward for 20 feet.

The downgradient monitoring wells will be located at depths and locations to allow for the
detection of contaminants in the uppermost aquifer.

The monitoring system has a sufficient number of wells at appropriate locations and depths
to yield representative samples from the uppermost aquifer and includes a background
monitoring well and wells installed to allow determination of the quality of groundwater
passing the point of compliance and to ensure detection of groundwater contamination in
the uppermost aquifer.

The groundwater gradient evaluation included in the Application shows that groundwater
would flow in a southerly or easterly direction from the south end of the Landfill, and not
toward the area 200 feet southeast of the Landfill footprint that could physically serve as a
pathway for leachate migration.

The groundwater monitoring system calls for several wells to be installed between the
Landfill footprint and the area 200 feet southeast of the Landfill footprint that could
physically serve as a pathway for leachate migration.

The groundwater monitoring system is adequately designed to detect contamination in the
uppermost aquifer.

The site-specific technical data used by Mr. Snyder in the development of the groundwater
monitoring system was sufficiently accurate and reliable.

General Facility Design

156.

157.

158.

159.

Access to the Facility will be controlled by a perimeter fence consisting of barbed wire,
woven wire, wooden fencing, plastic fencing, pipe fencing, or other suitable material
located along the Facility Boundary, and a locking gate at the Site entrance,

The gate will be constructed of suitable fencing materials and will be locked when the .
Landfill is not accepting waste.

The Application describes how the fencing and gate at the Facility should prevent the entry
of livestock, protect the public from exposure to potential health and safety hazards, and
discourage unauthorized entry or uncontrolled disposal of solid waste or prohibited
materials.

The Application contains a generalized process design and working plan of the Facility.
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160.

161.

162.

163.

164.

165.

166.

167.

168.

169.
170.

171.

172

The Application contains flow diagrams indicating the storage, processing, and disposal
sequences for the various types of wastes received at the Facility.

The Application contains schematic view drawings showing the various phases of
collection, separation, processing, and disposal for the types of wastes to be received at the
Facility.

The Application contains ventilation and odor control measures for each storage,
separation, processing, and disposal unit at the Facility.

The Application contains generalized construction details of all storage and processing
units, including slabs and subsurface supports, and locations and engineering design details
of all containment dikes or walls.

The Application includes general details provided regarding the size of the slabs, the
number and size of the rebar and supports, and additional provisions for the subsurface

- structures.

Grease, oil, and studge will not be accepted or stored at the Facility.

The Application describes how all liquids resulting from the operation of solid waste
processing facilities will be disposed of.

Processing facilities at the Site will be designed to facilitate proper cleaning by controlling
surface drainage in the vicinity of the Facility to prevent surface water runoff onto, into,
and off of the treatment area, and including walls and floors of masonry, concrete, or other
hard-surfaced materials in operating areas.

The surface water drainage design will manage runon and runoff during the peak discharge
from the 25-year, 24-hour storm event to minimize surface water running onto, into, and
off of waste processing and storage areas and prevent the off-site discharge of waste and
feedstock material.

The Facility has been designed to keep contaminated surface water (water that may have
come into contact with waste) separated from uncontaminated stormwater runoff.

Contaminated water will not be discharged to the surface water management system to be
constructed at the Site.

The Application indicates that all contaminated water, including surface or groundwater
that becomes contaminated, will be managed in a controlled manner and handled, stored,
treated, and disposed of in accordance with 30 TAC § 330.207.

Prior to commencing operations at the Facility, 130EP will submit a notice of intent to

operate pursuant to a general stormwater discharge permit (Texas Pollutant Discharge
Elimination System (TPDES) General Permit No. 050000).
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Waste Management Unit Design

173.

174,

175.

176.

177.

178.

- 179.

180.

181.

182.

183.

184.

185.

186.

187.

The Application describes how the Facility is designed for rapid processing and minimum
detention of solid waste, and states that solid waste capable of creating health hazards or
nuisances will be stored indoors, transferred, or processed promptly, and not allowed to
cause nuisances or health hazards.

The Application provides design features for the waste storage units that will prevent the
creation of nuisances and public health hazards due to odors, fly breeding, or harborage of
other vectors,

The Application adequately explains how storage and transfer units at the Facility are
designed to control and contain spills and contaminated water from leaving the Facility.

The Facility will have all-weather access from US 183, a publically-owned road.

The Facility will have all-weather access from the entrance of the Facility to unloading
areas used during wet weather.

The Facility access road will be constructed of crushed stone, gravel, concrete rubble,
masonry rubble, wood chips, or other similar materials to provide access to the disposal

area during all weather conditions.

Tracking of mud onto public roads will be minimized by the all-weather surfaces of the
Facility access road and the entrance road and a truck wheel wash.

The development method for the Landfill will be a combination of area-excavation fill
followed by aerial fill to the Landfill completion height.

The elevation of deepest excavation will be 501.9 feet mean sea level (ft/msl).
The maximum elevation of final cover will be 736 ft/msl.
The maximum elevation of disposed waste will be 731.5 ft/msl.

The total volume available for waste disposal will be approximately 33.1 million cubic
yards (waste and daily cover), which will provide an estimated 44 years of Site life.

The Application contains calculations and assumptions for the waste volume, rate of
deposition, and Site life estimate.

The Application contains a sufficient number of landfill unit cross-sections consisting of
plan profiles across the Facility that accurately depict the proposed depths of all fill areas
within the Facility.

The landfill unit cross-sections show boring logs obtained from the soils report on the
profiles.
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188.

189.

150.

191,

192.

193.

194,

195.

Construction and design details of compacted perimeter or toe berms are included on the
fill cross-sections,

The Application contains a properly-prepared liner quality control plan.

The vast majority of the excavated soils at the Site meet the requirements for use as source
materials for the Landfill liner and cover.

No soil balance test was required or warranted to meet regulatory requirements regarding
the waste management unit design.

The two-dimensional model used by Mr., Adams for his slope stability analysis is more
conservative than a three-dimensional model; further, it is the standard in the industry and
has been for many years, and it is successful in adequately predicting potential failures of
landfill slopes.

Inclusion of the side slope swales into the slope stability model would not have made a

_ significant difference in terms of the calculated safety factors.

No specific stability analysis was necessary for the side slope swales themselves, and the
the likelihood of a collapse of the liner due to a breach of one such swale causing a
large-scale failure of the Landfill slope is extremely small. .

The soil stability analysis included in the Application properly evaluates the stability of the
Landfill and adequately predicts the failure potential of the excavation slope, liner slope,
interim waste slope, final waste slope, and final cover slope.

Landfill Gas Menitoring

196.

197.

198.

199.

The Application includes a landfill pas management plan (LGMP), developed by
J. Heath Parker, as required by 30 TAC § 330.63(g).

Mr. Parker has managed and participated in the design of landfill gas collection and control
systems for over 50 landfills in ten different states, including Texas, and has prepared and
submitted to TCEQ original and amended landfill gas management plans for 20 to 30
landfills, all of which were approved.

The LGMP describes the mechanisms to be employed at the Facility for quarterly
moniforing of landfill gas, including sufficient information regarding the time lines and
procedures for installation and a sufficient description of monitoring and maintenance
procedures.

The LGMP includes a perimeter methane monitoring system consisting of 33 permanent
monitoring probes outside the Landfill footprint and inside the Facility Boundary to detect
any landfill gas migration.
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200,

201.

202.

203.

204.

205,

206.

207.

208.

209.

210.

211,

212,

213.

214,

The probes are designed to monitor soil strata above the lowest current or planned elevation
of waste within 1,000 feet of the probe.

The monitoring probes will be no more than 600 feet apart and will be closer together (300
feet apart) on the northern side of the Facility given the nearby residences there.

The probes are air and water tight and will not be affected by surface water.

Placement of some of the probes within the 100-year floodplain, in order to keep proper
spacing, was appropriate.

The LGMP includes provisions for three continuous methane monitors to be located in the

" gatehouse, the maintenance building, and the transfer station.

The methane monitors will provide audible alarms if methane concentrations exceed 1.25%
methane by volume,

There are no underground utility lines or easements that enter or exit the Facility boundary.
The LGMP includes procedures and standards for methane monitoring,

Soil conditions, hydrogeologic and hydraulic conditions surrounding the Facility, the
location of Facility structures and property boundaries, and the provisions of 30 TAC

§ 330.371 were considered in determining the type and frequency of methane monitoring,.

The LGMP describes the actions that the Facility must take if methane levels are detected
in excess of the prescribed limits.

The LGMP includes a back-up plan to be used if any installed monitoring probes or
continuous monitoring devices become unusable or inoperative,

The LGMP provides for including applicable documentation, including monitoring records
for landfill gas monitoring probes, in the site operating record.

Mr, Parker’s consideration of the soil and hydrogeological conditions at the Site as
described in the Geology Report in developing the LGMP was reasonable,

Mr. Parker evaluated the hydraulic conditions surrounding the Facility in determining the
type and frequency of landfill gas monitoring, although they did not impact the design of
the LGMP.

The possibility of any landfill gas contamination of intermittent streams on the Site is
slight. -
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Endangered or Threatened Species

215.

216.

217.

218.

219.

220.

221.

The Application contains an evaluation of endangered or threatened species for the Hunter
Tract.

130EP contacted the United States Fish and Wildlife Service and the Texas Parks and
Wildlife Department for locations and specific data relating to endangered and threatened
species. '

Five threatened or endangered species have the potential to occur within the Hunter Tract:
the wood stork, the golden orb, the Texas pimpleback, the Texas horned lizard, and the

timber rattlesnake.

The wood stork, the golden orb, the Texas pimpleback, the Texas horned lizard, and the

“timber rattlesnake are not federally-listed threatened or endangered species, and no critical

habitat has been-designated for those species.

- Portions of the study area that may provide suitable habitat for the state-listed wood stotk,

golden orb, and Texas pimpleback are limited to the aquatic habitat in the Site 21 Reservoir.
This potential aquatic habitat is away from the area that would be impacted by development
of the Facility. Therefore, destruction or adverse modification of those potential habitats
is not expected to occur,

The Site Operating Plan in the Application includes a species protection plan that provides
criteria for the protection of endangered or threatened species that have the potential to

occur within the Hunter Tract.

The Facility and its operation will not result in the destruction or adverse modification of
the critical habitat of endangered or threatened species, or cause or contribute to the taking
of any endangered or threatened species.

Wetlands

222.

223,

224,

The Application includes a wetlands determination under applicable federal, state, and
local 1aws and identifies wetlands located within the Facility Boundary.

The USACE issued a June 20, 2014 letter approving 130EP’s wetlands jurisdictional
determination and authorizing construction of the roadway crossings of streams associated
with the access road for the Facility pursuant to Nationwide Permit No. 14.

The federal definition of “wetlands” in 33 C.F.R. § 328.3(c)(4) is “those areas that are
inundated or saturated by surface or groundwater at a frequency and duration sufficient to
support, and that under normal circumstances do support, a prevalence of vegetation
typically adapted for life in saturated soil conditions. Wetlands generally include swamps,
marshes, bogs, and similar areas.”
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225.

226.

227.

228.

229,

230.

231.

232.

233.

234,

235.

236.

237.

238.

The applicable state definition of “wetland” is nearly identical to the federal definition, but
the state definition does not include man-made wetlands of less than one acre.

The state definition of “wetland” does not conflict with the federal definition in a municipal
solid waste permitting situation.

There are 20 areas, totaling 1.46 acres in size, of wetlands located within the Facility
Boundary. '

There are 12 areas, totaling 0.68 acres in size, of non-jurisdictional wetlands located within
the Landfill footprint, each of which is a man-made wetland of less than one acre.

There are no wetlands located within the Landfill footprint that meet the state’s definition
of wetland.

The Landfill will not be located in wetlands that meet the state’s definition of wetland.

No municipal solid waste storage or processing facilities at the Facility will be located in
wetlands.

There is no requirement applicable to the Facility under Clean Water Act § 404 or state
wetlands laws to rebut the presumption that a practicable alternative to the Landfill is
available that does not involve wetlands.

The construction and operation of the Landfill will not cause or contribute to violations of
any applicable state water quality standard.

The construction and operation of the Landfill will not violate any applicable toxic effluent
standard or prohibition under the Clean Water Act § 307.

The construction and operation of the Landfill will not jeopardize the continued existence
of endangered or threatened species or result in the destruction or adverse modification of
a critical habitat.

The construction and operation of the Landfill will not violate any requirement under the
Marine Protection, Research, and Sanctuaries Act of 1972 for the protection of a marine
sanctuary,

The Landfill will not cause or contribute to a significant degradation of wetlands as
wetlands are defined under either federal or state law.

The Application demonstrates the integrity of the Landfill and its ability to protect
ecological resources,
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Surface Water and Drainage

239.

240,

241,

242.

243.

244,

245,

246.

247.

248.

249,

250.

251,

252.

The Application includes a map showing wells, springs, and surface water bodies within
one mile of the Site.

The Site is located in the San Marcos River drainage basin.

An unnamed tributary to Dry Creek traverses the Hunter Tract in a northwest to southeast
direction.

Dry Creek traverses the Hunter Tract in a northeast to southwest direction.

The Site 21 Dam located on Dry Creek approximately 3,000 feet south of the Site is
operated and maintained by the District to impound water in the Site 21 Reservoir.

An unnamed tributary to Dry Creek enters the Site 21 Reservoir south of the Site,

Dry Creek exits the Site 21 Reservoir to the south and enters Plum Creek approximately
six miles south of the Site. Plum Creek flows generally in a northwest to southeast
direction, and enters the San Marcos River approximately 23 miles downstream from the
Site.

Surface topography of the Site area generally slopes to the south toward Dry Creek or its
unnamed tributaries and ultimately to the Site 21 Reservoir.

Large portions of the Hunter Tract are within the 100-year floodplain.

Surface water from the Landfill footprint area flows to the south into the Site 21 Reservoir,
either via the unnamed tributary or Dry Creek.

The Application includes a facility surface water drainage report with facility surface water
drainage design information, narrative discussion, drawings, and calculations,

The surface water drainage design report includes analyses of the existing conditions, post-
development conditions, and design of the surface water management system including
final cover drainage facilities, drainage swales, downchutes, perimeter drainage channels,
detention and sedimentation ponds, and outlet structures, and also includes an erosion and
sediment control plan for all phases of Facility development,

The surface water drainage design report includes drawings showing the off-site and
on-site drainage areas, in both the existing (prior to Facility development) and
post-developed (after Facility development) conditions.

The surface water drainage design report includes calculations and designs of surface water

collection; drainage, and detention facilities to manage the water volume resulting from a
24-hour, 25-year storm event.
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253.

254.

255,

256.

257.

258.

259.

260,

261,

262.

263.

264.

265,

266.

267.

All uncontaminated surface water from the Landfill footprint area will be routed through
the Facility detention and sedimentation ponds before entering Dry Creek or its tributary.

Surface water entering the Facility Boundary from the north will be conveyed around the
Landfill footprint and will exit the Facility Boundary on the south.

The Facility runon control system will prevent flow onto the active portion of the Landfill
and treatment areas during the peak discharge from at least a 25-year rainfall event.

The Facility runoff management system from the active portion of the Landfill is designed
to collect and control at least the water volume resulting from a 25-year, 24-hour storm.

The surface water drainage design will manage runon and runoff during the peak discharge
from the 25-year, 24-hour storm event to minimize surface water running onto, into, and
off of waste processing and storage areas and prevent the off-site discharge of waste and
feedstock material, including processed or stored materials.

The surface water drainage design report includes a description of the methods and
calculations used to estimate peak flow rates and runoff volumes: USACE HEC-HMS
computer program, the Rational Method, the Universal Soil Loss Equation, and TxDOT’s
Hydraulic Design Manual, October 2011,

The modeling inputs regarding shallow concentrated flow lengths and Manning’s
Roughness coefficients were reasonable and appropriate.

The surface water drainage design report includes drainage analyses, including 25-year
peak discharge, volume, and velocity, for both existing and post-developed conditions.

The surface water drainage design report includes a comparison of existing and
post-developed conditions regarding peak discharge, volume, and velocity,

The post-development stormwater discharge points are consistent with the existing site
configuration,

Development of the Facility will not adversely alter peak flow rates, velocities, or runoff
volumes at the Permit Boundary or downstream of the Permit Boundary.

Existing drainage patterns will not be adversely altered by development of the Facility.

The top surfaces and external embankment siopes of the Landfill are designed to minimize
erosion and soil loss during all phases of landfill operation, closure, and post-closure care,

Estimated peak velocities for top surfaces and external embankment slopes will be less
than the permissible non-erodible velocities under similar conditions.

Potential soil loss will not exceed the permissible soil loss for comparable soil-slope
lengths and soil-cover conditions.
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The surface water protection and erosion control practices will provide long-term, low

268.
maintenance geotechnical stability to the final cover.

269, The Facility has been designed to keep contaminated surface water (water that may have
come into contact with waste) separated from uncontaminated stormwater runoff,
Contaminated water will not be discharged to the surface water management system to be
constructed at the Site.

270. Because all contaminated water will be managed in a controlled manner, groundwater will
be protected.

271. Surface or groundwater that has become contaminated by contact with the working face of
the Landfill or with leachate will be properly handled, stored, treated, and disposed of.

272, The design and operation of the Facility—including the Landfill, waste processing and
storage facilities, and the surface water management system—will prevent the discharge of
solid waste, pollutants, dredged or fill material, and nonpoint source pollution.

Floodplains

273. The Application includes the portion of the relevant Federal Emergency Management
Agency (FEMA) floodplain map (Map Number 48055C1025E; effective date:
June 19, 2012) that encompasses the Site and surrounding area,

274. The FEMA Flood Insurance Rate Map (FIRM) in the Application shows (as Zone A) the
100-year floodplain in the area of the Site.

275.  130EP added the Facility Boundary, the Hunter Tract, the proposed Landfill footprint, and
the limits of landfill grading to the FEMA FIRM in the Application.

276. The FEMA FIRM in the Application shows that the 100-year floodplain extends onto
portions of the Site, but the Landfill footprint is outside the 100-year floodplain.

277, The Application includes a detailed flood study of the Site and surrounding area.

278. The methods employed in the detailed flood study, including the use of USACE HEC-HMS
and HEC-RAS computer programs (used in the hydrologic and hydraulic analyses,
respectively), are reasonable and appropriate.

279. The detailed flood study determined the 100-year floodplain water surface elevations and
the extent of the 100-year floodplain at the Site and in the area around it for existing and
post-developed conditions.

280. The detailed flood study shows that the Landfill footprint will be outside the 100-year

floodplain.
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281.

282,

283,

284.

285.

286.
287,

288.

289.

The detailed flood study shows that waste processing and/or storage units at the Facility
will not be located in a 100-year floodplain.

A “high-hazard” dam is one where a dam failure would cause catastrophic damage and loss
of life downstream of the dam. The term does not reflect the condition of the dam or its
structural integrity.

The Site 21 Dam is a high-hazard dam and would be downstream of the Landfill if the
Facility is constructed.

The Site 21 Dam does not currently meet the dam safety criteria for high-hazard dams to
prevent breaching of the spillway and embankment.

To bring the Site 21 Dam up to the design criteria for a high-hazard dam, the Natural
Resources Conservation Service (NRCS) proposed a rehabilitation plan for the dam. One
rehabilitation alternative would entail the installation of a new principal spillway with a
crest elevation of 500 feet and a 42-inch diameter conduit at the Site 21 Dam. The current
auxiliary spillway would be replaced with a 300-foot-wide, roller-compacted, concrete
spillway, and the dam crest would be raised approximately 3.9 feet. This alternative as
proposed by NRCS would not increase the floodplain on the Hunter Tract.

Waste disposal operations at the Facility will not be located in a 100-year floodway.
The Landfill will not be located in a 100-year floodplain.

Waste processing and/or storage units at the Facility will not be located in a 100-year
floodplain,

The proposed municipal solid waste management units at the Facility will not be located -
in a 100-year floodplain.

Land-Use Compatibility

290.

291.

292.

293.

294.

The Application includes a map showing the Facility Boundary and actual uses within the
Site and within one mile, including the location of residences, commercial establishments,
ponds and lakes, and roads serving the Facility.

The Application includes maps showing the locations of drainage, pipeline, and utility
easements within the Site.

130EP updated the land-use map as of September 2015.

Within one mile of the Site, 4,083 acres (93.1%) are open and agricultural use land, which
is the predominant land use within one mile.

Within one mile of the Site, 65 acres (1.5%) are comprised of stock tanks and the
Site 21 Reservoir.
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296.
297.
298.
299.
300.
301,
302.

303.

304.

305.
306.

307.

308.

309.

Within one mile of the Site, 234 acres (5.3%) are used as single-family residences. There
are 143 residences located within one mile of the Site.

The nearest residence is approximately 185 feet west of the Facility Boundary and
approximately 345 feet west of the Landfill footprint.

Within one mile of the Site, five acres (0.1%) are used for commercial/industrial purposes,
and five commercial establishments are located within one mile of the Site.

The nearest business establishment is approximately 4,000 feet southwest of the Site and
more than 6,500 feet from the Landfill footprint.

There are no schools, day-care centers, churches, hospitals, cemeteries, recreational areas,
or sites having exceptional aesthetic quality within one mile of the Site.

Within one mile of the Site, there are five archaeological sites and three historic sites, There
are no historically significant sites or archaeologically significant sites within one mile of
the Site.

There are no water wells within 500 feet of the Site.

There are three dry hole oil/gas wells within 500 feet of the Site, one of which is located
within the Permit Boundary but approximately 1,800 feet from the Landfill footprint.

Within five miles of the Site, population growth from 2000 to 2010 was less than 5%,
except to the south, where northern Lockhart lost population, based on United States census
data.

Within one mile of the Site, the number of residences has increased from 126 residences
to 143 residences from 2013 to 2015, based on a review of aerial photography and field
inventories.

The presence of SH 130 is the primary factor influencing growth trends in the area of the
Site.

Growth trends will continue from the north into the area within a five-mile radius of the
Site.

The area within one mile of the Site is sparsely populated,

The Facility will have access to a major transportation network without the need to use
local roads or impact local properties.

The growth rate in the vicinity of the Site is relatively low compared to the very high
growth rate of the Metropolitan Statistical Area in which the Facility is located.
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310.

311.

312,

313.

314.

315.

316.

317.

318.

319.

320.

The Facility will have setbacks and buffer zones that exceed TCEQ standards.

Visibility of the Facility from off-site will be limited by existing topography,
naturally-occurring tree lines and the vegetated landscaping plan for the Facility that
includes a screening berm.

The Site 21 Reservoir is the predominant current land use on the Hunter Tract.

The District is responsible for the operation of the Site 21 Dam to ensure that it functions
as intended. The District’s easement on the Hunter Tract allows the District to fulfill its
duties.

The purpose of the Site 21 Reservoir and Dam is to retard flood flows for the protection of
downstream life and property.

The final design of any future rehabilitation of the Site 21 Dam to bring it into compliance
with high-hazard dam safety criteria will consider the then-existing upstream land uses,
including the Facility if it exists.

On December 9, 2013, the Caldwell County Commissioners Court adopted the Caldwell
County Solid Waste Disposal Ordinance (Disposal Ordinance). The Disposal Ordinance
authorizes the disposal of solid waste in one location on property owned by the County and
prohibits the disposal of solid waste in all other portions of Caldwell County.

The County adopted its Disposal Ordinance three months after 130EP filed its Application
on September 4, 2013. '

The Disposal Ordinance regulates land-use activities in the vicinity of the proposed
Landfill.

Evidence in the record does not indicate where the Disposal Ordinance allows solid waste
to be disposed of within the County, relative to the location of the Facility.

Considering all relevant factors, the Facility will not adversely impact human health and
the environment and will be compatible with surrounding land uses.

Local Regulations/Approvals

321

322.

323.

The Capital Area Council of Governments (CAPCOG) and the TCEQ have adopted a
regional solid waste management plan (Regional Plan) that covers 10 counties in central
Texas, including Caldwell County.

The Application includes documentation that Parts I and II of the Application were
submitted for review to CAPCOG for compliance with the Regional Plan.

CAPCOG conducted a conformance review of the Application and determined that it is in
conformance with the CAPCOG Regional Plan.
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324. The Application and the Facility are in conformance with the Regional Plan.

325.  When the County adopted the Disposal Ordinance, the Application for the 130EP Landfill
permit was pending at the TCEQ.

326. When the County adopted the Disposal Ordinance, the County sought to prohibit the
processing or disposal of municipal or industrial solid waste in an area of the County for
which an application for a permit or other authorization under Texas Health and Safety
Code ch. 361 had been filed with and was pending before the TCEQ.

327. The County’s Disposal Ordinance does not prevent the TCEQ from granting the
Application and issuing the permit.

328. Portions of the access road will cross the 100-year floodplain.

329. 130EP has not obtained the required floodplain development permit from the County and
did not submit the floodplain development permit with its Application.

330. The Draft Permit contains special provisions to address this deficiency. The use of special
provisions in the permit matter is a common practice at the TCEQ to address similar types
of deficiencies involving approvals from other governmental entities,

Site Operating Plan

331. PartIV of the Application is the Site Operating Plan for the Facility.

332. The Site Operating Plan for the Facility includes provisions for site management and
operating personnel. '

333. The Site Operating Plan includes a description of functions and qualifications for each
category of key and supervisory personnel.

334, The Site Operating Plan includes a description of the equipment to be used at the Facility
and provisions for back-up equipment.

335. The Site Operating Plan includes a description of general instructions for operating
personnel to follow,

336. The Site Operating Plan identifies the applicable training requirements that will be
followed.

337. The Site Operating Plan includes procedures for the detection and prevention of the

disposal of prohibited wastes at the Facility, including: procedures to control the receipt of
prohibited waste; records of all inspections of incoming waste; training for appropriate
personnel regarding recognition of prohibited waste; and notification to the ED of any
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338.

339.

340.

341,

342,

343,

344.

345.

346.

347,

348.

349.

incident of disposal of regulated hazardous waste or polychlorinated biphenyls at the
Landfill and provisions for remediating such incident,

The Site Operating Plan describes the personnel {fraining programs for the Facility,
including a description of all minimum fraining requirements based on subject matter.

The Site Operating Plan includes provisions related to training employees, including
training for record keeping, license requirements, detection, prevention of disposal of
prohibited waste, fire protection and response, site inspection, site safety, site access, and
maintenance.

The Site Operating Plan includes the minimum number, size, type, and function, of the
equipment to be utilized at the Facility based on the estimated waste acceptance rate.

The Site Operating Plan indicates that backup equipment will be provided from contractors
or local rental companies in the event of a breakdown or maintenance to avoid interruption
of waste services.

The Site Operating Plan provides procedures, including a screening program, for the
detection and prevention of the disposal of prohibited wastes.

The Site Operating Plan’s detection and prevention program includes training for Site
personnel to know in detail what the prohibited wastes are, how to perform a random
inspection, how to control site access, and what procedures are required in the event of
identification of prohibited wastes.

The Site Operating Plan provides adequate controls for screening of prohibited wastes.

The Site Operating Plan contains general and specific instructions for site operations and
site safety.

The Site Operating Plan contains calculations demonstrating the adequacy of the earthen
material and showing that the type and amount of equipment listed in the Site Operating
Plan will be able to transport the volume of earth required to cover the active working face
with a minimum six-inch soil layer from the earthen material stockpile within one hour of
detecting a fire.

There will be sufficient soil available at the Site to ensure that waste is covered with a six-
inch layer of earthen material within an hour of fire detection.

The Site Operating Plan contains a fire protection plan that identifies the fire protection
standards to be used at the Facility and how personnel are trained.

The Site Operating Plan contains adequate provisions for control of access, including an
inspection and maintenance schedule, notification to the TCEQ’s regional office of a
breach, provisions for temporary and permanent repairs, and notification to the TCEQ’s
regional office of completion of a permanent access control breach repair.
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350.

351.

352.

353,

354.

355.

356.

357.

358.

359.

360,

The Site Operating Plan identifies the maximum size of the area at the Facility for
unloading solid waste, which is 0.5 acres with a maximum width of approximately 200 feet,
and the number and types of unloading areas at the Facility.

The Site Operating Plan explains the general methods and frequencies for disease vector
control, which include minimizing the size of the active working face; placing daily,
intermediate, and final cover; adhering to the ponded water plan; the use of other approved
methods when needed; following the detailed procedures described in the Site Operating
Plan; and applying pesticides should daily operations not control vectors.

The Site Operating Plan specifies the all-weather surface entrance, access, and internal
roads; speed bumps along the main access roads between the fill areas and the gatechouse;
weekly grading; the truck wheel wash station; and daily removal and pickup as methods
for minimizing the tracking of mud and associated debris onto public roads.

The Site Operating Plan specifies that grading equipment will be used weekly to control
mud and to minimize depressions, ruts, and potholes.

The Site Operating Plan specifies that incoming waste will be spread in layers and
thoroughly compacted by repeated passes of a landfill compactor weighing in excess of
40,000 pounds,

The Site Operating Plan describes the daily cover that will be used at least once every
24 hours at the Facility as a means to control disease vectors, fire, odor, windblown litter
and scavenging.

The Site Operating Plan describes how intermediate cover of soils and/or vegetative
growth, or other suitable erosion control mechanisms, will be used at the Facility for all
areas that will receive additional waste but may be inactive for more than 180 days.

The Site Operating Plan explains that alternative daily cover may be used only after the
same has been proposed to and authorized by the TCEQ.

The Site Operating Plan describes the final cover for the Landfill, including an explanation
of the components of the final cover, slope range and drainage control, with reference to
Part III of the  Application, Attachment H - Closure Plan; Attachment D8 - Final Cover
Quality Control Plan,

The Site Operating Plan addresses erosion of cover and explains procedures for repairs in
the event of cover erosion.

The Site Operating Plan contains a ponding prevention plan that identifies techniques to be
used at the Facility to prevent the ponding of water over waste, an inspection schedule to
identify potential ponding sites, corrective actions to remove ponded water, and general
instructions to manage water that has been in contact with waste.
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361.

362,

363.

364.

365.

366.

367.

368.

369.

370.
371.

372.

373.

374.

375.

376.

130EP will not recirculate leachate or landfill gas condensate.

The Site Operating Plan describes operations for storage areas for large items and white
goods within the-waste disposal footprint or near the citizens’ convenience center,

The Site Operating Plan describes operations for a reusable materials staging area.

The Site Operating Plan describes operation of a citizens’ convenience center at the
Facility,

The Site Operating Plan describes how containers located in the citizens’ convenience
center will be managed and provides a description of waste stream processing in the center,

The Site Operating Plan describes how the Facility will manage scrap tires and a
description of scrap tire processing.

The Site Operating Plan describes operations for scrap tires to be accepted from the public
or from community clean-up efforts and stored in containers or trailers prior to shipment
off-site.

The Site Operating Plan describes operations for a wood waste processing area.

The Site Operating Plan describes operations for a leachate and landfill gas condensate
facility.

The Site Operating Plan describes operations for a truck wheel wash station.
The provisions set forth in the Site Operating Plan are sufficiently specific and detailed.

There are no residences within approximately 185 and 345 feet of the proposed Facility
Boundary and landfill footprint, respectively.

Noise from heavy equipment operation and other operations at the Facility could be
incompatible with nearby residents.

The screening and buffer zones at the Facility do not eliminate the potential for noise and
odors to impact nearby residents.

130EP did not show that the operating hours set forth in the Draft Permit are appropriate.
The following operating hours are appropriate for the Facility: 7:00 am, to 7:00 p.m.,

Monday through Friday, and material transport and heavy equipment operation must not
be conducted between 9:00 p.m. and 5:00 a.m.
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Odor

377. The Site Operating Plan in the Application includes an odor management plan that
identifies ponded water, decomposed waste, leachate, contaminated water, and landfill gas
as sources of odors at the Facility.

378. The odor management plan includes general instructions for the control of odors or sources
of odors at the Facility.

379. The odor management plan discusses wastes that require special attention due to potential
odors,

380. The Application contains ventilation and odor control measures for each storage,
separation, processing, and disposal unit.

Water Supply

381. The Site Operating Plan identifies the source of available water under pressure for
fire-fighting purposes at the Facility.

382. The Site Operating Plan indicates that potable water will be provided for all employees and

visitors through the use of bottled water at/near the scale house and/or maintenance
building,

Buffer Zones and Screening

383.

384.

385.

386.

387.

388.

Buffer zones between the Facility Boundary and the Landfill footprint and between the
Facility Boundary and waste storage or processing units will exceed the TCEQ-required
mifimum of 125 feet.

No solid waste unloading, storage, disposal, or processing operations will occur within any
buffer zone or right-of-way that crosses the Site, including the 125-foot buffer zone of the
Landfill.

The buffer zones will provide for safe passage of fire-fighting and other emergency
vehicles,

Buffer zones will be marked with yellow markers {posts extending at least six fect above
the ground surface) placed along each buffer zone boundary at all corners and between
corners at intervals of 300 feet.

The inundation area of the District’s easement for the Site 21 Reservoir extends onto the
Site in the south and southeast but does not extend to any area to be used for waste
unloading, storage, processing, or disposal.

No solid waste unloading, storage, disposal, or processing operations will occur within any
easement, buffer zone, or right-of-way that crosses the Site,
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389, Existing topography and vegetation will provide natural screening of deposited waste.

390. Visual screening of deposited waste will be provided as part of normal waste disposal and
cover placement operations and sequence of development.

391. Final cover will be placed as the Landfill reaches final contours.

392. As the Facility is deveioped the visual effects of the disposal activities will be minimized
through the use of screening provided by fencing, constructed berms, planted vegetatmn,
and natural vegetation located within the buffer zone.

393. Visibility of the Facility will be limited by existing topography, naturally occurring tree
lines, and the vegetated landscaping plan for the Facility (including an effective screening
berm).

394. [Deleted]

Waste Acceptance Plan

395. Solid wastes to be accepted at the Facility include municipal solid waste, special wastes,
and Class 2 and 3 industrial wastes.

396. Limiting parameters for waste to be accepted at the Facility are included in the Application.

397. Waste contributed to the Facility is expected to come from residences and businesses in
Caldwell County and surrounding Texas counties.

398, The Facility will serve an estimated population equivalent of approximately 470,000
persons to 922,000 persons during the life of the Facility.

399. The estimated maximum annual waste acceptance rate for the Facility projected for five
years is as follows: Year 1 - 429,000 tons; Year 2 - 435,778 tons; Year 3 - 442,663 tons;
Year 4 - 449,658 tons; Year 5 - 456,762 tons,

400. The plan adequately identifies the sources and characteristics of wastes 130EP proposes to
receive at the Facility.

401. The estimates of waste acceptance rates at the Facility, which are extremely difficult to
make, are reasonable and justified. :

Permit Duration
402. The projected life of the 130EP Landfill facility is 44 years.

403. It is appropriate for the permit for the 130EP Landfill facility to be issued for the life of the
Facility.
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Closure Plan, Post-Closure Plan, and Financial Assurance

404.

405.

406.

407.

408.

409.

410.

411.

412.

413.

414,

415.
416.

417.

The Application includes a closure plan for the Facility in Part III, Attachment H.

The closure plan includes drawings showing the final constructed contour of the entire
Landfill, including internal drainage and side slopes, accommodation of surface drainage
enfering and departing the completed fill area, and areas subject to flooding due to a
100-year frequency flood.

The estimated largest area requiring final cover during the active life of the Landfill is
approximately 75 acres.

The estimated maximum inventory of waste and operational cover at the Facility during its
life is approximately 33.1 million cubic yards, which is the total volume of the Landfill.

The closure plan specifies the procedures for closure of any portion or all of the Landfill.
The closure plan includes a description of the steps that will be undertaken to close the
Landfill, a schedule for final closure, a description of the final cover system, and the

methods used to install the final cover.

The final cover system will consist of an infiltration layer, a flexible membrane cover, a
drainage layer on side slopes, a cushion layer on top slopes, and an erosion control layer.

The infiltration fayer will be a minimum of 18 inches of compacted soil with a coefficient
of permeability less than or equal to 1 x 10°5 em/sec.

The estimated cost of hiring a third party to close the largest area of the Landfill requiring
final closure at any time during its active life is $10,121,410.

The Application includes, in Part III Attachment I, a post-closure plan addressing the
ongoing monitoring and maintenance activities that will be conducted at the Site for
30 years following closure.

The estimated cost of hiring a third party to conduct post-closure care activities in
accordance with the post-closure plan is $6,794,348.

The Application includes a cost estimate for closure of the Facility.
The Application includes a cost estimate for post-closure care of the Facility.
130EP will submit a copy of the documentation required to demonstrate financial assurance

as specified in 30 TAC ch. 37, subch. R at least 60 days prior to the initial receipt of waste
at the Facility.
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Assessment of Reporting and Transcription Costs

418,

419.

420.

421.

422.

423,

424,

425,

426.

427.

Pursuant to Order No. 1, 130EP arranged for and paid a court reporter to report and
franscribe the hearing on the merits and to deliver the original and one copy of the transcript
to each of the ALJs and two copies to the TCEQ’s Chief Clerk, including electronic copies
on disc in text format,

The cost of reporting, preparing, and delivering the transcripts delivered to the ALJs and
the TCEQ Chief Clerk was $16,725.85.

130EP, the County, Protestants, the ED, and the Office of Public Interest Counsel (OPIC)
all participated in the contested case hearing and benefitted from having a transcript for use

_ in preparing written closing arguments and responses.
1}

130EP, the District, the County, and Protestants were each represented by private attorneys
in connection with the contested case hearing.

130EP, Protestants, the County, and the District have the ability to pay costs.

130EP, Protestants, and the County participated fully in the hearing. Mr. Pesl did not
participate in the hearing,

The District limited its participation to issues related to the Site 21 Reservoir and its
easement and did not cite to the transcript in its post-heating briefing. The District did not
take a position on whether the Commission should grant the permit.

Protestants incurred additional expenses because 130EP breached its duty and destroyed
discoverable materials.

In the contested case hearing, 130EP, the District, the County, and Protestants presented
direct case testimony and exhibits and cross-examined witnesses presented by other parties
to the hearing,.

130EP should pay 50% of the transcript costs, $8,362.93, and the County and Protestants
cach pay 25% of the costs, $4,181.47 each.

II. CONCLUSIONS OF LAW

The Commission has jurisdiction over the disposal of municipal solid waste and the
authority to issue a permit under Texas Health and Safety Code § 361.061.

Notice was provided in accordance with Texas Health and Safety Code §§ 361.0665 and
361.081, Texas Government Code §§ 2001.051 and 2001.052, and 30 TAC §§ 39.405 and
39.501.

SOAH has jurisdictibn to conduct a hearing and to prepare a PFD in contested cases
referred by TCEQ under Texas Government Code § 2003.047.
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10.

11.

12,

13.

i4.

130EP submitted an administratively and technically complete permit application, as
required by Texas Health and Safety Code §§ 361.066 and 361.068, which demonstrated
that it will comply with all relevant aspects of the requirements provided in 30 TAC
§§ 330.57 and 330.63.

The Application was processed and the proceedings described in this Order were conducted
in accordance with applicable law, specifically Texas Health and Safety Code ch. 361,
subch. C; Texas Government Code ch. 2001; 1 TAC ch. 155; and 30 TAC ch, 80.

130EP has the burden of proof on the issues regarding the sufficiency of the Application
and compliance with the necessary statutory and regulatory requirements, 30 TAC
§ 80.17(a).

130EP’s Application had the following deficiencies:
a. [Deleted]

b. 130EP did not obtain approval from the ED of its boring plan for the subsurface
investigation of the Site prior to initiating work, as required by 30 TAC § 330.63(4).

C. 130EP did not obtain a floodplain development permit from the County, as requu'cd
by 30 TAC § 330.63(c)(2)(D)(ii).

130EP did not meet its burden to prove that its requested operatmg hours beyond those
specified in 30 TAC § 330.135 are appropriate,

Other than the deficiencies in the Application and the failure to prove that expanded
operating hours would be appropriate, 130EP met its burden on all other issues.

The Facility will not adversely affect the health, welfare, or physical property of the people
or the environment if constructed and operated in accordance with Texas Health and Safety
Code ch. 361, 30 TAC ch. 330, and the permit issued by this Order.

The Draft Permit No. MSW-2383, as prepared by the ED and as amended by this Order,
includes all matters required by law.

The approval of the Application and issuance of Permit No. MSW-2383 will not violate
the policies of the State of Texas, as set forth in Texas Health and Safety Code
§ 361.002(a), to safeguard the health, welfare, and physical property of the people of Texas,
and to protect the environment by controlling the management of solid waste,

The Application complied with 30 TAC §§ 281.5 and 330.59.

The Application includes sufficient information and demonstrates compliance with the
TCEQ’s requirements regarding property rights in 30 TAC § 330.67.
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15.

16.

17.

18.

19.

20.

21,

22.

23.

24,

25,

26.

27.

28.

29.

30.

31

130EP provided the information required under the TCEQ’s rules to demonstrate evidence
of competency under 30 TAC § 330.59(f).

130EP’s compliance history ranking was properly classified as “unclassified” under
30 TAC ch. 60.

130EP met the requirements of 30 TAC § 330.61(h).

The Facility will be compatible with surrounding land uses.

130EP met the requirements of 30 TAC § 330.61(i) regarding transportation and traffic.
The roads used to access the Facility will be available and adequate. 30 TAC § 330.61(i).
[Deleted]

130EP is not proposing to locate a new municipal solid waste landfill or lateral expansion
within five miles of an airport serving turbojet or piston-type aircraft, as confirmed in
correspondence with the Federal Aviation Administration and in compliance with 30 TAC

§§ 330.61(1)(5) and 330,545,

Other than 130EP’s failure to obtain ED-approval of its boring plan, the Geology Report
in the Application meets the requirements in 30 TAC § 330.63(e).

The Application complies with the hydrogeology requirements in 30 TAC § 330.63(e).

The Application complies with the groundwater protection requirements in 30 TAC
§§ 330.63(f)(4) and 330.403 through 330.407.

The groundwater sampling and analysis plan meets the requirements in 30 TAC
§8 330.63(f) and 330.403 through 330.407.

130EP’s proposed -groundwater monitoring system will adequately monitor the
groundwater beneath the Facility and protect human health and the environment in
compliance with 30 TAC §§ 330.63(f)(4) and 330.403 through 330.407.

The Application complies with the general facility design requirements in 30 TAC
§ 330.63(b).

The Application complies with the waste management unit design requirements in 30 TAC
§ 330.63(d).

The Application complies with the soils and liner quality control plan requirements in
30 TAC §§ 330.63(d)(4)(G) and 330,339,

The Application complies with the landfill gas management plan requirements in 30 TAC
§ 330.63(g) and addresses all the requirements in 30 TAC § 330.371.
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32,

33.

34,

35,

36.

37.

38.

39.

40.

41.

42.

43.

44,

The Application complies with the endangered and threatened species requirements in
30 TAC §§ 330.61(n), 330.157, and 330.551.

The Application complies with the applicable federal, state, and local laws regarding
wetlands as required by 30 TAC § 330.61(m).

There is no requirement applicable to the Facility under Clean Water Act § 404 or state
wetlands laws requiring 130EP to achieve or attempt to achieve no net loss of wetlands,

The Application demonstrates that the Facility will comply with the location restrictions in
30 TAC § 330.553,

Develoiament of the Facility wili not adversely alter existing drainage patterns. 130EP has
sufficiently demonstrated its compliance with 30 TAC §§ 330.63(c)(1), 330.303, and
330.305.

The Application complies with the stormwater drainage system requirements of 30 TAC
§§ 330.63, 330.303, and 330.305.

The Application demonstrates how the Facility will comply with the TPDES program
under the federal Clean Water Act § 402, as amended, as required by 30 TAC
§ 330.61(k)(3).

Except for 130EP’s failure to obtain and include the floodplain development permit from
the County in its Application, the Application complies with the floodplain requirements
in 30 TAC §§ 330.61(m), 330.63(c)(2), and 330.547.

Solid waste management activities at the Facility will conform with the applicable regional
solid waste management plan, pursuant to Texas Health and Safety Code § 363.066.

The existence of the County’s Disposal Ordinance does not prevent TCEQ from granting
the Application and issuing the permit pursuant to Texas Health and Safety Code
§§ 363.112(d) and 364.012(f).

Except for the deviation from the TCEQ’s standard operating hours, 130EP has shown that
it will comply with the operational prohibitions and requirements in 30 TAC §§ 330.15 and
330.121 through 330.249,

The methods specified in the Site Operating Plan comply with the municipal solid waste
rules to prevent the creation of any nuisance, as defined by 30 TAC § 330.3(95).

130EP has provided sufficiently detailed information regarding the operational methods to
be utilized at the Facility when using daily cover and its preventative effect on vectors,
fires, odors, windblown waste and litter, and scavenging, as required by 30 TAC
§ 330.165(a).
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45,

46.

47.

48,

49,

50.

51,

52.

53.

54,

55.

56.

57.

58,

The methods specified in the Site Operating Plan for the control of windblown waste and
litter comply with 30 TAC §§ 330,127 and 330.139.

The waste acceptance hours in 30 TAC § 330.135 are appropriate for the Facility.

130EP’s odor management plan contains sufficient details regarding the sources of odors
and general procedures for odor control and meets the requirements of 30 TAC § 330.149.

The Application includes adequate information regarding 130EP’s proposed water supply
in compliance with 30 TAC §§ 330.221(a) and 330.249,

The Site Operating Plan in Part IV of the Application is designed to make the Facility
protective of human health, welfare, property, and the environment. Tex. Health & Safety
Code ch. 361. '

The Application demonstrates that the Facility will comply with the buffer zone and
screening requirements in 30 TAC §§ 330.141 and 330.543.

Part I of the Application meets the requirements of 30 TAC §§ 281.5, 305.45, 330.57(c)(1),
and 330.59.

Part II of the Application complies with the applicable rules in 30 TAC §§ 305.45, 330.61,
330.57(c)(2), and 330.543 through 330.563.

Except as set out in Conclusion of Law No. 7 regarding the lack of ED approval of the
boring plan and the omission of a floodplain development permit, Part III of the
Application complies with the applicable rules in 30 TAC §§ 330.63, 330.171, 330.303
through 330.307, 330.331, 330.333, 330.371, 330.401 through 330.421, 330.457 through
330.465, and 330,503 through 330.507.

Except for the deviation from the TCEQ’s standard operating hours, Part IV of the
Application, the Site Operating Plan, meets the requirements of 30 TAC §§ 330.57(c)(4),
330.65, and 330.121 through 330.249.

130EP has demonstrated compliance with the location restrictions set forth in 30 TAC
§8§ 330.543 through 330.563.

130EP has submitted information regarding closure and post-closure that demonstrates
compliance with the requirements of 30 TAC §§ 330.63(h), (i), (j); 330.457 through
330.465; and 330.503 through 330.507.

Pursuant to the authority of, and in accordance with, applicable laws and regulations, the
requested permit should be issued for the life of the Facility. 30 TAC § 330.71.

No transcript costs may be assessed against the ED or OPIC because the TCEQ’s rules
prohibit the assessment of any cost to a statutory party who is precluded by law from

appealing any ruling, decision, or other act of the Commission. 30 TAC § 80.23(d)(2).
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39,

60.

Factors to be considered in assessing transcript costs include: the party who requested the
transcript; the financial ability of the party to pay the costs; the extent to which the party
participated in the hearing; the relative benefits to the various parties of having a transcript;
the budgetary constraints of a state or federal administrative agency participating in the
proceeding; and any other factor which is relevant to a just and reasonable assessment of
the costs. 30 TAC § 80.23(d)(1).

Considering the factors in 30 TAC § 80.23(d)(1), a reasonable assessment of hearing
transcript costs against parties to the contested case proceeding is: 50% of the cost to
130EP, 25% of the cost to Protestants, and 25% of the cost to the County.

III. EXPLANATION OF CHANGES

The Commission incorporated some of the corrections to the Proposed Order
recommended by the Executive Director and the Applicant in their Exceptions dated March
10,2017 and March 13, 2017, respectively. By letter dated May 10, 2017, the ALJs agreed
that some of the recommended corrections suggested by the ED and the Applicant should
be incorporated into the Proposed Order. Therefore, the Commission adopted those
corrections agreed to by the ALJs to Finding of Fact Nos. 8, 20, 56, 153, and 227; and
Conclusion of Law Nos. 53 and 56.

The Commission determined that the ALJs misapplied the Commission’s rules in
concluding that it was a deficiency in the Application not to include the District’s easement
on the land ownership map and accompanying landowners list. The Commission
concluded that it was not a deficiency because, based on the plain language used in 30 TAC
§§ 281.5(6) and 330.59(c)(3), the rules do not require an easement to be included on the
land ownership map or landowners list. This decision is consistent with the Applicant’s
arguments in ifs exceptions as to this issue. Accordingly, the Commission deleted
Conclusion of Law No. 7.a, deleted the phrase “Except for the failure to include
information regarding the District’s ownership of an easement on the Hunter Tract” from
Conclusion of Law No. 13, and deleted the phrase “Except as set out in Conclusion of Law
No. 7 regarding 130EP’s omission of the District’s easement” from Conclusion of Law
No. 51. The Commission also amended two citations in Conclusion of Law No. 51 in order
to reference the correct rule chapter: (1) changed 30 TAC § 305.57(c)(1) to 30 TAC
§ 330.57(c)(1); and (2) changed 30 TAC § 305.59 to 30 TAC § 330.59.

The Commission also determined that the Permit Boundary should not be expanded to
include the entire length of the access road and the screening berms. The Commission
concluded that the plain language of the TCEQ rules and the evidence in the record do not
require or support the expansion of the Permit Boundary. In regards to access roads, the
TCEQ rules specifically contemplate that portions of an access road may be outside of the
permit boundary. For example, as argued by the Applicant and the ED in their exceptions
to the PFD, 30 TAC § 330.153 requires that “all-weather roads must be provided from the
facility to access public roads....” That langudge envisions that at least a portion of the
road may be outside of the permit boundary. In regards to screening berms, the
Commission concluded that there are no rules which require a screening berm to be located
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within a permit boundary. Texas Water Code § 7.002 gives the Commission the authority
to enforce provisions of the Texas Water Code, Texas Health and Safety Code, and any
rules adopted under those provisions. Texas Water Code § 7.002 also authorizes the
Commission to compel compliance with the rules, orders, permits, and other decisions of
the Commission, That statutory authority is not limited to the confines of a permit
boundary. See also, Texas Health and Safety Code § 361.032. Accordingly, to effectuate
the Commission’s decision to deny the ALJs’ recommendation to expand the Permit
Boundary, and consistent with the Applicant’s and the ED’s Exceptions, the Commission
deleted Finding of Fact Nos. 69, 70, and 394; Conclusion of Law No. 21; and Ordering
Provision No. 1.a.

Consistent with the Applicant’s Exceptions, the Commission removed the phrase “is a
zoning ordinance that” from Finding of Fact No. 318 and reworded Finding of Fact No. 372
to more accurately state the distance of the nearest resident, as evidenced in the record.

The Commission corrected the following typographical errors in the order: In Finding of
Fact No. 23, the Commission deleted the “m” included in the suffix of Mr, Snyder’s name,
Finding of Fact No. 92 was amended to add the word “Report” between the words
“Geology” and “shows.” The citation to 30 TAC § 305.61 in Conclusion of Law No, 52
was deleted because it is not applicable to the issuance of this landfill permit.

Additionally, the caption and first paragraph of the order was amended in order to spell out
the name of the Applicant as represented in the Application, resulting in a change from
“130EP, L.L.C.” to “130 Environmental Park, LLC.” The Office of General Counsel
makes this change to the ALJs’ Proposed Order consistent with the Commission’s
Resolution in Docket No. 2009-0059-RES dated February 2, 2009, which gives the General
Counsel “authority to make clerical and clarification changes to Orders and documents
adopted by the Commission, to effectuate the clear intent of the Commission’s action

“taken.”

The Commission must either adopt or modify the Executive Director’s Response to
Comments upon permit issuance pursuant to 30 TAC §§ 50.117 and 80.126. In this matter,
the Commission determined that is was appropriate to adopt the Executive Director’s
Response to Comments and thus, has added new Ordering Provision No. 4 reflecting that
adoption. The remaining Ordering Provisions were renumbered.

NOW, THEREFORE, BE IT ORDERED BY THE TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY THAT:

L.

130EP’s Application is granted and the Municipal Solid Waste Landfill Type I permit is
hereby issued to 130EP, as set out in the attached Draft Permit with the following
modifications:

a. [Deleted]

b. Waste acceptance hours may be any time between the hours of 7:00 am. to
7:00 p.m., Monday through Friday, and transportation of materials and heavy
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equipment operation must not be conducted between the hours of 9:00 p.m. to 5:00
a.m., unless otherwise approved. Operating hours for other activities do not require
specific approval.

The County and Protestants must each pay $4,181.47 of the transcription costs.
130EP must pay $8,362.93 of the transcription costs.

The Executive Director’s Response to Comments is hereby adopted pursuant to 30 TAC
§§ 50.117 and 80.126.

The effective date of this Order is the date the Order is final,

All other motions, requests for entry of specific findings of fact or conclusions of law, and
any other requests for general or specific relief not expressly granted herem are hereby
denied for want of merit.

If any provision, sentence, clause, or phrase of this Order is for any reason held to be
invalid, the invalidity of any portion shall not affect the validity of the remaining portions
of the Order.

The Chief Clerk of the Texas Commission on Environmental Quality shall forward a'copy
of this Order to the parties.

TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY

e LS S

Bryan W. Shaw, Ph.D7, P.E., Chairman
For the €ommission

9-\d- 1%

Date Signed
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Lesh G. Ginn
Chief Administrative Law Fudge

February 17,2017

Tucker Royall, General Counsel

Texas Commussion on Eirvironmental Cuahty
P.G. Box 13087

Angtin Texas 78711-3087

Re:  SOAH Docket No. 582-15-2082; TCEQ Docket Ko, 2015-G069-MSW; In
Re: Application of 130 Envirenmenial Park, 1.L.C. for Proposed Permit No.
2383

Dear Mr. Ravyall:

The above-referenced matier will he considered by the Texas Coramission on Environmental
GQuality on a date and fime to be determined by the Chief Clerl’s Office in Rooms 2018 of
Bailding 1, 121 18 N, Inlersiate 33, Austin, Texas.

Enclosed are copies of the Proposal for Decision and Order that have heen recommended 1o the
Commission for approval.  Any party may file exceptions or briefs by filing the documents with
the Chief Clerk of the Texas Commission on Eaviropmental Quality no later than March 9, 2017.
Any replies {0 cxeeplions or briefs must be filed in the same manner no later than Marcch 20,
2017,

This matter has been designated TOEQ Docket No, 2015-0069-MSW, 50 AH Docket No. 582-
15-2082. All documents io be filed must clearly reference these assigned dockel numbers. All
exceptions. briefs and replies along with cerlification of service to the above partics shall be filed
with the Chicf Clerk of the TCEQ clectronienlly at hitp/swwwildpcey. texas, soviopic/ ek iling/ or
by filing an original and seven copies will the Chief Clork of the TCEQ. Tathwe to provide
copies may be grounds for withholding consideration of the pleadings.

Sincertly, Sincevcly,

C/I
Casey AT Beli
Adminismatve Law fudge/Mudiator

i Jo (uabivaugh -

Administrative Taw Judgs

Enclosutes
o Mailing List
300, 15 Sireat, Suile 504, Ausiin, Texas 787017 2.0 Box 13025, Ausin, Texas 787113025
5124754003 (hfam) 522 2733445 (Diacketing 512475 4904 {iTa)
www, soah texes ooy
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ADMINISTRATIVE HEARINGS

APPLICATION OF § BEFORE THE STATE OFFICE
130 ENVIRONMENTAL PARK, LL.C.  §
FOR PROPOSED § OF
PERMIT NO. 2383 §
§

- PROPOSAL FOR DECISION

130 Environmentsl Park, [.1.C. (130EP) applied to the Texas Commission on
Environmental Quality (TCEQ or Commission) for a municipal solid waste (MSW) permit to
canstruct and operate the 130 Envirommentai Park Landfill (Factlity or Site). The Facility would
include a new Type I MSW landfill (Landfill} to be located on a tract of land, referred to as the
Hunter Tract, in Caldwell County, Texas, more than two miles north of Lockhart, Texaz, The
TCEQ dircetly referred 130EP’s application {Application) W the State Otfice of Administrative
Hearings {SOAH), without a deadline, lor a contested case hearing and the issuvance of a

proposal for decision (PFD}.

The Execwive Director (ED) supports issuance of the permit, with several paries
opposed. Specificaily, the following partics participated in the heating and are opposed to the
Application:  Caldwell County (County); the Oftice of Public Interest Counsel (OPIC); and
several individuals, TIFA, L.P. {TIFA), and Environmental Protection in the Interest of Caldwell
County {EPICC) (collectively., Protestants). The Plum Creek Conservation District (District)
also participated in the hearing but did not take a posiiion on whether the Commission should
issue the requested permit. The District has an easement on the Hunter Tract and operates the
“Site 21 Reservoir,” an impoundment necessary to protect human life fiom flooding downstream

ol (he reservoir.

As set out in more detail in this P¥D, 130EP's Application does not comply with a
number of requirements in the TCEQ’s rules. Specifizally, the Application contains the

following deficiencies:
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1. The Application failed to list the InstricC’s cascment on the Hunter Tract, as
required by 30 Texas Administative Code (TAC) §§ 287.5(6) and 330.39.

2. 130EP did not obtain approval from the ED of its boring plan for the subsurface
investigation of the Site prior to initiating work, as reguired by 30 TAC
§ 330163(4).

3. 130EP did no: obtain a floodplain development permit from the County, as

required by 30 TAC § 330.63(c)}2XD)(11).

The Administrative Taw Judges (AT.Js) leava it 10 the Conrmission’s discretion whether
to deny the Application based on these deficiencies. However, the parties thoroughly litigated

the issues raised by the deficiencies in (he contesied case hearing,

In addition, the ALJs have concerns regarding the compafibility of the Landfilk with the
Site 21 Reservoir on the Hunter Tract, As will be discussed exiensively in this PFD, the
Commission must determine whether situating an MSW Landfill in very near proximity to the
100-vear floodplain, immedtately upstream of a flood control structure needed to protect human

life, is a compatible land vac,

Nevertheless, the AL have examined all the {ssues argued by the parties and conclude
that, but for the noted deficiencies with the Application, 130EP has met the TCE(’s
requirements for ssuance of a Type I MSW [and(il] pesmit. 1f the Commission finds that the
noted deficiencies do not warrant denial of the Application, the ALJs recommend ihat the

Comnussion issue the Drafl Permil with the lollowing changes:

The Penmit Boundary should include the entire length of the access road from the
entrance al US 183 to the entrance of the Facility at the Permit Boundary.

rJ

The Permit Boundary should include the entire scereening berm.

1.2

. 130EP’s operating hours should have the standard hours as set out m 30 TAC
: 330,135,

b
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1. JURISDICTION, NOTICE, AND PROCEDURAL HISTORY

No one contesied the Commission’s jurisdiction to act on the Application or SOAHs
jurisdiction fo convene a hearing and prepare a PFD. 1 addition, no one contested the adequacy
of notice regarding the Application or the hearing. Therefore. the ALJs will address these issues

only in the findings of fact and conclusions of faw in the Proposed Order attached to this PFD.

130ED filed Parts 1 and 1l of the Application on Scptember 4, 2013,' which the ED
declared administracively complete on September 27, 2014.% 130EP filed Parts 111 and 1V of the
Application on February 18, 2014, and the ED declared those parts administratively complete on
February 28, 2014 The ED determined that the Application was technicalfy complete on
Cctober 28, 2014, and prepared a dratt permit (Draft Permit), technical summary, and a

compliance history report,’

On March 26, 2015, SOAH ALIJIs Casey A. Bell and Sharen Cloninger held a pretiminary
hearing in Lockhart, Texas. The ALJs admitted the County, the Distriet, OPIC, and the ED as
partics. The ALJs also admitied and subsequently aligned the following protestants: EPICC,
TIFA, lames Abshier. Claudia and Rebert Brown, Ann and Trovee Collier. Byron Friedrich, the
King Famnily Trust, Brenda Martin, Frank Sughrue, Bill and Pam Young, and foe Ceallej-'.6

Ben Pes! was also admitted as a party, bul he did not participate in the contested case bearing,

The parties conducted discovery during 2015 and 2016, As a result of a discovery
dispufe regarding 130EP’s alleged spoliation, or destruction, of discoverable materials,
Proiestants sought leave to enter the Site (0 conduct geophiysical probes of 130EP's piezometers;

drtll up to 15 borings on the sile; perform in-situ testing of the soils at the Site, including iests of

FED-SO-t a9,

* ED-SO-1 a: 9,

T ED-SO-ta 9.

T ED-SC-1ar [1-12.

3 ED-8O-1 & 14; ED-80-8 a1 50-59, 62-73.

S On Ocober 29,2015, the ALJs unaiigned TIFA from the other Protestants. See Order No. 7 (Oet. 29. 2015).
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hydraulic conductivity: and collect samnples to be tested at a tab. The ALIJs allowed these parties
to conduct discovery on the Hunter Tract, which they did during Fabruary and March 2016, In
addition. 130EP conducted additional investigations st the Site, including soil borings and
laboratory testing of collected soil samples.” 130ED subsequently submitted the additional

information to the ED as its May 2016 supplement to the Application.”

On July 26, 2016, Protestants filed a motion {o strike certain portions of 130EP’s prefiled
testimony.  The basis of Protestants’ motion was 13012P's alleged spoliation of discoverable
material regarding its geologic interpretation and characterization of the subsurface at the Site.
On Aungust 3, 2016, 130LP responded to Protestants’ motion and disagreed with their assertions.
However, an affidavit cenfinmed that 130EP had destroyed boring samples and field logs

.. ) ‘ . Q
pursuant to 1s consuliant’s retention policy and need [or storage space.”

On August 11, 2016, the ALJs issued Order Ne. 26 and found that 130EP had a duty o
reasonably preserve discoverable material. 130EP breached i dusy because it knew or should
have lnown that there was a substantial chance that a contested case hearing on the Applicatian
would take place, and that documents i ils possession or control would be material and relevant
to the hearing. By destroying the field logs and soil samples, 130EP precluded Protestants from

conducting tull discovery.

However, the ALIs overruled Protestants” motion to strike and admitted 130EP’s prefiled
evidence.’® The ALJs determined that striking 1305 s prefiled testimony was not appropriate
because any remedy must be propertionate to the prejudice suffered by Protestants due to the

destruction of the discoverable material. The ALJs concluded that because Protestants were

7 I30EP-7.

* I30EP-7,

" 130EP Aug, 3, 2018 Response to Motion, At A (Affidavir of John Michael Soyder, P.G.). On page three of his
atfidavit, Mr. Snyder stated, “Pursuant (o {Biggs & Mothews Environmental, nc.'s) standard instruction: to
Stetan Stamonlis, he did not retain copies of the field lozs and, pursnant to BVIE's standard documant refeniion
policies, neitker did BME. The soil samples from the [130 EP] site (hat Mr. Adams and 1 faspected in our office
were then placed i a secure storage unit, then disposed ol as storage space was necded for other projects on which
BME was working.”

' Order No. 26 (Aug. 11, 2016).
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allowed to conduct an investigation at the Site. outside of the discovery period. in response 1o
their prior spoliation assertions, no other action was necessary to remedy the prejudice caused by

the destruction of possible evidence.

On August 13-26, 2016, ALJs Bell and Kerrie Jo Qualtrough convened the evidentiary
hearing at SOAH in Austin, Texas. The parties filed closing arguments on October 24, 2016,

and responses to those closing arguments on November 28, 2016,

After the initial review of the parties’ post-hearing briets, the ALls determined that
Protestanis’ responses to closing arguments made new atguments regarding the sufficiency of the
Applicaton that were not included in their initial closing arguments, even though Protesiants
presented evidence on those issues in their direct case. Therefore, the other parties had not had
opportunity to espond to those new arguments, and the ALJs allowed the parties to submit reply
briefs for a full discussion of the technical issues."!  Accordingly, the parties submitted reply

briefs on December 22, 2016, and the evidentiary record closed on that date.

After the conclusion of the evidentiary hearing, 130CP and Protestants filed various
motions Lo admit additional evidence and strike portions of closing argnments. The ALJs make

the following rulings on those motions:

1, 130LP™s Octaber 24, 2016 Motion to Admit fnto Evidence Invoices for Reporting
and Transcription Costs ~ Granted in Order No. 29 (Nov. 2, 2016), admiiting
1301.P-60.

2. Protestants” November 28, 2016 Motion Lo Re-open the Record for Admission of
Athdavit of Patfon Spencer King  Granted in Order No. 31 (Dec. 7, 2016),
admitiing Protestants Ex. 46.

3. I30EP's December 13, 2016 Motion 10 Admit Atfidavit of David Green —
Granted in Order No. 32 {Dee. 15, 2016), admitting 13GEP-61.

4. rolestants’ December 22, 2016 Motfion o Re-Open the Record fo Admit

Protestants’ Lxhibits P-47 & P-48 ~ Denied on the asis that the exhibils are not
relevant,

U Order Nas. 31 (Dee. 7, 20463, 32 (Dec. 15, 2016).
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Ly

Protestants’ December 22, 2016 Motion to Strike Portions [of 130EP’s] Response
to Closing Arguments ~ Granted in its enfirety because (he referenced portions
of 130FEP s response go bevond the evidentiary recorl.

Il. BACKGROUND FACTS

On SBeptember 4, 2013, 130LP filed the Applicaion seexing authorization for the Type [
Landfill for disposal of MSW, special waste, and Class 2 and Class 3 industrial wastes, 2 Special
waste Inciudes regulated asbestos-containing materials, nen-regulated asbestos-containing

2 The Facility would include the Landfill with a waste

materials, and empty containers.
managemant unit boundary (Landfil) footprint) of approximately 202 acres, a large item storage
area, a reusable maternals slaging area. a citizens” convenience center, a used/scrap tire storage

area, a wood waste precessing area, a leachate storage facility, and a truck wheel wash, '

On Seplember 4, 2013, 130EP also applied to the TCEQ [or a registralior authorizing a
Type V MSW transfer station at the Stte. On February 5, 2015, ihe TCEQ issued Regisiration
No. 40269 to 130EP for the transler station with a facility boundary consisting of the same

. - - oy R - e 5
520 acres as the permit boundary (Permit Boundary or Facility Boundary) for the l*am]lly'.]'

The Facility’s Permit Boundary would encompass approximately 520 acres out of the
1,229-acre Hunter Tract.'® The Hunter Tract is currently owned by Cathy Moore Hunter'” and is
loceted in northern Caldwell County on the northeast comer of State Highway 130 (SH 130)'8

and Fam to Market (FM) 1185, more than two miles nerth of Lockhart.”®

P 130EP Welch-1 at4,

= OI30EP-2a 27

¥ I30EP-1 a1 43-44.

¥ 130LP-8: 130EP Welch-1 at 4-5.

¥ OI30EP- a4z,

P30EP-1 ;0 27,42,

' At this location, US Highway 183 {US 183} runs along the 8H 130 frontage road. 1300P-1 a1 43, 46.
" O130EP a6, 58,
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The Hunter Tract is subject to an easement owned by the District for use of the
Site 21 Reservoir, This reservoir was created in 962 with the construction of the Site 21 Dam,
originally designed as a low-hazard dam needed to protect downstream agricultural arcas from
flooding.™ Since then, development downstream of the Huntet Tract has increased, causing the

Sitc 21 Dam 10 be reclassified as & high-hazard dam necessary for the protection of human life.
1. 1SSUES
A, Sufficiency of Property Rights

The TCEQ requires thal Part T of an applicaion contain the information prescribed by
30 TAC §§281.5 and 33059 Section 281.5(6) provides that an MSW application must
inctude “a lis{ of adjacent and potentially affected landowners and their addresses along with a
map locating the property owned by these persons.™  The MSW rules also state that an

application must include additional property owner information that includes:

{1y the legal description of the facility,

(A)  the legal description of the property and the county, book. and
page number or other generally accepted identifving reference of
the current ownership record;

(By  for property that is platted. the county, book, and page number or
other generally accepted identifving reference of the final plat
record lhat Includes the acreage encompassed in the application
and a copy of the hna plat. in addition fo a wnilen legal
deseription:

(C)  aboundary metes and bounds description of the facility signed and
sealad by a registered professional jand survevor; and

(D) drawings of the boundary metes and bounds deseription; and

(2}  a property owner affidavit signed by the owner that includes the
Following:

B

* The PED refers o the fload-retarding struciure for the Site 21 Reservoir as the “Site 21 Dam.”
230 Texas Adminisirative Code (TAC) § 330.59(a) 1}
* 30 TAC § 281.5(6).

i
T
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(A)  acknowledgment that the State of Texas may hold the property
owner of record either jointly or severally responsible for the
operation, maintenance, and closure and post-closure care of the
facility;

(By for facilities where waste will remain afier closure,
acknowledgment that the owner has a responsibility to file with the
county deed records an affidavit te the public advising that the land
will be used for a solid waste facilivy prior 1o the time that the
Tacility actually begins operatmg as a municipal solid wasie
JandGil facility. and t file a final recording upon completion of
disposal operations and closure ol the landfiil units in accordance
with § 330.19 of this title (relating to Deed Recordation); and

(C)  acknowiedgment that the facility owner or operator and the State
of Texas shall have access to the property during the active life and
post-closure care period, if required, after closure for the purpose
of irspection and mainienance.™ '

¥

In addition, Section 330.67 of 30 TAC chapter 330 inchides the following requirements

regarding property rights:

(a) [t is the responsibility of an owner or operator to posgess or acquire a

sufficient fnterest in or right 1o the use of the surface estate of the property
for which a permit is issued, including the access route. The granting of a
permil does neither convey any properly rights or interest in either real or
personal property; nor does it authorize any injury o private property,
invasion of personal vights, or impatment of pravious contract rights: nor
any infringement of federal, stale, or local laws or regulations outside the
scope of the authority under which a permif is issued.

b) The owner or operator shall retain the right of entry (o (ke facility until the
end of the post-closure care period for inspection and maintenance of the
factlity.

(¢) Executive director approval or a permit will be required If any on-site
operations subsequent to closure of a landfill facility involve disturbing
‘he cover or liner of the landfill.

(d) [t is also the responsibility of an owner or operator to obtain any permits
or approvals that may be required by local agencies such as for building
construction, discharge of uncumtaminated waters lifo ditches uader

T

30 TAC § 3130.30¢d).
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control of a drainage district, discharge of effluent into a local sanitary
24
sewer system, ctc.”

I 1I30EP

130EP asserts éhat the Applicarion contains all the necessary information required by
Section 330.53%(d). The cwrreni owner of the Site is Cathy Moore Huter, & natural person™
130EP and Ms. Hunter entered tnio an agreement for the purchase of the Hunter Tract, including
ihe Site.*® Prior to the development of the Facility, 130EP agreed 1o purchase the Hunier Tract

from Ms. Hunter, and 130EP will then own and operate the Facility

As noted by [30EP, the Apphication ineludes an affidavit executed by Ms. Funier

acknowlodging:

(1) the State of Texas may hold the property owner of record either jointly ar
severally responsible for the operation, maintenance, and closure and post-closwre
care of the Facility,

(2) the owner of the Site has a responsibility to (ile in the deed records of
Caldwel]l County an affidavit 1o the publiz advising that the Site will be nsed for a
solid waste facility prior to the time that the Facility actually beging operating a3 a
municipal solid wasle landfll facility, and to file a (nal recording upon
completion of disposal operations and closure ol the landfill units: and

(3) the Facility owner or operator and the State of Texas shall have access 1o the Site
during the active lite and post-closure care Qeﬁnd after closure of the Facility {or
the purposes of inspection and maintenance

The Application also includes a metes and bounds description of the Permil Boundary and a

- - - . . . L 4]
drawing ot that description, signed and sealed by a registered professional land surveyor.™

¥ 30 TAC §330.67.

¥ 130EP-1 at 49,

* 130EP-1 ar 26-32, 42; 130EP-18; 130EP-19,
" I30EP-1 at 49,

F30ER-T at 2632,

¥ I30EP-1 at 70-72,
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[30EP states that the identifving reference of the current ownership record for the Site ig
Volume 333, Page 637 in the Official Public Records of Real Property of Caldwell County,

Texas. ?

2. The County

The County argues that 130EP has failed to comply with 30 TAC § 330.67 regarding
propertv rights. A review of the evidence shows that portions of the access road, although on the
Hunter Tract, will be outside of the Permit Boundary. For this reason, the County maintains that
130EP has not complicd with Section 330.67(a). In addition, according 1o the County, 130EP
has not shown compliznce with the requirement in Section 330,57(b) that it will “retain the right
of entry to the .facility unlil the end of the post-closure care period for inspection and

mainterance of the facility.”
3 The District

‘The District is the owner of and uscs an easement on the Hunter Tract for the purpose of
operating the Stte 21 Reservoir and Site 21 Dam, a structure used (o retard flood flows to protect
downstream life and property (rom flooding. However, the Application did not identify the

District as the owner of the “SCS8” reservoir.”’

Nor did the Application show that the Districet’s
casement is about 327 acres of land out of a larger tract consisting of approximately
1,245.71 acres, according to the District. [n addition, the Application failed to reference the
Plum Creek Small Watershed Protection Work Plan Agreement {Work Plan) that covers the area
1 be used for the Land{ill. The District contends that its casement 1s the dominant estate, and
therefore the surface owner cannot interfere with the District’s use of that property right.
Furthermore, according to the District, “the easement language has to be interpreted to assure

that none of the obligations in the Work Plan, including the operation and maintenance of the

W O)30EP-1 af F0-72.

OLI0EP-L a1 66, The terms “SCST stands for the Soil Conservation Service.
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darn at Site 21 and the related impoundment. are adversely affected by the actions of landowners

. . 32
outside of the easement aren.”
4. Protestants

Protestants assert that 130EP did not comply with 30 TAC § 330.67 for a number of
reasons. Part of the access road from US 183 1o the Site is not incluced within the Permit
Boundary. Protestants arcue that an ownet or operator must acquire a sufficient right to use the
access route to a proposed facility and retain that right to the end of the post-closure period.™
Becanse 130ET did not include the access road in its Application. 130LP has failed to
demaonstrate compiiance with the TCEQ’s rules. Protestants also argue that 130%EP failed to

agsess the effect of 1ts operations on the District’s property rights.™

5. OPIC

OFIC concludes that 130EP has mel the necessary requirements for the sulficiency of the
property rights except for the length of the access road not included within the Permit Boundary.,
In order for the TCE(} to have clearer enforcement authority over the accesg road, OPIC

recommends that the Permit Boundary be medifiad to include the entirety of the aceess road,
6. The ED}
The EI asserts that 130EP submitted the information required by 30 TAC § 330.59(d).

The ED did not discuss the Application’s fatlure to identify the District's easernent as required

by Section 281.5(6) or the property rights requirements 1 Section 330,67,

* District Closing ai 4.
Y30 TAC §330.67¢a)

Protestants Closing at 93.
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T The ALJs' Analysis

The ALJs conclude that 130 provided sufficient information to comply with 30 TAC
§ 330.59(d).” However, Section 330.5%(a) requires compliance with 30 TAC § 281.5 as well,
and that rule provides that an application must include “a list of adjacent and potentially affected
landowners and their addresses along with a map locating the property owned by these
versons . .. ."" By failing to recognize the Districi’s ownership of the easement on the Hunter
Tract in ils landowners list.®” 130FP failed to meet this requirement, However, the Application
diccussed the easement and the Site 2| Reser\ioirf“g and the District conceded if had actual notice

of the Apphcation and participated fuily in the hearing.

The District and Protestants express concern that 130EP has failed 1o protect the
Distriet’s casement and ifs corresponding property rights arising from that easement.”® The
TCEQ's rule at 30 TAC § 350.141(a) provides that “[n]o solid waste unloading, storage,
disposal, or processing operations shatl oceur within any easement, buffer zone, or vight-of-way
that crosses the site.™ To that end, 130EP has net propased to conduct any activities at the

Facility within the District’s casement.™ 1n additon, 30 TAC § 330.67(a) makes clear that;

The granting of a permit does neither convey any property tishis or inferest in
cither real or personal properly; nor does it auvthorize any iujury o private
property, invasion of personal rights, or impairment of previous cantract rights;
nov any infringement of federal, state, or local laws or regulations outside the
scope of the authority under which a permit is issued.

As demonstrated by 130LP, the Application meets the objective requirements in the rules, and
the ALJs cannot conclude that operation of the Facility as set out in the Application will impair

or injure the Distriet’s property rights in its casement,

5 130LP-{ a: 20, 26-32, 69-72, 131,

* 30 TAC §281.5(6).

T I30ER-1 ar 66,

FL301EP-1 a4l 48,

* Distriet Closing at 13; Protesiams Closing ar 93,
 District B 1 137 1308P-T at 131; 1308P-6 at 38.
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In addition, the ALJs conciude that 130ET has met the necessary requirements in 30 TAC
§8 330.67(a) and (b) regarding the access road. As I130EP argues, the requiremenis in
Section 330.67(a} arc 1 the form of performance standards as opposed to application
requirements. Nevertheless, 130EP has shown that it has acquired the necessary property rights
in the Hunter Tract, including the Iand over which the access road will run. Accordingly. the
ALJs conclude that 130EP has shown that the Application met the property rights requirements
m 30 TAC §§ 330.39 and 330.67. However, the ALJs will discuss whether the access road
should be included within the Permit Boundary in the section on Transportation and Traffic in

this PFD.
B. Legal Authority, Evidence of Competency, and Compliance History

The applicable rules required 130EP to provide verification of its legal status, typically in
the form of a one-page certificate issued by the Texas Secretary of Siate (SOS). Further, 130EP
was required to list in the Application all persons having over a 20% ownership interest in the

proposed facility.*

Concerning evidence of competency, the rules call for the Application to include: (8} a
list of all Texas sohid waste sites operated by 130EP in the fast 10 years: (b) a list of all solid
waste sites in which it bhas a direct financial interest; (¢) the names ol the principals and
supervisors of itg arganization and their previous affiliations with other organizations engaged in
solid waste activities: {¢) landfilling and earthmoving experience and other pertinent experience
or licenses possessed by key personnel; and {e) the nuinber and size of each type of equipment

for facility operation.*

Finally, the TCEQ utilizes compliance history when making decisions regarding the

T

issuance of an MSW landfili permit. There are numerous elements of compiiance history,

' 30 TAC § 330.59¢¢).
30 TAC § 330.3%(1.
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including enforcement orders, court judgments. criminal conviciions. consent decrees, notices of

violations, and participation in pollution reduction ]31*ntrg|'nrm';,'13

1. 130LDP

The Apphcation incluces a Certificate of Fact from the Texas SOS indicating that 130EP,
a Georgia limited liability corapany, filed an application for registration with the Texas SOS on

i

Aungpust 20, 2013, and that 130EP is in existence.™ 130EP contends that it alone will own and
operate the Facility, and that althcugh Green Group Heldings, L.L.C. {(GGH) is 2 member of

130EP, GGH has no ewnership interest in the Facility based on such membership.®

The Application indicates that 130EP has not ownsd or operated a solid waste site in
Texas in the Jast 10 years and that it has no direct financial interest m any other solid waste site.%
Ernest Kaufimaun, Oscar Allen, and Thad Owings are listed as the principals and supervisors of
130EP’s organization. The Application indicates that in the lagl 20 vears, Mr, KauFmann hag
been an cxecutive and manager with Browning-Ferris Industries (BFI), has led groups of
orofessiouals in developing and permitting MSW landfills, and has been a member of the Solid
Wagte Association of America and the National Sclid Waste Management Associafion,
According to the Application, Mr. Allen has been an engineer and executive in lhe
waste-to-energy business for 15 years and has operaled numerous wasle-to-cnergy facilities with
Covanta, which operation involved overseeing landfills. As for Mr. Owings, the Application
states ibat he has worked in the waste industry for over 20 vears with BFI, Allied Waste
industries, and Republic Services, and has direct experience in landfill construction and
manag,wmenl.” Since  the Appl_icatioll was filed, David Green has taken owver fiom

Mr. Kaufmann as president and manager of 130EP, effective July 26, 2016

30 TAC § 60.1(a), (©).
HO30EP-] 75,

¥ [30TP Response at 6 {citing Ga. Code Ann. 14-11-501(a), Tex. Bus. Org. Code § 161.106(3). 1t is undisputed
that GGH ig the sole member of 130EP,

O130EP-1 @ 24, S0,
¥ F30EP-1 ar 30-31.
¥ 30EP-61 ai ).
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The Application sets forth in a chart the different types of equipment o be dedicated to
the Facility, which includes a compactar. a dozer, a scraper, an excavator. a haul truck, a motor

grader, a farm tractor, a pickup truck, a water truck, a stormwater pump, and a rotary broom.

chart indicates that there may be multiples of some of the equipment dedicated to the Facility in
the event waste disposal reaches 750,001 tons per year.” Coneerning questioning at the hearing
of 130EP’s witness Martha O'Brien regarding a irash compactor, 130EP contends that the
CAT 836 compeclor that the Application represents will be dedicated to operations at the Facility

is a piece of mobile eguipment driven over waste to reduce 11s volume *

I30EP argues that no affirmative showing of demonstrated experienve or competency 1o
operate a landfill is required by the rules. Ortherwise, contends [30EP, new operators with no
prior experience could not obtain an MSW landfill permit, creating a monopoly for existing
owners and operators in the state, Instead, 130EP maintains that it needed only to provide the
information required by the rute, and the TCEQ can then consider such information in evaluating
130EP’s competency. Further, because the parmit sought is for a new facility, 130EP claims that
there is no compliance history for the EID Lo review, and, with suppeort from the ED, that this lack
of history cannot be a basis for denial of the Applicazion. 130EP asserts that the compliance
histories ot GGH, which is not the applicant and will not own or operate the Facility, and
Pintail Landfill, LCLC (Pintail), another enuty in which GGH is a member, are not relevant and

not required by the rules to be considered in determining 130EP’s compliance history.
2. The County

The County notes that [30EP wimess Kerry D, Maroney, who became engineer of record
on the Applicaiion after September 2013 and preparad and supervised preparation of the portion
of the Application dealing with competency, admitted that he did not inquire into the information
provided w¢ him by Mr. Kaufinann regarding the evidence of competency that was included in

the Application. The County further confends that My, Maroney did not know what positton

¥ O130BP-1 w32,
* 130LP Replyat 1.
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Mr, Kaufmann held with [30EP, had no information about Mr. Allen or Mz, Owings and their
affiliation with 130EP, and did not know Mr. Kaufmann's relationship to GGH. According o
the County, the Application contained minimal and broad infonnation regarding 130EP’s
management and personnegl.  Additionally, the Counly asseris thal the Application falled w
identify the positicns at [30EP held by Mr. Allen and Mr, Owings, offered no inlormation
regarding the cdmpliance history of any of the L30FP principals and supervisors, and does not
dentify any assets owned by 130EP. Therefore, argues the County, it is impossibic {o evaluate
130EP*s competency and financial sobvency, and thus the Application fails 10 meel the

requitements of the applicable rules.
3. oric

OPIC rakes the position that the Application does not meet the requirements of 30 TAC
§ 330.59(e) and {) because 130EP did not disclose GGIT's ownership interest in 1308P; GGH's
interest in Pintail, an applicant for another MS'W permit in Texas whose application was returned
by the TCEQ as delicient; or the other GGH subsidiaries that are involved in solid waste
activitics. According lo OPIC, [30EP failed to include this required information, which rendered
the ED unable o accurately determine 130EP"s compeience or compliance hisiory. OPIC
contends that Section 361.089(¢g) of the Texas Health and Safety Code required 130EP to
disclose in the Application GGH's ownership interest because GG owns more than 20% of
130EP. OPIC points out that the ED, during its technical review, asked 130EP in wriling to
identify all ndividuals that own more than 20% of 130EP. However, 130EP did not provide this
informatior, responding only that no other person or entity has over a 20% ownership intercst in
the pronosed Facility. Further, OPIC cites Mr, Kauftmann’s deposition {cstimony that at least
nine waste management companies report to GGH, but none of those entities or the solid waste
sites they manage were included in the Application. Finallv, OPIC asserts that 130EP should
have disclosed Mr. Kaufirany’s affiliations to GGH and the GGH subsidiaries involved in solid

wasle management, pursuant to 30 TAC § 330.59(H)(3).
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4, Protestants

According to Protestants, the mformalion provided in the Application regarding
competency is inaccurate. wreliable. and contains false statements. Protesiants contend that
130EP failed to identify the positions or roles that Mr. Allen and Mr. Owings hold or play with
130EP and note that Mr. Kaufmann testified that neither Mr. Allen nor Mr, Owings is an officer
or employee of 130EP.” Further, Protestants insist that the Application is deficient regardi ng the
informatior: it provides concerning Mr. Kanfmann's affiliation with Piniail and other similar
companics.  Protestants also take issue with Mr. Kaufmann having stepped down recently as
president and manager of 130EP, arguing that such action makes the Application inaccurate and

criticizing 1308R for failing to correct such Inaccuracy.

Protestants maintain that because GGH is the sole member and 100% owner of 1301P,
the Facility 1s a proposed facility of GGH. Additionally, Protestants elaim that Mr, Kaufmann
and Mr. Green’s sparse knowledge and inconsistent testimony regarding officers and
management of 130EP and GGH demonstrate that the corporate formalities between the two
companies are ignored and that they are onc and the same. Based on GGIT's ownership of
130EP, Protestants argue that to comply with 30 TAC § 330.59(c), the Application should have
(a} identified other landfills awned or operated by GGH, or that GGII is involved with, so as to
comply with 30 TAC § 330.39(f): (b) listed GGIH's environimemtal permits, including Pintail's
application for an MSW landfill permit and the regisiration for Pintail’s transfer station, so as to
comply with 30 TAC § 305.45(a)8); and (¢) identificd GGH, as well as two other corporations

identified in franchise tax forms as having more than a 20% interest in GGH.

According to Protestants, 130LP [ailed to deronstrate that ifs principals or supervisors
have landfill operation and carthmoving experience as required by the rule. They further
maintain that the Application includes ineccuraie and unreliable information regarding the
equipment for operating the Factlity. and that such information fails to show that the equipment
is sufficient for the velume of wasie projected.  Protesranis point to the descripiion in the

Appiication’s site operating plan (SOP) of a landfill zompactor for compacting waste in the

' L30EP-1 2t 50; Protestants Ex. 11 at 5, 9.
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Landfil! and contend that an objection lodged by 130EP’s counsel at the hearing during which he
stated “there’s no trash compactor proposed for this facility” is a judicial admission against

130EDR, rendermg the Application untruthful or inaccurate.
5. The ED

The ED found that the information provided in the Application was sufficient to meet the
requiretments of 30 TAC § 330.5%1). As to compliance history, the ED explains that the TCEQ
develops and reviews compliance history reports pursuani to 30 TAC § 60.1. The compliance
history incorporates data from the applicant derived from scores associated with enforcement
events. The compliance report includes enforcement information retated 1o Lhe applicant, both
specific to the factlity a1 issue and other facilities owned or operated by the applicant, However,
the ED does not use compliance information from other states in preparing a compliance history
for a facility. The ED states that there is no compliance history to consider for the Facility given
that it is pew. However, this lack of history is not a basis for denying the Application, according

to the ED.
0. The ALJS” Analysis

Based on the gencral and fimited information required, the Application meets the
requirements of the rules regarding lepal authority, 30 TAC § 330.5%¢), and evidence of

competency, 30 TAC § 330.59(f).

Although 130EP did not respond to the EI3's request in a notice of deficiency (NOTD) for
identification of persons with greater than 20% ownership interests in 130EP, such failure to
respond 1s not the issue to be decided here. Rather. the issue is whether the Application meets
the requirements of the rules.”> The rule regarding legal authority, 30 TAC § 330.39(e), requires
identification of persons having over a 20% cwnership in the Facility, not in 130EP. The
Application is clear that 130EDP is the sole owner of the Facility, and there is no evidence to the

contrary, GGH's membership in and ownership of 130EP does not give GGH any legal

" See 30 TAD $ 33.210(b).
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ownership interest in the Facility,” so 150EP was not required by 30 TAC § 330.59(&) 1o list

GGH, or any other subsidiary of GGH, as an owner of the Facitity.

Further, contrary to OPIC’s argument, Scetion 361.089(g) of the Texas Health and Safery
Code did nol require [30EP 10 disclosc GG in the Application. Instead, Section 361.089%g)
defines the terms “permit holder” and “applicant” for purposes of Section 361.089, which
pertains, in patt, to reasons the TCEQ can deny an original or renewal permit. Such reasons
inctude unsatisfactory compliance history, false oy misleading staternents made in the
application, or indebtedness to the state. In making these determinations, the TCEQ may
consider the compliance hstory, statements, and indebtedness of an applicant or permit holder’s
members, officers, or majority stock owners if' the partner or member owns 20% of the permit
holder or applicant and at Jeast 20% of another business that operates a solid waste management
facility, This statute does not require any disclesures by an applicant such as 130EDP; it simply

provides the TCEQ with certain authority regarding permit denials.

Contrary to Protestants’ and the County’s position, 30 TAC § 330.59¢f) does not compel
¢ demaonstration of competency by 130LF in the Application.  Instead, i siwply cells for
information regarding other solid waste sites 130RP has owned or operated or in which the
owner or operator has a direct financial interest; the names of the principals and supervisors of
130EP’s orpanization with previous affiliations with other organizations engaged in selid waste
activities: landfilling and earthmoving experience; other pertinent experience or licenses
possessed by key personnel; and the aumber and size of equipment for facility operation, There
is no language m the tule stating the Application must contain information that proves 130EP is

competent 1o construct and operate the Facilily.

Moreover, 30 TAC § 330.39(f) does not reguire 130EP to have owned or operaied any
other sohd waste sites, or that its curvent prineipals and supervisors have certain experience with
solid waste activities, or any particular type or amount of equipment to run the Faciliiy.
Although the rule does Jnstruct the FF) 16 require a licensed solid waste facility supervisor be

cmployed before commencing facility aperations. it does not require the Application to show that

3 See Tex. Bus. Org Code § 1011060
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such an aperator is employed by 130EP befors a permit is issued. 130EP represents in the
Application that it will employ a licensed solid waste facility supervisor prior to commencement
of operations.™ Although Protestants contend that the TCEQ should not give weight to this
“oromise,” the Drafl Permit and, il issued, the final permit for the Facility, wansform ihis
representation into a permit condition that must be fellowed, at the risk of enforcement action for

a permit viclation.™

The rule regarding evidence of competency afso does not obligate T30EP to disclose its
ownership by GGH, GGH's ownership of other related companies that also operate in the MSW
industry, or the other solid waste sites owned and operated by GGH's subsidiarics. The
subsections of 30 TAC § 330.5Kf) requiring lists of other solid wusie sites apply explicitly and
solely to those owned or operated by the owner and operator (in Texas) and those in which the
owner and opcrator have a direct financial interest (anywhere clsc). There is no evidence that
anyone other than 130EP owns or will own the Facility or part of the Facility, or that anyone
other than [30EP will be responsible for operating the Facility. Therefore, based on the
definitions of owner and operator set forth in the MSW rules, 130EP is the owner and operator.™
There s no evidence that 130CP has « direct financial interest in any other solid waste site, and
the evidence is clear that [30FP does not and has noi owned or operated any other solid waste
site in Texas. 130EP did not need to list any of the solid waste sites associated with GGH or jts

subsidiaries to meet the requirements of 30 TAC § 330.55(1).

Although the Application does not specifically state that My, Kaufmann is the president
and manager of GGILL or an officer in several of the GGH subsidiaries involved in solid waste
management. it does stale generally that he has heen involved in MSW landfill permitting and
developing, and specifically mentions his time as an execulive and manager with BFL
Seciion 330.539{N)(4) of 3¢ TAC chapter 330 is unclear as {o the detail required concerning
“previous affiliations with other organizations engaged in solid waste activities.” 130EP could

certainly have been more forthecoming by clearly identifving the companies with which

*O130EP-1 at 51,
¥ ED-SO-8 2t 45,
30 TAC § 3530310 D-(102)

w
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Mr. Kaufmann has been asscciated other than BFT. However, the Application mei the basic
requirements ot the rule requiring disclosure of Mr. Kaufmann's previous affiliations with
organizations invelved in sohid waste activitics. Moreover, although additional details regarding
M. Allen’s and Mr. Owing’s role with [30EP could have been provided, they were not

necessary under the rules.

The Application met the requirement in the rule concerming evidence of competency
pertaining to inclusion of the number and size of each type of equipment for operation of the
Facility. 130EP coungel’s comment in objecting to questioning at the hearing in which he stated
that therc is no trash compacior for the Tacility is not a judicial admission that the Application
falsely sets forth the equipment that will be dedicated 1o the Facility. It appears that the question
to which 130EP°s counsel objected was not referring to the same type of compactor listed in the

Application,

Finally, there are no specific rules that require alfirmative action on the part of 130EP
with respect to compliance history. Further, there 1s no requirement thai the ED consider the
compliance history of an applicant’s owners, supervisors, principals, varent companies, or
affiliates.  the Texas Water Code requires the TCEQ to develop slandards for evalvating,
classifving and using compliance history and mandates certain components of such history.”’
The TCEQ is required to use the compliance history in decisions pertaining to issuance or denial
of a permit”® The TCEQ promulgated rules in 30 TAC chapter 60 pursuant to these statutory
directives, and 130FEP provided the information required by that chapier. Nothing further is

required of 130EP,
C. Transportation and Tralfic

TCEQ rules require an owner or operator of a proposed MSW landfill facility to take the

following actions regarding transportation:

* Tex. Water Code §§ 5.753-.754.

% Tex. Water Code § 5.754(2).
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(t) provide data on the availzhility and adequacy of roads that the owner or
operator will use to access the site;

(2)  provide data on the volume of vehicular traffic on access roads within one
mile of the proposed facilityv. both existing and expected, during the
expected life of the propased facility;

(3) project the volume of traffic expected (0 be generated by the facility on the
access roads within one mile of the proposed facility: [and]

(4) submit documentation of coordination of all designs of proposed public
roadway improvements such as furning lanes, storage lanes, eic.,
associated with site enwances with the agency cxercising maintenance
responsibility of the public roadway involved. Tn addition, an oewner or
operator shall submit documentation of coordination with the Texas
Department  of Transportation {IxDOT) for waflic and location
restrictions .. L7

1. 130EF

The Facility is located adjacent to SH (30 and US 183 in Caldwell County, Texas.
I30EP proposes to construct an entrance from the northbound frontage lanes of US 183 and
construct an access road that will cross the Hunter Tract to connect the Facility 10 US 183,
TxDOT is the enfity responsible for the maintenance of US 183, 130EP prepared a Traffic
Impact Analvsis (TIA) and submitted it to TxDOT for a permit authorizing construciion and
connection of the access oad 10 the northbound frentaze road of US 183.% TxDOT approved
the TIA on November 25, 2014.% and in February 2015, [30LEP submitted its appheation to
FxDOT for a driveway permit. On March 16, 2016, TxDOT issucd the permit and authorized
130EP to construct a driveway with a deceleration lane on the northbound frontage road of

US 183, 1,540 feet north of the US 183 intersection with FM | 185,

3D TAC § 3305000

# |30EP Denholm-] at 2: 130EP Parker-1 ar 6-7; 130EP Parker-6,
“120EP Parker-t at 7; 130EP Parker-d.

E 130LP Parker-| at 7; 130EP Parker-3.
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30EP included the TIA submitted (o TxDOT as part of its Applica[i(}n‘f'is and asserts that
it has met the TCEQ’s transpertation rule. John P. Deaholm, 11l, P.E., P.T.O.E..* performed the
TIA and testified at the hearing, Mr, Denholmi stated that as part of TxDOT s review of the
application for the driveway permit, TxDOT would consider issues related o structural integrity
of the public roadways and the entrance road.” According to Mr. Denholm, the deceleration
fane is the only roadway improvement necessary to accommodate the traffic expected to be
acnerated by the Facility.® He also stated that the proposed location of the entrance lo the

access road at US 183 will provide adequate sight distance for exiting vehicles.”

The TIA also addressed the existing and expected voluine of traffic within one mile of

% Vehicles traveling to and frem the Facility will consist of waste

the Facility during its life.
route collection (rucks, waste transfer trucks, small waste load vehicles, recyeling trucks,
miscellancous trucks, and passenger cars. The TIA projected that the number eof vehicles
traveling to and from the Facility on a daily hasis would increase each year from the lime the
Facility hegins operations {Year 1) uatil the time the Landfill reaches its capacity (estimated 10
be Year 44).%% Based on the types of vebicle, the TIA projects that the following number of

. . N o s . . - !
vehicles will ravel 1o and rom the Facility on a daily basis in Year 1 and Year 44: ¢

Type of Vehicle Year | Year 44

Waste route collection trucks 110 216
Waste transfer trucks IR 5 29

Small waste load vehicles 25 T e

Recycling trucks T30 78

130EP-1 at 160-196.

" P T.Q.E stands for Professional Traflic Operations Enginger. [30EP Denholm-2 at 2.
" Troat 291292,

5 LI0EP Denholm-1 at 2; [30FP-1 at 189-190; 130EP Parker-41 130EP Parker-¢.

** 130EP Denholm-1 at 2; |30EP-1 at 191-102.

* 130EP-1 al 168188, 193-194.

* 130EP-1 al 195-196; 130EP-3 at52-34,

130EP-1 at 193-196.
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Type af Vehicle i Yearl Year 44
- Miscellaneous trucks 4 8
Passenger cars 40 79
“Total -

The T1A also projects the total vehieniar iratfic volumes on roads witlin one mile of the

' Accdrding o the TIA, the

proposed Facility during the expected life of the proposed Facility.7
Facility will contribute 3.5% of the total traffic on US 183 in the area of the Site.” Mr. Denhohn
vpined that the existing roadway infrastructure, including northbound US 183, has adequate

capacity o accommodate the traffic generated by the Facility.”
2. The County and Protestants

According to the County and Protestants, 130EDP’s traffic analysis is insufficient for
several reasons,” Protestants contend that 130ED failed to assess the availability and adequacy
of the access road {rom US 183 to the Permit Boundary. Protestants point out that this portion of
the access road will eross private property from the point 1t leaves US {83, the public read, to the
point where it enters the Facility at the Permit Boundary, Therefore, Protestants argue ihat it is
conceivable this access read could be changed or used by future development, in addition to
Landfill traftic. However, Mr. Denholm did not consider the availability or adequacy of this
private road’” even though the TCEQs rales do not limit the required analtysis 10 only public
roadways. According fo Protestants and the County, because the TIA “wholly ignored™ the

T . - . . . . .
access road, ' neither the T1IA nor Mr. Denholm considered the access roud’s structural integrity,

I50FP-1 ar 183-183.
P OI50EP-ta 192,
T 30LP Denbobn-] ot 2.
* The County joined the arguments made by Protestants. County Closing at 6.
©Tr. at 284,

" Protestants Closing at 13,
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design, or projected traffic volumes. Protestants note that this roadway will cross private

property for roughly one mile.”

Protestants further argue that the failure to inciude the entire length of the access road
within the Permit Boundary creates enforcement problems and that the TCEQ’s enfoicement
authority outside ol the Permit Boundary is unclear. In addition, according to Protestants, the
record does not confain information to show that future owners of the property outside of the
Permit Boundary on which the aceess road is located wi'l have an obligation 1o continue to allow

130EP 0 use the road or maintain the roadway.

Protestants also argus that 130EP only considered two infersections in ifs TLA:
{1YFM 1185 and US 183 to the south of the Facility entrance; and (2} Schuelke Road and
US 183 Lo the north. Protestants argue that because a large length of the access road is outside
the Permit Boundary, the road could be connected to FM 1185 to the south or Homannville Trail
to the east and northeast, However, Mr. Denholim did nol consider cither of those two
intersections in his analysis, nor did he consider the intersection of FM 1185 and US 183 in the
event the aceess road was connected to FM 1185 instead of US 183, Additionally, Mr. Denholm
did not consider whether these (wo small roads could adequately handle the traflic volume

senerated by the Facility, as Protestants contend he should have as part of the TIA.

The TIA s also deficient, according to Protestants, because the analysis did not
adequately consider the dangerousness of the I'M 1185 and US 183 intersection, even though all
of the TFacility traffic must move through this intersection. Protestants allege that fatal crashes
have occutred at the intersection, but Mr. Denholm did not consider (hose [atalities o be a

18
relevant concem.

In addition, Mr. Denholm did not adequately consider the location of the northbound
entrance ramyp onto SH {30 in his analysis, according to Protestants. Heavy vehicles coming

from the Facility must come to a stop, tum onio LS 183 from the access road, and cross two

TO30EV-1 A 144,

* Protestants Closing at 1§ (ching Tr. ar 243).
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lanes of traflic to enter northbound 8H 130. Protestants staie that this route will create a
dangerous conflicling traffic paitern between trucks and passenger vehicles, vet Mr. Denhelm

did not consider tlus intersection in his analysis.

For these reasons, Protestants dispute the adequacy of the TIA and the sufficiency of the
Dratt Permit and assert that the evidentiary record supporis demal of the Application. In the
alternative, Protestants recommerd thai the Drafi Permit be amended to include the entirety of

ihe access road within the Permit Boundary,

3 OPricC

OPIC aleo recommends thal the Permit Boundary be expanded 0 include the access
road.”  According to QPIC, doing so would provide the TCEQ with clearer enforcement
authority over the entire access road, as [30FP’s witness Kenneth J, Welch testified.*™® OPIC
therefore recommends that the Draft Permit be moditied to mclode the entire access road [rom

US 183 to the current Permit Boundary,
4, The ED

According to ED witness Steven Odil, P.E., (he Application contains the information
requited by 30 TAC §330.61(1).%" Mr. Denholm testified that US 183 is a suitable road for the
predicted amowmnt of tratfic generated by the Facility and that the location of the entrance on
U8 183 will provide adequate site distance to the soutlh.” The ED notes that when Mr. Deaholm
was questioned regarding the inersection of FM 1183 and US 183, Iie stated that it is generally a

“low to medium volume intersection [and it is] nol heavy enough yet (o warrant traffic signals.™

#OPMIC Closing at 2, 16,
¥ oTe ai 1213,

' P30ED-1 ar 98, 155-196.
I30EP Denhofny-1 at 2.

 Tr ac 283,
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In addition, when evaluaiing MSW permit applications. the ED defers 10 TxDOT for
recornmendations on roadway improvements,* and coordination with TxDOT is required under
30 TAC § 330.6Hi}(4). In this case, {30EP provided the TCEQ with the documentation it
submitted to TxDOT, including the TIA s recommendation to include a 66G-foot deceleration
iane.” The ED poinis out that TxDOT approved the TIA and did not require an acceleration lane

for traffic leaving the Facility and turning northbound onto US 183 5¢

3. The Al.Js® Analvsis

The ALJs conclude that 130LD has met the requirements of 30 TAC § 330.61(D). The
Application inchides daia on the availability and adequacy of the roads, the volume of vehicular
frattic on access roads wilkin one mile of the Facility, the projected volume of traffic expected to
be generated by the Factlity, and documentation of coordination of the design of the proposed
public roadway improvements with TxIDOT.*" Furthermore, there is no evidence in the record

contradicting Mr. Denholm’s opinion or the adequacy of his analysis,

The position taken by the Counly and Protestants (hat the TIA is deficient because
Mr. Denhoim did not consider other intersections, given that the access road could be moved fo
¢ither Homannville Trail or FM 1185, ts unconvineirg, The Drafl Permit provides that the
Application materials are incorporated into the permit.™ and 130FP designated the route of the
access road in its Application.m Therefore, any change m the location of the access road will
require a permit amendment and presumably another demonsiration regarding transportation

o

requirements under 30 TAC § 330.61(1).

¥ ED-S0O-9 at 13-14,

B 130EP-1 at 155-196; 130EP Parker-6 ai 2.

B L30EP Parker-6 at 2.

5O130EP <1 at 135- 1941 {30EP Parker-2: 130EP Parker-4; |30 Parker-5; 1 30EP Parker-6.
™ ED-S0-8 a1 43,

O30LP-1 at 141
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The ALJs also disagree with Protestants that Mr. Dentiolm should have considered the
on-ramp fo SH 130 that northbound vehicles from the Facility will use. 130EP submitied its T1A
o TxDOT, the ageney with responsibility over this public road. TxDOT considered and
approved the TIA and issned a permit for a driveway to access US 183.% Although TxDOT
requited a deceleration lane for traftic turning enic the access read, TxDOT did not require an
acceleration lane for traffic turning onto northbound US 183, The ALJs conclude that 130EP
properly coordinated with TxDOT, the agency with responsibility for the highway, as required

by the applicable rnie.

Howcever, the ALJs do agree with Protestants, OPIC, and the County that the entirc length
ol the access road should be included within the Permit Boundary. Under the heading “Facilities

Auwthorized,” the Draft Permit states:

All waste disposal activities authorized by this permit are 10 be confined to the
Type T landfill which shadl incliede security fencing, a gatehouse, scales, @ paved
entrance road, all-weather access roads, soil stockpiles, landfill gas monitoring
and coliection system, leachate collection system, groundwater monitoring
system, liner system, solid waste disposal area, and other improvements,””

Except for the length of the access road from US 183 to the Faeility entrance gate, all of the
above facilities authorized by the Dralt Permit are within the current Permit Boundary.”™ 130IEP
has not provided a reason to justify this incensistent coverage of the Drafl Permil, other than to
argue that other permits have excluded access roads from permit boundaries.™ However, in this
particular case, the access road is the only authorized facility outside of the Permit Boundary,
even though the Draft Permit requires 130EP to maintain the access road.”  Given that the
access road is on private property and listed as an authorized facility with specified dutics that
130EP must perform in regard to it, the ALJs recomumend expanding the Permit Boundary 1o

include the entire access road within the Permit Boundary, from the entrance on IS 183 to the

* 30FP Parker-4; 130ED Parker-$; 130EP Parker-6.
"' EN-SO 8 at 38 (emphasis added).

" [30EP-1 at 131, 141: 130EP-3 ul 235,

' J30DED Respanse at 17-18,

¥ ED-SO-8 2t 45 (permittee must “retain the vight of entry onta the site uniil the end of the post-closure cara porfod
as required by 30 TAC § 330.67(b).").
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entranee into the Facility.  Furthermore, the TCEQ's enforcement authority for the projected
44-year life of the Facility will be clarified and unqguestionable if the entire length of the access

road thai cresses privaie property is included within the Perinit Boundary.
B. Geslogy and Soils

As part of its Appiication, 130EP was required to submit a geology repart prepared and
signed by a qualified groundwater scientist that contains the information set forth in 30 TAC
§ 330.63(e). Generally, the report must discuss the geology and soils of the Site,”™ Specifically.

the ruie mandates thal 1 30EP provide [o the report, aiong other things:

° a deseriplion of the regional geology m the arca;
. a description of the geologic process active 1n the vicinity of the proposced facility,

including identification of faults and subsidence;
. the results of investigalions of subsurface conditions through soil borings: and

. a description of the geotechnical propertics of the subsurface soil as determined
ihrongh geofechnical testing

As part of identifying faults and subsidence, TCEQ rules require identification of and
data conceming faults pursuant to 30 TAC § 330.535; identification of and data concerning any
seismic impact zones mn accordance with 30 TAC § 330.557; and identification of and data

. . 1 o - R
concerning any unstable areas 1n accordance with 30 TAC § 330.5359. ?

The TCEQ also requires 130EP to perform an investigaiion of the subsurface conditions
at the Site and provide a description of the borings that must be drilled to test the soil and

groundwater,” The applicable rule has specific requirements {or the fogs for the borings, which

30 TAC § 3306100015

™30 TAC § 330.65(e)(1~3). The discussion and analysis of the Geolozy Report's description of the regional

aquifers in the vicinity of the proposed facility reqguired by 30 TAC § 330.63(c)3Y and the zroundwater daia
i VIS - prog 2 “1 i B . 2

required by 30 TAC § 330.63(3), are set forth in Section [ILE. Hydrogeology, below,

30 TAC § 3308 1G)2)-(4).
30 TAC § 330.63¢e)(4).
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should “include a demiled description of materials encountered inchiding any discontinuities
such as fractures, fissures, slickensides, lenses. or seams.” The rule further stateg that “the
boring plan, including locations and depths of all proposed borings, shall be approved by the

Tahid

[ED] prior to initiation of the work.™ There are specific requirements in the rule regarding the
teguired number and depths of the borings and the procedures for drilling the borings, and 130EP
must provide a narrative from the field investigator setting forth interpretations of the subsurface

stratigraphy based on the investigation results.'®

Further, [20EP was required to perform geotechnical festing on the subsurface soil
rmaterials and provide specitic fest resuits and dala, zlonz with 4 discussion and conclusion
regarding the suitability of the soils for their intended uses. 'The rule specities the types of tests

“F Specilically, soil characteristics must be determined

and procedures that must be performed.
via lab testing on (2) al least one sample from each soil layer or stratum that will form the bottom
and side ol the proposed excavation and (b) from those that are less than 30 leet below the lowest

elevation of the proposed excavation."™
1. Summary of Disputed Issues

130EP submitted a Geology Report prepared by Biges & Muthews Environmental, Inc.
(I3ME) with the Application™ The Geology Report was intended by 130EP to meel the
requirements of 30 TAC § 330.63(e). BME conducted the subsurface investigation and
cvalvation at the Site that formed the primary basis for the Geology Report’s findings and

conclusions.

The Geology Report was the scurce ol numcrous and significant dispules between the

parties, ancd primarily between 130EP and Protestants. Protesiants take issue with the report’s

7 30 TAC §330.63(e)(4).

M0 30 TAC § 330.63()4)A-(H).
9130 TAC §330.63()(5).

210 TAC § 330.63(e)(3)A).

" 130EP4.
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factual representations. analyses, and conclusions for many reasons. They contend that because
BMI: discardaed soil samples and field logs, the characterization of the subsur{ace characteristics
at the Site cannot be tested and is therefore unrcliable and insufficient ¢vidence of actual
copditions. According to Protestants, for those same reasons and several others, BME failed to
adhere o professional standards in its investigation, including proper quality control procedures,
and therefore the Geology Report fails to meet the requiremenis of the applicable rules.
Moreever, Profestants maintain that there are inconsistencies and conflicts between the boring
logs provided ag part of the Geology Repoert and testimony from BME principals regarding the
details of the mvestigation, rendering the Geology Report umelinble. Protestants further iake
issue with the methodology used by the consultanls i sampling and iesting the soil fiom the
Site.  They contend that [30EP violated TCEQ rules when BME initialed the subsurface
mvestigation prior to oblaining approval from the ED for the boring plan.  According to
Protestants, 130EP submitied false information in the Geology Report by not following the plans
approved by the ED for the soli borings and knowingly misrepresenting certain information

regarding the subsurface investigation.

13CEP defends BME’s methodology and processes used in the subsurface investigation at
the Site, contending that all required procedures were implemented and thus the resulfing
conclusions are vaid and reliable. According to 130EP, because Protestants were allowed to do
their own ficld work at the Site, they had an opportunity 1o test BMFE s conclusions regarding the
subsurlace characterisiics and were therefore nol prejudiced by the disposal of field logs and seil
samples. Finally, 130EP disputes Protestants’ claims as 1o the accuracy of information provided

to the ED and offers explunations for the perceived misreptesentations.

According to Protestants, sigmificant discrepancies between the results of the original
boring work done by BME in 2013 and subsequent subsurface investigations done by BME and
Protestants in 2016 raise doubts regarding the accuracy of the subsurface characterizations in the
Geology Report.  Prolestants take issue with 130EP’'s description of the regional geoloay,
arguing that it misrepresents the presence of cerfain types of materials indicating the location of
ditferent geologic wnits and an aquilter under the Landill footprint. Also, Protestants’ experts

contend that the subsurface characterization sci forth in the Geology Report is ncomplete and
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maccurate both in its description of the soil materials found and the potential pathways for
mipgration of leachate from the Landfill.  According to Protestants’ experts, and based on both
therr analysis of BME’s subsurface investigations and their own soil sampling and testing, the
Geology Reporl’s classification of the subsucface seils are improper. Further, Protestants claim
that BME inappropriately downplayed the existence of more porous materials as well as
secondary features under the Site, such as Fractures, fissures, and a possible fault, all of which

allow for groundwater movement.

Again, 130EP stands by BME’s analyses of the both the regional geology and the
subsurlace materials from the Site thal were sampled and tested, arguing that BME’s cxtensive
experience in conducting this type of work and evaluation rendered the Geology Report’s
conclusions sufticiently reliable. Futther, 130EP asserts that while the narrative descriptions of
the soil materials found at the Site focused on the overall findings and the predominant materials
found, the boring logs provided with the Geology Report provided the details that Protestants
contend were improperly withheld. 130EP maintains that the samples were properly and
accurately described m the Geology Report, and that the report does indicate the presence of
sotne material that is more perous and some fractres in the subsurface. According o 130EP,
Protestants deliberately sampled soil at the Site in an attempt to find anomalies and outliers
instead of in an etfort to accurately characterize the overall subsurface conditions. Nevertheless,
130EP takes the positien that all of ihe subsurfuce investigation work performed, including the
borings done by Protestants, consistently reveuled essentially the same geological conditions in
the subsurlace at the Sife and affirmed that the sotls had the necessary characteristics for use as

material for the liners of the Landfill

Given the exiensive and numerous criticisms of the Geology Report protiered by
Protestanis. the ALJs endeavor in this PFD fo provide a thorough description of the subsurface
investigations performed at the Site bath by BME and Protestants. 'the PFD therefore explains
in great detail the process and procedures that the evidence indicates were followed in sampling
the subsurface materials, lesting the samples both in the field and in the labaratory, and
analyzing the samples and test results to reach conclusions regarding the character of the

subsurface materials at the Sie,  After carefully reviewing the substantial ard voluminous
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evidence presented on these issues, the ALJs find that 130EP failed to obtain pre-approval from
the ED as to BME’s boring plan, in violation of 30 TAC § 330.63(e)4). Otherwise, the ALJs
conclude that the Geology Report meets all other applicable requivements of 30 TAC
§ 330.63{(e)(4} and that the arguments and criticisms of BMII's subsurface investigation and

resulting conclusions were ultimately unpersuasive,
2. 130EP

‘The Geology Report was prepared and signed by Grepory W. Adams, P.E., and
John Michael Snyder, P.C.'% [t was technically complete October 28, 2014, rovised in

March 2013, and supplemented in May 2016."™

Mr. Sayder obtained a Master of Science degree in Geology from the University of Texas
al Arlingron in 1977 and completed post-graduate hydrogeology work at Oklahoma State
University in 1990, His is a registered Professional Geoscientist in the State of Texas and a
Cerlified Protessional Geologist by the American I[nstitute of Professional Geologists, with
specialties 1n Environmental Geology, Ilvdrogeclogy, and Petrolcum Geelogy. e has practiced
as a professional geoscientist for over 40 vears in Texas and hasg become foniliar with the
zeology and proundwater in Texas during this time. In his practice, Mr, Snyder is responsible
for performing subsurface characterizations of geclogy and groundwater. primatily on

MSW landfil] projects, and has worked on over 100 such projacss in his career "™

Mr. Adams is a Senior Engineer and Principal at BME and specializes in geotechnical
engineering, solid waste enginecring, and construction management. He has been with BME {or
17 vears. He holds a Bachelor of Science degree in Civil Engineering from the University of
Texas at Arlington and has taken graduate-level courses in groundwater hvdrology and waste
management at the University of Tennessee. During his career since earning his degree in 1987,

Mr. Adams has worked as a soil quality assurance technician, a driller’s helper, a stafl engincer,

¥4 130FP-d at 6.

T OI30EP-6 at 41 130EP-7 at 3.
#6 130EP Snivder- 1 at -9,
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a geotechnical engineer. a construction superintendent, and a solid waste design and permitting
engineer. He is a registered professional engineer in both Texas and Oklahoma. He has worked

as a consulting engincer (or numerous municipal solid waste permits in Texas and Oklahoma. ™

130EP contends that the Geology Report includes information required by the applicable
rule concerning geology and soils,  According to 130EP, the report includes: (a) sources and
references; {(b) sections of the Geologic Map of Texas, the Burcan of Economic Geology (BEG)
Geologic Atlas of Texas, and maps from the United States Geological Survev (USGS) Geologic
Dalabase of Texas; (¢} a deseription of the generalized stratigraphic column in the Site area,
including cxplanations of the age, hithology, thickness, depth, goomeiry, hydrautic condustivity,
and depositional histary of each geologic unit; {(d) a regional stratigraphic cross-section; (e} a
description of the active geologic processes in the vicinity of the Site, including faults and
subsidence; () a description of the subsurface investigation performed by BME with the required
detatls concerning borings and sampling, including boring logs, maps, and tables; (g) a narrative
from Mr. Snyder concerning his interpretation of the subsurface stratigraphy based on BME's
investigation; and {h) cross-sections depicting the generalized strata in the subsurface at the Site

prepared from borings and piezometers.'™

a, Regional Geology

According to the Geology Report, the Site is located in the regional physiographic
subdivision known as the Blackland Praivie. which is underlain by deposits of the Midway and
Wilcox Groups of the Paleocene and Eocene ages and sediments from the Nzvarro and
Eagle Ford Groups of the Cretaceous age. These deposits and sediments consist primarily of
fine-grained materials from ancient oceans. According to the Geologic Atlas Sheets of Texas,
there is alse a narrow deposit of the Leona Formation, an alluvial terrace, running northwest to
southeast along the Plum Creek Valley. The stratigraphic positions of the groups, including
depths and lithology. are included in the report, along with a gencrahized regional geologic

cross-secticn.

1% {30BP Adams-1 at 4-3.
% 30EP-4 at 1118, 22, 33-34, 37-222, 130EP-6 at 34, 45-52; [30EP-7; see 30 TAC § 330.63e)(1)-(2). (4.
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The Geology Report slates that although the Texas Geologic Map shows the
Leona Formation outcropping on the Site, the Site is actually located on an outcrep of the
Midway, based on field investigations indicating only discontinuous remnant pebbles and
cobbies indicative of an alluvial rerrace in the 10p 1wo to six feet of the weathered Midway. Mr.
Sayder testified that he was told no site-specific geologic mapping or on-the-ground geological
investigation was used by the BEG or the USCS in mapping geologic formations at the Site.'”
According to the report, the terrace deposit has eroded and settied into the upper clays, no
continuous strata of cobbles, pebbles, ar pravels were observed. and no sand was observed,
Mr. Snvder testified that none of the material observed at the Site was consistenl will:
descriptions or phetographs of Leona Formation material found in the Texas Water Development
Board (TWDB) report on Caldwell County groundwater resources."™ The report indicates that
the Midway  the area consists primarily of dense, silty, fat clay, which is between 400 and
600 feet thick beneath the Site, according to literature, Below the Midway are several hundred
feat of fow pefmeahiiit}r clays, maris, and himestones from the Navarro, Taylor, Eagle Ford, and

Austin Formations.!"”

According to the Geology Report and the May 2016 supplement, and based on the
Geologic Map of Texas onto which the Permit Boundary and Landfill footprint were imposed,
the contact between the Midway and the overlying Wilcox is east of the Site. Mr. Snyder
testified that Lhe initizl borings done by BME on the Hunter Tract showed move silt in the
subsurface east of (he Landfill footprint than beneath the Landfill footprint, which was indicative
of moving closer {o the Wileex,'™ The May 2016 supplement states that digitized mapping from
the BEG Geologic Atlas of Texas and the USGS Geologic Databasze of Texas shows the surface
outcrop ol the Wilcox extending into the souwtheasiern portion of the Permit Boundary by
approximately 150 10 515 feet, but more than 400 fect southeast of the Landfill footprint. The

©May 2016 supplement contends that the BEG and USGS mapping is done on a regional basis

0y, ar 405-406.
€ 1300 Snyder-1 a1 25; 130EP Snyder-4 at 30-33.
"V 430EP-4 ar 13-12, 22, 37-39; [ 3CEP-7 at 5.

oty at 4104411,
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without site-specific data, and that the samples taken from borings at the southeastern portion of

the Site provided no cvidence of Wilcox material present within the Perniit Boundacy.'”
Ir. faults and Subsidence

Mr. Snyder performed a faull study pursuant to criteria in the TCEQ ruje that includes
specific requirements for location of an MSW landfil} within 200 feet of a tault that has had

U+ As part of his study, Mr. Snyder reviewed aerial photographs,

displacement n Holocene time,
geologic literature, and maps of the area around the Site: made a site visit; and examined the
subsurface boring data. He found no winusual scarps, unusuaj relief, o topographic breaks within
200 feet of the Site; no structural influence of streams course; no vertical subsidence on any
outerops; or any other evidence of faulting." Mr. Snyder identified the two primary fauit zones
in central Texas, both of which moved well before the Holocene time, and testified that there is
no known active faulting in the Holocene Epoch i the area near the Site and no mapped faults of
any age located within 200 feet of the Site.'™ The Geology Report sets forth the details of

Mr. Snyder's work o determine the absence of such faults.'”

The Geelogy Report alse discusses BMI:™s evaluation of potential unstable areas at the
Site, which was hased on {a) ohservations of soil samples und lab test results that did not indicate
the presence of soft clay or loosc sand; (b) settlement and heave analvses showing that the
Land (3]l components will not underge detiimental differential settlement; (¢) the slope stability
analyses showing the Landfill components will be stable:'™ (d) the iack of evidence of mass
movements of natural formations or earthen muterials at or near the Site; and {e) the lack of

evidence of karst terrain at the Site, in the soil samples or in the geologic maps. According to the

HEO1306EP-4 aL 1Y {30EP-T al 7-8.

BEO30FP Shveler-1 ot 16; see 30 TAC § 330.555(0).
B3 |30EP Snvdet-1 at 16-17.

" 130EP Snvder-1 at 17.

U7 130EP-4 at 13-14,

U3 The slope stebility anelysis is discussed in further detail in Section THL.H., Waste Managenrent Unit Design,

balow.
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repert. the evaluation indicated that the Site is not located in an unstable area as defined by

TCEQ rules.'”

Finally, the Geology Report includes documentation depicting the Site on the seismic
mpact zone map for Texas according to the USGS.™ According to thigs figure, the Site is not

iocated within a seismic impact zone as defined by TCEQ rules,™
o Subsurface [nvesfigafion and Characterization

The Geology Report recounts the background devails and results of 130EP’s investigation
of the subsutface at the Site’* In early 2013, BME had two soil borings drilled on the Site to
approximately 100 teet below ground surface (bgs). Mr. Snyder had these berings drilled to
obtain preliminary information about the soil and groundwater uader the Site.  According o

Mr. Snyder, these borings showed clavey soils and revealed no groundwater.'™

iMr. Snvder then prepared a pilan {(the Soil Boring Plan) 1o diitll additional borings on the
Site. The Soil Boring Plan was revicwed and approved by the TCEQ Municipal Solid Waste
Permits Section in October 2013, although the borings had already been drilled by then.*' When
asked why BME proceeded with dritling the borings prior to obtaining approval of the Soil
Baring Plan from the ED, Mr. Snyder testified that 130IP asked him fo proceed with the work.
He stated that this is a common scenarto thaf he has encountered “many times” in the past, where
a client requested that he proceed with ditlling borings for a subsurface investigation prior to
receiving approval of a boring plan from the BED. According to Mr. Snyder. in those other
situations, as in this case, lhe ED ultimately approved the boring plans, even though the work

was donc prior 1o approval or even submission of the plans.  Mr. Snvder opined that regardless

HP ) 30CP-4 at 150 see 30 TAC § 530,339,
PO 30EP- at 164,

BV O130EP-4 st 15 see 30 TAC § 330.557.
122 |30EP-# at 19-51, 44-222.

B2 O150EP Snyder-| at 17,

HEOS0EP-4 at 19, 45-46.

T an 436, 439
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of prior approval, if the borings are appropriately and properly done, the ED will allow an
appiicant {0 use them, Therefore, according to Mr. Snvder, the rule requiring prior approval is
essentially unenforceable and has not been enforced, because the only remedy could be to

require an applicant 1o redril] a boring for which an appropriate boring alrezady exisis.”
(1), 2813 Borings and Sampling

BME contracted with Hydrogeologic/Environmental Testing (H/ET) to drill the borings
and take soil samples from the borings. In August and September 2013, H/ET drilled 32 seil
borings (the 2013 borings} using rotary methods and sampled using Shelby tubes and split spoon
samplers. To determine the characteristics ot the shallow soil in the Site area, BME also made
several shallow trenches, which, according (o the Geology Reporl, revealed the occurrence of

pebbles and cobbles within siliy fat clay.'”

The Geology Report contains a detailed description of how the soil bovings were samipled
and the reasons for using particular sampling methods. Boning logs, as well as laboratory results
tevealing moisture contents, plasticity indexes, and other geotechnical information obtained from
the samples taken, were included in the Geology Report.™  According to the Geology Report
and the May 2016 supplement, Mr. Snyder supervised ail drilling operations for the

2013 horings.'”

Sevenleen piezometers were installed nexr 1o 13 of the borings, within 30 feet of the
corresponding  boring.  Originally BME intended to perform slup tests in gome ol the
piezometers and expressed that intemion in the Soil Boring Plan. According to Mr. Savder, slug
tests are field permeability tests in which a slug. or velume, iy injected into the water column

inside a plezometer or a well, and the water’s response o the slug is measured and used to

[24 n at 4537,

T 130ED-4 a1 19,

1% 130EP-4 at 19-20, 51-126 {boing logs), 176-218 (lab tests); |30EP-7 at 9.
7| 308RP Snyder-1 at 24,



SOAH DOCKET. No. 582-15-2082 PROPOSAL FOR BECISION PAGE 39
TCEQ DOCKET, NO. 2015-0069-MSW

24}

calculate the permeability of the formation.”™® However, Mr. Snyder later made the judgment
that there was not enough water column in any of the piezometers to conduct a valid slug test. ™
According to Mr, Snyder, he could not remember if the ED’s staff ever asked BME about the
sluy wsis, but he did testify that the siafl did not request that BME perform slug Lests.' 130EP
argues that there 15 no TCEQ rule requiring shug tests be performed as part of the geologic
invesligation, and that permeability testing was done on several soil samiples taken from the Sic

in accordance with appropriate standards as required by the applicable rule.'™

According to the Geology Report, based on the 2013 borings, there are threc strata of
material under the Site: Stratum [, ranging from (wo Lo six feel thick and consisting primarily of
sttty fal clay embedded with “occasional discontinuous™ cobbles (larger than about 3 inches),
pebbles {between ¥ inch and 3 inches), and gravel (smaller than pebbles);”™ Stratum i, ranging
from 30 to 60 teet deep and consisting of weathered silty [af clay thai is hard and dense; and
Stratum I, consisting of hard, dense, silty fat clay found in alf of the 2013 borings at up to
77 feet.'"” Mr, Snyder testified that the primary material found in the 2013 borings is silty fal
clay. ™ Tlowever, the borings logs in the Geology Report indicate that the material alsa included
small amounts of othcer materials such as silt, caleareous nodules, shell fragments, gypsum,
limonitie, and pyrtze.’™ In at least one interval of every boring, BME observed blocky or slightiy
blocky textures. Blocky fexture signifies fine cracks resulting from clay shrinking and swelling

]

during the weathering process.™ A sample ol soil from the Site that Mr. Snyder described as

B Troar441-442,

BTy g 4424443,

B2 Tr. ar 443,

BT See 1I30EP-4 at 176-177; Tr. at 893-896: see aiso 30 TAC § 330.63(e ¥ SB).

I130EP Suyder-| al 21. Pebbles or gravel were found wvithin the shellow dark-brown clay in Stratum | 2t depths
up to 10 [eel bas in all bul one bonng. 130K a0 31-126. Prefestants™ geolog:ist Michael Rubinov, P.G., testified
that he described rock pieces of a size just smalier than one-halllinch and lurger as “Yoravel.” Tr. 4l 1366~ 567.

¥ 130EP-4 at 22-23.
1§ 30EP Snyder-1 at 21,
7 130EP-4 at 51-126.

5 130IP-4 at $1-126: Tr. at 2179,
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blocky texture was described as an “iron oxide filled fissure™ or “z fissure filled by iron oxide™

by Protestants” geologist Michael Rubinov, P.G. '

The Geology Report indicates that [ifieen of the piezomerers were installed in Stranm 1
weathered clay and two were installed in the Stratwm [T unweathered clay. Based on the data
obtained from the piezometers, the report states that groundwater occurs at the interface of
Stratum II and Stratum 11 Shallow groundwater also occurs due (o precipitation. Three of the
Stratum H piezometers showed groundwater, and the report includes water level elevation data,
Further discussion and analysis of the evidence regarding the hvdrogeology at the site is found in

the next seotion ol this PFD,

The Geology Report states that Stratum I represents the Leona terrace deposits sctiling
into the weathered Midway clay. In Statom 11, the report states the weathering of the clay is
indicated by color and decreases with depth from tan to tan and gray to gray as it transitions 1o
the dark gray clay ol Stratwm L In Stratum 1L the veport indicates thal drilling slowed due 10
the extreme denseness of the ¢lay. According to the report, there was no evidence of fraciures in
Stratum [T or Stratum 11T, and evidence of slickensides was obscrved in one boring. Mr, Snyder
and Mr. Adams, who personally observed all of the samples from the 2016 borings, both festified
that they did net cncounter any fractures in such sampies."* Among other tests, BME performed
permeability tests on samples from all three siraia and bydraulic conductivity tests on samples

tfrom Steatum 1] and Steatwm 111,
(2). Protestants’ Borings and Sampling

Profestants alse drilled borings at the Site in February and March 2016 and sampled and

tested soil from those borings to analyze the subsurface conditions. Protestants drilled

ar

BT 1par 1668-1669. 21 80; Protestants Ex. 6-D at 15.

Y [30EP-4 at 2528,
BTy ar 378, 804-505.
130FP-4 gt 22.24, 175-218,

-
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i
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10 borings, collected 292 soil samples, and sent 1] of those samples to a lab for testing.'™
According to 130EP, eight of the samples collected by Protestanis and sent for lab testing were
from bovings drilied vear the far south end of the Site more than 200 feet outside the Landfill
footprinl."™ Three of the 10 non-gravel samples, which were taken by Protestants from intervals
of one foot or less, tested as silt with sand, sandstone, and clavstone,”® The other seven tested
consistently with classification as either high plasticily, fat clay. (CH) or low plasticity. fean clay
(CL) under the Unified Soil Classification System (USCS). According to 130EP, out of
the 11 samples tested, only the sample classified for sandstone at a 6-inch bgs interval from a
boring approximately 200 feet from the Land{ill footprint had Atierbery test results indicating
that it would not be suitable material for a landfill liner. Mr. Rubinov identified the strata at the
Site as {(a) the upper zone at a few feet bgs to as much as [ feet bgs with dark brownish gray
silty fat clay to organic soil with gravel {rocks one-half to three-quarters inch and larger)
embedded in the soil, (b) a zone of predominantly weathered clay from approximately 11 to 25

feet bgs, and (c) a lower zone of dark greenish gray ¢lay rom 25 to 27 feet bas down, "

Based on the results of testing on and descriptions of soil sumples from Protestants
borings, 130EP contends that the analysis of the subsurface characteristics at the Site by
Protestants and their geologic experts, Mr. Rubinov and Lauren Ross, Ph.D., "shows remarkably
close agreement” between 130EP und Protestants.'  As with the deseription of blocky textures
and fissures, 130EP contends that BME and Protestants’™ witnesses simply use different

nomenclature to describe the same observations.
{3 2016 Borings and Sampling

In January and April 2016, an additional 11 sotl borings (the 2016 borings) were drilled

and sampled by BME in the Site area. The May 2016 supplemient describes the lacations of

* 130EP-40; Protestants Ex. 6-C (summmarizing lab test resuits).
' 130EP Response o Closing al 33; see Protestants Ex. 6-B.
Protgstants Bx, 6-0,

BTy at 156341570,

7 130EPR Response 1o Closing at 32.
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these 11 borings and the methodology used to drill and sample them and includes boring logs

and lab test results, ™

Circulation of approximately 200 gallons of drilling fluid was lost in one of the
2016 borings (BME-43) at approximately 28-30 feet bus,  Mr. Snvder explained that lost
circulation refers to a situation in which the drilling fluid and cuttings from the borehole stop
retoraing to the surface. This happens when the borehole enters a zone in which the drilling fluid
flows out of the hole instead of returking to the surface. The zone could be a break or void or an
area with more permeability or secondary features into which the fluid could flow.”® [30FEP
points out that the boring iogs for BME-43 and MP-3 (a boring drilled by Protestants adjacent to
BME-43) show secondary features and multiple fractures in the Stratum I material in that area
of the Site. which is 300 feet east of the Landfll footprint."”™  Further, 130EP notes that
Mr. Rubinov found abundant gypsum fissures, or cracks filled with gypsum, at this location, and
that these types of secondary features could have caused the loss of cirenlation.”s Dr. Ress also
testified about large, extensive, and clustered gypsum deposits from boring MP-3 that, combined
with thig loss of circulation, indicate a zone of potential leachale migration.'® According to
Mr. Snyder, the ease with which circulation was re-established to complete the boring showed

that the porosity of the area where circulation was lost is limited,'

According to the May 2016 supplement, the 2016 borings confinmed the presence of
Stratum L, 11, and 1 as deseribed in the Geology Repoit. Again, as with the 2013 borings, silty
fat clay was the dominant material found in the 2016 borings.’™ The hard, dark gray,
unweathered clay of Stratum Il was encountered in all of the 2016 borings at depths from 26 to
56 feet bgs. The 2016 supplement indicales that only discontinuous cobbles, pebbles. and gravel

were found embedded in the clay in Stratum | in several borings.  Silt was observed as a

M LI0ER-T at 8-9, 20113 {lab tests and boring logs).
" J30FP Snyder-1 at 24,

OV30FP-7 af 110-111; Protestants Fx. 6-1 aL 7-8.
! Tr.ai 1515-1516.

2 protestants Ex. 5 af 335,

135 130CP-Sayder at 24,

% 130EP-7 at 9-10; [30EP Snyder-1 at 21,
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component of the clay and in partings and seams within the clay, and in places therz were
calcareous nodules, gypsum seams, shell fragments, iron staining, and other indications of
weathering. Inat least one interval of all of (he 2016 borings, blocky or slightly blocky textures
were observed.’™ In Stratum II In three borings drilled east of the Landfill footprint, sandy
material was found as follows: in a sandy silt seam at 43 feet bgs. siity sand from 24 to 26 feet
bgs, and a S-inch silty sand seam between § and 10 feet bgs. The May 2016 supplement states
that 19 Fractures were observed in samples from fiae 2016 borings, nine of which were from

borings east of the Land{ill foorprint.
(4). BME Lab Test Resulis

BME performed lab tests on samples from the 2013 borings including: sieve analysis;
Alterberg Limits; grain size distibution; moisture content; dry unit weight; hydranlic
conductivity/permeability; consolidation; moisturc/density  relationship; and (riaxial shear
strength.'™ The testing was performed on three samples from Stratum I, 45 samples from
Stratum 11, and 22 samples from Stratum 1LY Lab testing done on the 2016 borings included:
percent passing #200 sieve; Atterberg Limits; grain size distribution; moisture content and uniy
dry weight; and hydraulic conductivity/permeability. BME had lab testing performed on 81 soii

samples from the 2016 borings.”™

M. Adams testified that all tested samples from the 2013 borings classified under the
USCS as fat clay.”™ e admitted that a certain sample taken from one of the borings included
material classified as lean clay, but testificd that the vast majority classificd as fat clay,
Mr. Adams stated that the random Ican clay sample that was borderline far clay (the liguid limit

was 46: fat clay classification requires 30 or greater) is “not noteworthy” and does not change the

%5 | 30EP-7 at 94-1 13,
1% 1 30FP-7 a1 9-10, 28-67.
" 130EP-4 aL 176-218.

138 300P-7 at 28677,
71 30EP Adams-1 al 15,
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classifieanion of that entire interval, based on other samples from that boring, other samples from

that depth from surrounding borings, and his judgment and experience. ™

Mr. Adams testilied that based ou the lab lest results on samples trom the 2013 borings,
the soils on the Site will provide adequate support for the Landiill, and the safety factors for
slope failure shown by the results of the shear strength testing exceeded the recoramended safety
factors for all conditions analyzed.*! According to Mr. Adams, 13§ of the 140 samples on which
Atterberg limits testing was performed (which measures hquid limits) met TCEQ requirements
for seil used as constructed liners, including the sample within ths interval he classified as fat
clay that had = liguid limit of 46.° The Geology Report indicates that the tesss also showed the
clayey and silty soils from the site have the proper classification and permeability to be used as
compacted soil Jiner, infiltration layer material, operational and protective cover. and for the

upper laver of the final cover system erosion layer,'™

The May 2016 supplement noted that there was Jean clay in one six-foot interval in
Stratum I and materiat classified as silt in one two-foot interval in Stratum (1. Other than this
fean clay and silt, Mr. Adams testified that the primary malterial fouad in all 2016 borings is
classified as fat clay.” Except for the malerial in a sandy silt seam found in the boting cast of
the Landfill footprint. the May 2016 supplement conefudes that “all other tested material satisfies
TCEQ requirements for conmpacted soil liner materiai and would be suitable for that use and for
use as landfil cover and general fill material.”™"* Mr. Adamns stated (hat other than the sandy silt
material, the ather tested material would meet TCEQ requirements for compacted soil liner

material."® Mr. Adams also testified that the American Society of Testing and Materials

W0 Te. at 783-784.
BUOEP Adams-1 at 15 see ofso 130EP-4 ar 24-23, 175-218,

L 300P Adams-1 at 17; 130EP Adams-5; see 30 TAC § 330.339(¢)SHIY {soils used as constructed liners must
have verified liquid Hmits equas to or greater than 30).

T OI30EP-d al 26; see aivo Tr. at 736-732 (includes Mr. Adami’s deseription of the necessary linars and their
requirements, the tests, and the @st resuls).

“* [30EP Adaws-1 at 15-16.

5 130EP-7 at 9-10: 130CP Snyder-1 a1 23.

65 130EP Adams-1 at 16-17.
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(ASTM) standards set forth in the applicable TCLEQ rule regarding geotechnical tesling of
subsurface material were followed by BME in the preparatiorn of the Geology Report and the

May 2016 supplement. ™’

d. Fractures

Regarding the fractures observed in samples from the 2016 borings, Mr. Snyder testified
that they oecured primarily in the weathered zone and could have been caused by shrinkage and
sxpansion of the weathered clay over time due (0 periods of rainfall and drought. He staled the
fractures were part of a network of secondary featurcs found ir the weathered zone. According
to Mr. Snyder, these fractures are part of the network of secondary features and primary
sedimentary feaiures (silt partings and seams) that allow groundwater movement through
Stratum II. He testified that the fracturcs are often stained with iron resulting from moisture
oxidizing the iron content in the clay. Mr. Snyder characterized the fractures observed at the Site
as “relatively infrequent” compared with other weatheved clay zones at other Texas landfll sites.
e stated that fractures were found in only 19 out of 1,422 sample intervals observed and a 1otal
of 3,639 feet of borings. Further, the May 2016 supplement states that nine of the fraclures were
observed in samples from borings that were east of the Landiill footprinl.  According to
Mr. Snyder, the occurrence of [ractures in a weathered zone such as Stratum [ at the Site is “a
bit hit and miss,”™ and he did not find it unusual that BME found 19 fractures in the
2016 borings and nonc in the 2013 borings. Because there was only ong interval in one boring at
which circulation was ost, Mr. Savder stated that ithe soring conditions indicated (he fractures

ka1

*are of limited size.

e, Processes and Procedures

According to Mr. Snyder, H/ET’s ewner Stefan Stamoulis. who personally drilied the

borings on 130EP’s hehalf at the Site. is a licensed waler well driller and professional

7T, at 894-896.
Y8 Tr at 306.

OR0EP Snvder-| at 23-24,
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geoscientist in Texas with more than 20 vears of experience working with soil and groundwater

in Texas, and he has drilled over a thousand soil borings in Texas for sample collection, '™

Mr, Snvder provided derailed testimony regarding how he performed the fizld work at the
Site iu conjunction with Mr. Stamoulis and H/ET. For the borings and sampling at the Site,
Mr. Snxder explained how the locations were surveyed and staked; how drilling and sampling
methods were determined; the criteria used for determining the depths of the borings, particulariy
with regard to drilling into hard, unweathered clay; how he and My, Stamoulis communicated
once the field work commenced; and minor adjustments that may have been made regarding
location of the borings." Mr. Snyder testified in detail regarding how the samples were
packaged at the Site and trangported to the BME office in Mansfield, Texas. He explained that
Mr. Stamoulis prepared field logs in which he recorded his observations regarding the borings
and descriptions of the samples, including the lithology and the depths from which they were
taken. The field logs were also brought back to the BME office. Mz, Snyder stated that
Mr. Adams may have examined some samples on site and sent some to the laboralory for testing
of geotechnical properties, which is located in the same building as the BMT office.'™
Mr. Snvder testified that (here is no wrilten chain of custody for the samples.™  Mr, Adams
testified that BME did not adhere to any specific ASTM standards in the preservation of the soil

samples coltected from the Sie. ™

In addition, Mr. Suyder testified as fo how he and Mr. Adams evaluated the seil samples
obtained {rom the borings at the Site. Mr, Snyder and Mr. Adams taid out the samples on the
BME conference table one boring at a time {or examination. They removed the outer portion of
solid core samples that had been smeared during the collection process o vbserve the niaterial in
an undisturhed condition. Some samples were lested for hardness. Some samples were broken

or cut o that the insides could be observed. During this examinuation process Mr. Adams and

17 1 30FP Scyder-] at 17-18.
PUOL30FEP Sevder-1 at (8-19,
2 I30ER Snyder-1 a1 19; Tr. & 370-374.
e 37

™ Tr.at 769-774, 935-034.
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Mr. Snyder “marked up” the field logs with desceriptions of the material they observed and took
photographs of the samples.' They also identified sample material 1o send to the lab for testing.
Once the test resulfs returned, they worked to classify the matertal in accordance with the USCS
and prepare thetr draft boring logs. The information from the draft boring logs was then entered
nto a computer program that prepared and printed the boring logs, which were reviewed and
revised. Final boring logs were then included in the Geology Report.'™ Mr. Adams testified that
he had enough samples from enough locations and enough lab-tested samples to appropriately
characterize the seils and prepare the boring logs included 1n the Geology Report.'” At some
point after the final logs were produced, the field logs prepared by Mr. Stamoulis were
destroved.'™ BME also created logs for the piezometers, which Mr. Snyder based on the logs
ercated for the adiacent and corresponding soil borings. He testified he thought this method.
which was based on the intact samples from the soil borings that were observed and lab tested,
was better than trving o describe the soil frem the piezoemeter boring based only on the cuttiags

from that boring. "™

130I7P also defended the methodology used by BME in conducting the subsirface
investigations at the Site. Although Protestants’ experts Dr. Ross and Scott Courmey, P.G.,
opined that vartous standards developed by the ASTM for testing and inspection of soil and rock,
field logging. and soil sampling must be employed during a subsurface investigation for an
MSW permif, 130EP contends that none of these ASTM standards are actwally requirements of
the TCEQ's rules. 130EP argues that the ASTM standards do not state or suggest to what
persons, circumstances, or situations they apply, much less that they apply 1o TCEQ MSW
permitting. [urther, 130EP claims that several of the ASTM standards make clear that they are
not requirements for any situation, only standards, and that they ae not applicable w all
circumstances or intended to replace or represent sound professional judgment or standards of

care, and they should not be applied without consideration of a project’s unique aspects. Finaily,

3 130EP Smyder-T at 1920, 22; [30EP Snyder-6 (photozraphs of samples, one from Stratum | and bwo ¢achk from
Stratem 11 and Stamm 1),

B¢ | 30EP Snyder-| at 19420,
77 Tr @ 894,
" Ty, at 374-375,

Y Tr. a1 388-390,
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130EP notes that while certain ather ASTM standards, such as those pertaining to certain lab
tests for the geologic investigation, are incorporated into TCEQ rules, these ASTM standards
referred to by Dr. Ross and Mr. Courtney are nol incorporated into, or required o be followed

by, the applicable TCEQ rules.

3. The County

The County contends that the evidence demonstrates thai 130EP failed o property
identify the soils and geoiogy at the Site, provide sufficient data concemning potential faults, or
adequately describe the geotechnical properties of the subsurface material. Moreover, the
County argucs that the Application fails to meet TCEQ requirenients due to the generalized and
oversimplified descriptions of the subsurface at the Site. The County also agrees with and joins
in the arguments set forth by Protestants with respect to the criticisms of the Applicatien’s
descripdons of the subsurface geology at the Site and the geotechnical properties of the

subsurface materials at the Site.

4, Protestants

According fo Protestants, the information and data provided in the Geology Report is
vareliable and insufficient, and the report fails to confarm 1o professional standards, Protestants
contend the Geology Report includes no verifiable cvidence to support the assumptions and
aptnions set forth in the report. Protestants also olaim that the data and findings from hoth the
May 2016 supplement and Profestants’ subswrface mvestigafion are inconsistent with and
contradictory 10 data provided in the Geology Report.  Further. Protestants argue that the
May 2016 supplement is untimely because it was not included in the Appiication snd did not
undergo technical review by the ED. Thetefore, Protestants take the position that the Geology
Report, and the testimony of Mr. Savder and Mr. Adams, are legally insufficient as evidence of
the subsurtace geology at the Site. and thus the Application fails to compiy with 30 TAC

§ 330,634y

¥ protestants Closing at 19-28; Protestants Responge at 26.27,
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2. Aleged Defects in 134FE.P's Geological Description and Tnvestigation

According 1o Protestants, 130EP failed 0 comply with TCEQ rules regarding the soil
boring pians tor both the 20135 and the 2016 dorings. It is undisputed that the 2013 borings were
drilled in August and September 2013, and the Sotl Boring Plan developed by Mr. Snvder was
not approved antil October 10, 2013, Because TCEQ rules required the Soil Boring Plan to be
approved by the ED prior fo BME initiating work, Protestents contend that {30EP clearly
violated the rule. Protestants also clabm that 130EP made misrepresentations fo the END and
violated the rule regurding approval of the boring plan by stating in the plan that it would

perform siug tests but then failing to do so.

Much of Protestanis® criticism ol 130EP’s subsurface soil investigation stems from
mconsistencies they found between the bhoring logs in the Geology Report and testimony
provided by Mr. Snyder and Mr. Adams with regard o the details of the boring work., TFor
example, Protestants argue that while the boring Jogs indicate that the borings were drilled using
wet rotary methods, Mr. Adams and Mr. Snyder testified “otherwise,” and some of the boring
logs conmtain notes indicating thalt no fluid was introduced during drilling.  According 1o
Protestants, although Mr. Snyder sealed the Geology Report and boring logs. and the Geology
Report indicates that he supervised the dritling operation, Mr. Snyder was only on the Site two or
three times during the bonng operation, and not the entire day. Moreover, Protestanis contend
Mr. Snyder did not personally observe the sampling methods used or how the soil was actually
removed from the surtace, including whether Shelby nibes were hent, whether fluids were used,
or whether the driller lost eirculation. Thercfore, argue Protestants, if is clear why Mr. Snyder
would not know what drilling metheds were used. Protestants claim that this evidence shows
Mr. Snyder did not supervise the drilling operations. as required by TCEQ rules, and was not the
field investigator required by the rules to provide interpretations of the subsurface stratigraphy,'™
These facts, contend Protestants, “call info question™ the descriptions in the Geology Report off

the methodology used for the investigation.™

WY fee 30 TAC § 330.63(e3 ).

2 Protestants Closing at 23-24,



SOAH DOCKET. No. 582-15-2082 PROPOSAL FOR DECISION PAGE 30
TCEQ DOCKET. No. 2015-0069-MEW

Protestants also attack 1301P’s subsurface investigation as “implausibly simplistic” in ifs
results, specifically the description of Stratum Il as hard and dense and the classification of all
samples from Statum 1T as fat clay, as well as the lack of evidence of fracturing and observation
of stickensides.™ According to Protestants, TCEQ rules require much more specificity and
detail in the description of the borings than was provided by 130EP in the Geology Report and

the beoring logs.

Moreover, as they have throughout this proceeding. Profestants note that the field logs
created by Mr, Stamoulis and the soil samples from the 2013 borings were discarded and no
longer existed prior to the time the TD finished the technical review of the Application. As a
result, argue Protestants, 130EP could not refer back to such logs and samples to respond to the
ED’s NODs regarding the Geology Repoit, including reguests for additional detail regarding
observation of secondary features. Moreaver, the data necessary to verify the information in the
Geelogy Report no longer exists. Protestants argue that because the ficld logs and samples from
the 2013 borings no longer exist, Mr, Snvder’s theories regarding the subsurface geology at the
Site cannot be tested and it cannot be determined whether his opinions in that regard are based
on reliable information and observations.  Therefore, Protestants (ake the position that

Mr. Snvder’s opinion testimony 1s unreliable and legally insufficient evidence.

Protestanis also re-urged arguments previously made in motions filed during ihis
proceeding that 130EP and Mr. Snyder knew that Protestants would request the original ficld
logs and soil samples from the 2013 borings, so that by discarding this material, 130EP breached
its lepa: dury to preserve evidence. Protestants contend that the TCEQ rule requiring a permiitee
to retain records of dula used 1w complete the final apolication applies to 130EP, such that its
failure to retain the original field logs and samples from the 2013 borings was an explicit

violation of applicable TCEQ rules. '

In addition, Protestants ciaim that the destruction or disposal of the [eld fogs and samples

viplated both the Code of Professional Conduct adopied by the Texas Board of Professional

'S Protestants Closing at 23,
¥ Gue 30 TAC § 30547,
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Geoscientists (TBPG) and ASTM standards for the conduct of subsurface investigations.
Protestants cite to testimony {rom other witnesses regarding their retention practices with respect
1o ficld notes and samples. and an explanation [rom Plun Creek’s witness Feathergail Wilson
reparding the importance of keeping field logs and soil samples.  Protestants also criticize
BME’s alleged lack of quality conirol procedures and chain-of-custedy protocols. Dr. Ross
tostified that based on the destruction or disposal of the field logs and the samples from the
2013 borings, her review of the Application and statements made by Mr. Snyder in testimony,
and her knowledge of the quality cenfrol (QU)/quality assurance {QA) and record refefition
standards st furth by the TBPG and the TCEQ and by ATSM sandards. BMFE failed to maintain
minimum professional standards with regard to their treatrnent of the field logs and samyples

5

during and after the 2013 subsurface investigation al the Site.™ Specifically, Dr. Ross opined

that BME did not meet minimum QC standards by:

® its fack of standard practice regarding preparation and retention of field notes;

e Mr. Adams’s Lailwre lo lake feld notes;

. the disposal of the field logs and samples;

> its lack of written QA procedures for the preparation of boring logs;

. its lack of clear written procedures regarding maintenance, storage, and disposal

of so1l samples; and

a Mr. Snyder’s sealing of the Geology Report without personally observing the
sampling or creating the ficld logs.™

Protestants  further argue that withoul their ability to examine and compare
Mr. Stamoulis’s [ield logs to the final logs tacluded in the Application. Mr. Snyder’s testimony
regarding the samples and his description of the soil in the final logs cannot be trusted. Dr. Ross
offered testimony regarding the differences between the field logs for borings in the Pintail case
prepared by Mr. Staimoulis and the final logs as altered by Mr. Snyder. Specifically, Dr. Ross

lestified that the final logs in the Pintatl matter “overstated™ the presence of clay &5 compared to

5 protestants Bx. 5 219-15.

W peptestants Ex. § a0 12415,
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the field logs and omitled references to the presence of gravel or silt that were included in the
field logs."™ Protestants contend that only with the discovery of the field logs in the Pintail case
was anyone able to know that the final logs had changed the findings of the Lield logs, and that
without the samples in that case, which were also destroved, it was impossible to know the basis

for M. Snyder’s changes 10 the soil descriptions as reflected in the final logs,

Protestants also take issue with [30EP producing logs for the piezometer borings that
stmply mimicked the boring logs for the seil bonings that corresponded with the piezometer in its
vicinity. In an NOD, the ED specifically requested that 130EP include in the Geelogy Report
boring logs for the piezometers.™  According to Protestants, the logs provided by 130EP in
response reflected observations of soils from the nearby soil borings and nof of soils from the
piezomeier borings. Therejore, argue Protestants, 130EP submiited inaccurate and false
information to the ED, who does not verify information in the Application but relies on the

15

veracily and accuracy of thal mformetion. Protestants c¢laim that submission of these

inaccurate, false, and misleading plezometer logs viotated TCEQ rules and is grounds for denial

af the Application.'”

b. Conflicting Evidence of Subsurface Characteristics

Aside from the critique of the methedology and practices emploved by BME in
preparation of the Geology Report and development of opinion testimony from Mr. Snyder and
Mr. Adams, Protestants efaim that other evidence in the record renders 130FP s subgurface
characterization unreliable. Protestants also argue that the informatien and data obtained both
from the 2016 borings and Protestanis’ 2016 subsurface investigation contradicts and controverts

the descriptions of the subsurface characteristics af the Site set forth in the Geojogy Report.

? Protestants Ex. 5 a 18-19.
¥ Protestants Ex. 22 af 18.
M gee Tr. a1 2001,

HY Sew 30 TAC § 330.57(d).
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(1).  Regional Geology

Protestants cite to the USGS (eologic Database of Texas map showing that the Landfili
footprint sits atop the Leona Formation, which forms a broad terrace of sand, clay, and gravel up
10 30 feet thick.™* Protestants claim that the USGS Geclogic Database of Texas map also shows
the Midway Group outcropping under a smaller arca of the Landfill footprint than the area
indicated by the Geology Report. Further, in contrast with the Geology Report’s deseription of
the Midway as fat clay, the USGS Geologic Database of Texas describes the Midway as silty and
sandy clay with sill and sand more abundant upward.™ Dr. Ross testified that 130EP’s own
evidence, including its wetland and archaeslogical investigations and photographs of the Site,
reveals that there are more pebbles, gravel, and cobbles on the Site and the Landfill footprint
than are represenied in the Geology Report.,'™ Dr. Ross further stated that borings for the
Site 21 Dam, drilled within the Site and located just over [,000 yards from the Facility
Boundary, show intervals of clayey sand and clayey gravel. According to Dr. Ross, those cross-
sections from the borings show these iniervals are correlated zmong the borings, indicating the
presence of continuous strata.”™ Finally, Dr. Ross testified that she observed areas of significant
amounts of gravel across the surface during her visit to the Site in August 2013, and she also saw

cobble, gravel, and course sand at the surface in trenches dug at the Site in February 2016.'
{2).  Subsurface Geology
Mr. Rubinov offered testimony regading opinions he developed concerning the

subsurface geology at the Site, including secondary teatires and poteniial migration pathways, '™

11e has been YHeensed as a professional geoscientist in Texas since Decernber 2012, and received

! protestans Ex. 5 a1 20: Profestants Ex. 5-1

M3 prorestants Ex. 5-L

"5 Protastarts Ex. § at 23; Protestants Exs. 5-K [Table of Application Wetland Determination Sampling Points
Indicating Cobbie in the Subsurface and Mapy, 5-L (Summary of Archzological Shiovel Tast Descriptions and Map),
3-AB {Applicani’s Photograph of Svrface Gravel),

P protestasts Ex. § at 22,

M orotestanis Bx. 5 ar 23, Proqestants x5, 5-M (Ross Photographs of Surface Gravel and NMap), 3-Q { Prowstanis’
2016 Field Investigation}.

% Destestanis Ex. 6 at 3-6.
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a Bachelor of Seience degree 1 Environmental Geology from the University of Piltsburgh in
2006, He is currently emploved as 2 hydrogeologist by R. W. Harden and Associates, Inc. He
testificd as to his experience in logging soil samples, totaling 30.000 feet of sediment, for aquifer
exploratory drtiling, over-burden lignite coring, and geotechnical coring.  According to
Mr. Rubinov, he has interpreted subsurface sediment to create geologic logs and cross-section
layouts of subsurface geology for groundwater development. mining projects, and waste
facilities over the last nine vears.” He observed the 2016 borings and was involved in
Protestants™ boring program in February and March 2016, Based on (a) his education.
experience and training: (b) his tactile and visual examination of several samples from the 2016
burings and the Protestants’ borings; (¢} his two visits to the Site; (d) his review of laboratory
analysis on soil samples from the Site; and {e) his review of the Application, the May 2016
supplement, USCS memorandum, ASTM standards for soil classification, and relevant
geological reports, maps, and data, Mr. Rubinov opined that 130EP's subsurface geology
characierization m the Geology Report was naccurate and fails 10 properly characterize [uid

migration pathways.'

Dr. Ross also offered opinions regarding the subsurface geology at the Site. She is an
environmental engineer and the owner of Glenrose Engincering, Inc.  Her educatiopal
background is in civil engineering, and she earned a Ph.D. in civil engineering from the
University of Texas in 1993, She is a regisiered professional engineer in the State of Texas.
Dr. Ross testified that she has served as project manager for penmit applications [or several solid
waste facilities in Texas, and she has designed and supervised subsinfzce investigations for such
facilities. She stated that she has experience in measurement of hydraulic conductivity and is an
expert in statistical methods for envirommental monitoring.'” She visited the Site once in 2013
and was present for most of 130EPs 2016 boring program in Janvary 2016 and Protestants’
subsurface im-‘estigali@nl m February and March 2016. Based on (a) her observations while on
Site; (b) the results of Protestants” subsurface investigation: (c) fer review of the Application and

supplemental material provided by 130EP through discovery; ard {d) and publicly availzble

7 protesianis Ex. 6 at 3-4.
M protestants Ex. 6 al 5-6,

P pratestants Ex. § at 6-7.
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information regarding the regional geology. Dr. Ross opined that the Application failed 10
adequately characterize subsurface conditions at the Site and the potential for leachate migration

kil

and groundwater coptamination resulting from operation of the LancHiiL

According to Dr. Ross, contrary to the description of the subsurface set forth in 130EP’s
boring logs as “uniformly composed of high-plasticity clay,” geologic roapping shows the
subsurface {0 be highly variable with seams, lenscs, and laminae of more permeable material,
She also testified that lab test results on wee samples from the 2013 borings, taken at 13 and
23 feet hgs, indicate low-plasticity material.”™  Protestants point out that Mr. Adams admitted
that the liquid limit test result on one sample taken by BME wag not consistent with a [al clay, or
CH, classification, but instead would be classified as lean clay, or CL. This sample was the only
one lrom thal parlicular bormg thal was tested, and even though it classified as lean clay,
M. Adams classified the entire depth interval of 18 to 52 bgs as fat clay.™ Protestants claim

EEE P

that Mr. Adams’s explanazion for his classification was not “plausible.

Concerning the toss of circulation during the drilling of BMIZ-43, Protestants araue that
this event, coupled with abundant gypsum fealwres found in boring MP-3 and the dilference in
the Stratum {[-Stratum III interface elevation as reflect in BME-43 and MP-3, shows that there is
a [ault at this location with preferential pathways for leachate migration. Mt, Rubinov testified
that based on this evidence, at this location on the Site, “there may be . . . a fault horizon where
thérc's a significant offsel in the malerials creating large pour space lor (hal water to move
through ™ Dr. Ross agresd with Mr. Rubinov on this point, testifying that the lost eirculation:
the large. clustered, and extensive gyvpsum deposits in these borings; and the difference in
elevation of the Stratum II-Stratum 111 inierface indicale a zone of preferential groundwaler

A

movement and poteniial migration pathway.™ According to Protestants, this preferential

M protestants Ex. § at 7-8.

2 protestanis Fx. 5 a0 25,

BT a1 786-783.

—JS

Protestants Closing at 39,
e a 1516,

M prorestants Ex. 3 ot 35,
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pathway is further evidence that the subswrface characterization presented by 130EP in the
Application 1s waccurate and vnreliable. Protestants take issue with Mr, Snyder’s explanation of
the loss of crculation, noting tha: he was not on the Site when 1t occurred (untike Mr. Rubinoy,
who witnessed it first-hand), and claiming that his explanation about limited porosity was

unsupported by any evidence or explained methodology.

Protestants lake the position that the samples and lab testing from the 2016 borings and
the Protestants’ own field tnvestigation conducted in 2016, which involved the drilling of borings
and sampling of subsurface soil at the Site, contradicted the evidence of the subsurface
characteristics sct out in the Geology Repori. For example, Dr. Ross testified that given the
19 fractures observed in the samples from the 2016 borings, the possibility that no Gactures were
observed in the samples from the 2013 borings, as reported by the Geology Repori and
Mr. Snyder, is miniscule™  Mr. Rubinov testilied that he observed “numerous” secondary
features and fractures, including gypsum fissures and iron oxide in the majority of the 2016
borings at different depths, evidence of a possible fault ir the subsurface on the Site, and silt
seams in every boring drilled by Protestants.™  Mr. Rubinov and Tr. Ross also tlestified that
observation and analysis of samples from the Protestants” borings and the 2016 borings indicafed
(hat the subsurface consists of lean clays, silts, fat ¢lays, clayey sands, gravels mixed with clay,
sandstene, and siltstone, in contrast to the characterizations set {forth in (he boring logs for the

]

2013 borings.™ Protestant’s evidence shows that of the 37 samples collected from their own
borings {11 samples) and from the 2016 borings (46 samples) that were tested by Profestants,

37 classified as fat clay. while 18 classified as lean clay and two classified as sili.™

Dr. Ross testified that 130EP’s lab fest results on the samples from the 2016 borings
classified ai least four samples as sill and seven samples as low plasticity, while the lab resuhs on

Protestants’” samples classified two samples as sili and 23 samples as low-plasticity.*

B protestants Ex. 3 at 26,

7 Protesianis EX. 6 at 19-20.

M Protestants Fx. 3 ut 25-26; Prowslants Ex. 6 al 20; xev afvo Piotesinls EX. 5-8 (Applicant’s Borings BME-07,
BME-26, BME-27. and BME-32 Compared 10 Protestants’ Geotechnical Resolts in Nearby Borings).

NG . .
™ protestans Ex. 6-E,

T . = -
AU nyorestans Ex. 5 at 27,
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According to Dr. Ross, there is a very low probability that the difference between 130EP’s
measurements of liquid limits and percentage passing #200 sieve and those same measurements
conducied by Protestants was the result of randomy vartability.  Therefore. she opincs that
130EP’s test resnits were bissed high 1o indicale more highly plastic samples and thus lower
permeability, and that the “clear implication™ is that 130ED’s fest resulls regarding plasticity
were not representative of (e entire sample because of the portion of the sample chosen to be

tegted.”’

ED

A

The ED argues that the Geelogy Report included the results of 130EP’s subsurface
investigation at the Sile. According to the ED, the investigation’s miethodology is described in
the reporl, along with a detailed discussion of the Site’s strafigraphv. The Geology Report
includes boring logs and geologic cross-sections, as well as information regarding the
peotechnical properties of the subsurface material, all of which documents that almost all
subsurface material is silty clay and that granular materials are present butl not parl of a
continuous deposit. The ED found that the boring logs, the geologio cross-seclions, and the
regional geologic map indicate the seils and strata beneath the Landfill footprint are consistent.”™
The ED notes that Mr. Snvder testified he had never seen a site for an MSW Jandfill with better
geology and hvdrogealogy than the Site, and that the soil to be excavated during construction of
the Landfill is predommantly silty faf clay that 1s well-suited for use as compacted soil tiner

material =}

2V protestans Cx. § at 27-29,
22 ED Closing, “Gealogy and Seils® section: 130EP-4 at L1-30, 175-218,

B O{30EP Snydei-1 az4; Tr. at 335-336.
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6. The ALJs’ Analysis

The ALIs find tha: the preponderance of the record evidence proves that the Application
meets all but ene of the requirements of 30 TAC § 330.63(e)(4) with respect to the content of the

Geotogy Report.?™
a.  Regional Geology

In accordance with 30 TAC § 330.63(e)(1), the Geo'logy Report includes a description of
the regional geology of the area where the Site is located, including the appropriate sections of
the Geologic Map of Texas, the BEG Geologic Atlas of Texas, and maps from the USGS
Geologic Database of Texas™ It also includes a regional shatigraphic cross-section and a
deseription of the geologic age, lithology, variations in lithology, thickness, depth, geometry,
hvdraulic conductivily, and depositional history of cach wunit based on ihe available
information.™® The USGS Geologic Database of Texas map does show the Landfill footprint
atop the Leona Formation, which it describes ag a terrace of sand, clay, and gravel up to 50 feet
deep. According ‘o the BEG mapping and the District’s witness Mr, Witson. Leona Formation
matertal is chert pebbie or gravel congiomerate, or small silica-based rock more course than
sand.””  The TWDRB rzport on Caldwell County proundwater resources also identifies
Leona Formation materzal as gravel and pebbles, indicating that in most places the gravel is
cemented. ™ Significantly, the Geology Report references the Leona Formation and includes it
in the General Regional Stratigraphic Celumn, indicating thal its maximum thickness is
40 feet.?” Further, the boring logs in the Geology Report indicate the presence of rock pieces
[fom ene-quarter inch to three inches (pebbles or gravel depending on e geological

nomenclature used) at up to 10 feet 1n all but one boring drilled by BMIz. While there may be a

™ This section of the PFD does not address the requiremenss of 3¢ TAC § 330 63(e)(3), which perain 0 the
hydrogeology of the Site. That issuz s addressed in Seation 11LE., Hydrogeology, below,

O 30EP-4 ar [ 1-12, 3739,

7 1308P-4 ar 11412, 40,

Ty ot 1432- 1434,

3| 30EP Snvder-4 at 30,

9 I30FP-d at 12,
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legitimate disagreement regarding whether Leona Formation material is located on the Site, the
Geology Report clearly includes the Leona Formation and its characteristic pebbles and gravel in
the description of the regional geology, stratigraphy, and lithology of the Site, as required by
30 TAC § 330.6342)(1). Protestants’ contention that ihe Geology Report “underrepresent(s]
significant deposits of gravel” is unconvineing and does vot render the Application out of

compliance with the applicable rule.
b. Geologic Processes

The Geology Report atso complies with 30 TAC § 230.63(e}2) in that it includes a
deseription of the active geologic processes in the vieinity of the facility, including information
required by 30 TAC § 330.355 and 30 TAC § 330.559 regarding faults and unstable areas.
Mr. Snyder described in detail the tault study and investigation that he conducted and the
evidence revealed by the study that he used in reaching his conclusion that no fault near the Site
has had displacement in Holocene time. The Geology Report also discusses the details of the
study and the criteria used 1o reach Mr. Snyder’s conclusions. Although Mr. Rubinov testified
thul he observed evidence of' a possible fault, with which 130EF takes issue and which is more
fully described and analyzed below, there 1s no cvidence 1n the record to contradict the Geology

o

Report's conclusion under 30 TAC § 330.355 that there is no fault that has had displacement in
Holocene time within 200 feet of the Site. Further. the Geology Report digcusses the Jack of
evidence of unstable greas and provides the information required by the applicable rule regarding
sol conditions, geologic or geomorphologic features, and human-made features or events in
deterpuning (hat the Site s not unstable as defined by 30 TAC § 330,559, Finally, the evidence
clearly shows the Site 1s nol focaled within a seisiic impact zone, as that e is defined by
30 TAC § 330,557, Protestants offered no evidence that this portion of the Geology Report did

220

nol meet the requirements of the applicable rules.

20 Protesiants do contest 13DEP's slope stability analysie, as discussad more fully in Seciion [HLH., Waste
Management ink: Design, below,
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¢. Subsurface Investigation and Characterization

The Geology Report meets ali but one of the requirements of 30 TAC § 330.63(e)(4)
and {3} A)-(B) pertaining 1o BME’s investigation of the subsurface conditions at the Site™ The
report includes a description of the borings drilled on site to test the soils, including a map of the
locations and elevalions of the borings. The boring logs in the report include detailed
deseriptions of materials found in the samples taken from the borings and contained the specific
details required. A sufficlent number of borings were drilled, and the borings were drilled to the
appropriate depths required by the rule. The report discusses the procedures and processss used
by BME to drill the borings, and Mr, Snyder and Mr. Adams offered additional competent
testimony regarding the details of the process for drilling both the 2013 and the 2016 borings.
The boring logs prepared by Mz Snyder and Mr. Adams that were included in the Geology
Report set foth the required information by the rule, as determined through Mr. Snyder’s and
Mr. Adams’s observanon and analysis of the soil samples collected, This information included
descriptions of each layer of material using the USCS, and the color, degree of compaction, and
moisture content,  The Geology Report included cross-sections of the generalized strata at the
Site, prepared from the information obtzined from the borings. The Geology Report included a
narrative explaining Mr. Snyder’s and Mr. Adams’s interpretation of the subsurface stratigraphy
as revealed by BME’s investigation. Finally, the Geology Report sets forth data describing the
geotechnical properties, of the subsurface soil materials and BME's conclusions regarding

suilability of the soif and strata for the uses lor which they are intended,

With respect to BME's disposal of the field notes prepared by My, Stamoulis far the
2013 borings and the sotl samples tuken from those borings, there was ne additional evidence
adduced at the hearing beyond that which was presented 1o the ALJs by Protestants with their
molion (o strike prefiled testimony and lor other sanctions against 130EP based on spoliation of
evidence, The ALls convened a prehearing conference and enfertained areument from counsel
on the motion 10 strike. After carelud and thorough review of the evidence and the law pertaining

to spoliation, the ALJs concluded that

LN

a) [30EP had a legal duty to preserve the field logs and

2 The analysis regarding the Geology Report’s compliance with 30 TAC § 330.63(e)(SWC~F) {5 set forth in
Section ULE., Hydrogeslagy, below,
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sot! samples and (b} 130EP had breached such duty without reasonable excuse. That ruling has
not changed and remains in effect, However, the ALJs also found no remedy was appropriate,
given Protestants” own 2016 subsurface investigation and their observation of and taking
samples from the 2016 borings. Together, these activities ollered Protestanis the opportunity
both to test the opinions and conclusions reached by BME based on the 2013 borings and soil
samples and to develop evidence to contradict the Geology Report’s conchusions.™ That finding
and resulting ruling also has not changed. The ALJs Further find that the disposal of the ficld
logs and the 2013 samples do not render the findings and conclusions in the Geology Reporl
inaccurate, scientifically unreliable, or legally insufficient. Protestanis bad the ability o
“double-check”™ the represertations made i the Geology Report regarding the subsurluce
characterisiics at the Site by performing thelr own investigalion, collecting their own samples,

and obtaining their own lab resuits.

Moreover, the ovidence from Protestants® 2016 subsurface investigation and boring
program, alomg with the evidence from the 2016 horings, lends credence to and generally
supports the basie findings and conclusions set forth in the Geology Report regarding the
subsurface materials at the Siwe,  While the Geelogy Report may slighily over-cstimate or
exaggerale the amount ol silty fat ctay, or CL, in Stcaturn U, and although Protestants’ soil
samples may have contained more lower-plasticity, lean clay than those collected by BME, the
preponderance of the evidence shows that the primary material found in almost all borings was
highty plastic (at clay, or CH, and that Stratum 1T is composed primarily of [at clay. Although
Protestants’ lab testing of 1ts own samples showed primarily lean clay in Siratum T, Protestants
were admiitediy and purpesciuily looking te sample tmaterial that looked different than material
described in the Geology Report. Proiestants tesied less than 4% of all samples thev collected,
and Mr. Rubinov testified that he observed lean and fat clays in almost all of the Protestants’
1 borings. Further, Protestants’ testing on samples from the 2016 borings showed a majorify of
the soil classified as fat clay, although less than was shown by BME's lab resulis. Significanily,
for purposes of determining the suilakility of the subsurface soil for its intended use. the

evidence showed that all but ene of the samples ested mei TCEQ requirements for use as landfill

Ly

= Although the May 2016 supplement is identified by 130EP and BME s a “supplement” i the Geology Report.
because it was not fonmally made o part of the Application and did not underga technical review by the ED. the
AllJs are not treating it as part of the AppHeation but as evidenve offered by 130EP in support of the Application.
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liner material, Additionally, Protestants offer no evidence that the existence of subsurface
material -other than fat clay changed the overall general conclusions reached by the Geology
Report conceming the subswrface characteristics. The preponderance of he evidence indicates
that almost all of the in-situ scils at the Site are suitable for use as compacted soil liner,
infiltration layer material. operational and protective cover, and for the upper layer of the final

COVET syslem CIOsLO laycr.

Laoking beyond the narrative of the Geology Report and reviewing the boring logs
included, BME clearly documenied that it found small amounts of materiat other than fat clay
and lean clay tn the samples from the 2013 borings. Nevertheless, 30 TAC § 330,63(e}(4) does
not set forth the complexity with which an applicant must characlerize subsurface soil materials
and slrata. Thercfore, Protestants® argument regarding the “overlv simplistic™ description of the
subsurface set torth in the Geology Report, even if valid, is unavailing. In conclusion, the
diserepancies between the characieristics of the soil samples obtainad by BME in 2013 and those
obtained by BME and Protestants in 2016 do not render the descriptions i the Geology Report
of the soil samples andd the geotechnical properties of the subsurface materials unreliable,

Inaccurate, or out of compliance with the rule’s requirements.

Protestants take issue with the Geology Report’s representation that no fractures were
observed in any of the samples taken from the 2013 borings, considering the 2016 borings and
Protestants’ borings showed several fractares, The ALJs presume that fractures existed in the
subsurface material at the Site in 2013, given the findings from the subsequent suhsurface
mvestigations and the fact that not every square foot of subsurface material at the Site was
sampled m 2013, However, the evidence showed that the [requency of (taciures in the
subsurface was extremely limiled in comparison (o the total number of samples taken Irom the
Site. Furthet, the tesimony from Mr. Snvder and Mr. Adams was uneguivocal and clear
regarding the presence of fractures in the samples from the 2013 borings: there were none. Half
of the fractures found in the 2016 borings were [ound in samples from bhorings euast of the
Landfill footprint. Therefore, there is insufficient evidence in the recard 1o indicate that 130FP
misrepresented the presence of {ractures in 115 boring logs or elsewhere in the Geology Report.

Importantly, the ED’s geoscientist who performed the technical review of the Application and
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reviewed the May 2016 supplement testified that nothing from the 2016 barings changed his
nltimate finding that the Geology Report contains comnlete and accurate information about the
geology al the Site and miects the requirements of 30 TAC § 330.63(e)(4).7%

The evidence does show the presence of multiple fiactures found in the seil samples
taken from BME-43, one of the 2016 borings. The foss of circulation experienced when this
boring was dritled is further evidence that there was an area of greater permeability in the space
where the boring was drilled that allowed the drilling fluid to flow through. F is uwnclear from
the evidence how extensive this arca was, or whether if was a larger vold or fault as Mr, Rubinov
indicated was possible. Dr. Ross did not opine that the cvidence proved the exisience of a fault
in that vicinity, only that there was a zone ol potential leachate migration. Mr. Snyder
essentially agreed with that testimony, but he testitied that the perosity was limited given the
ease of establishing re-circulation to complete the boring. Given his involvement with the 2016
soil mvestigation, 1t is reasonable io infer that Mr. Snyder obtained this information fram
Mz, Stamoulis. Moreover, Mr. Rubinov, who witnessed the dnlling of BME-43. did not refute
Mr. Snyder's staiement regarding establishment of re-circulation.  Importantly, regardless of
whether the zone is characterized as a fauit or simply a pocket of greater hydraulic conductivity

or of more secondary features, the area where it is located is 200 feet from the Landfill footprint,

Similaddy, the ALIs find that 130EP did nol submit false information o the ED in the
Geology Report and associated boring and piezometer logs that would constitute grounds for
denial of the Application. Mr. Adams’s explanalion as o why he classified a particular depth
interval in a boring as fat clay when the only sample from the boring at that depth was classified
as Jean clay was reasonable given the totality of the evidence. $pecificaliy, the cvidence showed
that the sail from hat interval, whether classified as {at or lean clay, still quaiifics under TCEQ
rules for use ag [and(ill liner material. Additionally, Mr. Snyder’s basis for including litholegic
descriptions of the adjacent borings in the piezometer logs hie created was also reasonable under
the circumstances, given the fack of iniact samples and lab test resulis from the piezometzrs.
Protestants offered no evidence to show that the lithology rom the adjacent borings would differ

in any meaningful way from the lithology in the piezometers, or that Mz, Snyder’s methodology

220 an 199241993 ED-AA-Tat 1112
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in creating the piezometer logs was flawed. Furiher, Mr. Snyder’s supervision of the drilling
aperations, as represented in the Geology Report, did not require s physical presence or
obscrvation of cvery drilled boring or to make the final decision on every single detaif involving
all borings drilled and all samiples taken, Direct, on-site supervision of the field work by the
professional geoscientist preparing the Geology Report is not explicitly required by the rules, and
Mr. Snyder’s working relationship with Mr. Stamoulis and Mr. Adams was sufficicat to ensure

the field work was done ir. accordance with established figld exploration methods.

As to Protestants’ claims that the procedures emploved by BME for collecting and
maintaining the information and data used to prepare the Geology Report violated relevant rules
and professional standards, the preponderance ot the evidence shows that BME's methodology
did not violate any applicable rule, was adequate tor the work performed, and did not result in
unreliable 1indings or conclusions. As an initial matter, some of the TCEQ rules relied upon by
Dr. Ross in optning that BME violated applicable rules concerning record retention and QA/QC
procedures were resemded over eight vears apo. The TCEQ rule regarding retention of data
records by a permittee is not applicable to an applicant such as 130EP.* In anv event, BME met
the requirements of the rule by retaining the final boring [ogs and detailed descriptions of the

samples, which are records of data used to complete the Application.

Regardless of whether BME"g protocols for collecting and retaining soil samples at the
Site met any ASTM standards, such standards arc not the spphcable rules here. The appliceble
requirements regarding borings, sampling, and lab testing are set forth in TCEQ s rules in title
30 of the TAC. While certamy provisions ol the TAC incorporate ASTM standards as
requirements, ag with certain required lab testing, the ASTM standards referred to by Dr. Ross
are not set [orth as requircments in the applicable TCEQ rules pertaining to the subsurface
nvestigation.  There is further insufficient evidence o suppor: Protestants’ claim that the
Application, and specilically the Geology Report, was not prepared in conformance with the
Texas Engineering Practice Act and the Texas Geoscience Practice Act. The cvidence shows
that final boring logs included in the Geology Report were prepared by a qualitied professional

geoscientist and geotechnical engincer based on personal observations of the samples and lab test

oA TAC §30547,
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results from such samples. Protestants cite to no decision by the Texas Board of Professional
Geoscientists finding that disposal of field notes and soil samples constifutes a violation of that

Boeard's record-keeping rule, and the ALJs decline to so find here.

However, the evidence clearly shows that 130EP failed to comply with the requirement in
30 TAC § 330.63(e)(4) that the boring plan for BME’s subsurface investigation be approved by
the ED prior to initiation of work. It is undisputed that BME had already drilled the borings at
the Site in August and September 2013 before the ED approved the Soil Boring Plan. However,
the evidence shows that there have been situations in the past in which an applicant has drilled
borings prior to receiving approval from the ED for the boring plan, and there is no evidenee that
inn any such case did the ED require the applicant to vedrill a boring as a result of the failure to
obtain pre-approval of the boring plan. Likewise, in this case, the evidence shows that although
the ED asked for additional information and clarification from BME regarding the borings
drilled and the sampies taken from the borings, the ED ultimately did approve the boring plen

and did not require BME to redrill any berings.

E. ITIydrogeology

An applicant seeking an MSW permil musl also include hydrogeological information and
data from the Site in 1ls Geology Report. Ag part of the characterization of the hvdrogeology at
the Site, 130EP was required to include a description of the regional aquifers in the vicinity

based on published and open-file sources that include:

° names and associauion with geologic units;

. COmposilion;

. hydraulic properties;

s water table or artesian conditions;

° hydraulic connzctions;

v a regional water-table map or potentiometric surface map,

. estimate of the rate of proundwater flow;



SOAH DOCKET, No. 382-15-2082 PROPOSAL FOR DECISION FAGE 66
TCEQ DOCKET. No. 2415-0009-MSW

® typical values or range of values for total dissolved solids cantent of groundwater;
@ areas ol recharge within five miles: and
® present use ot groundwater, including information concerning water wells within

one mile of the Site.”**

L3GEP was also required 1o include in the Geology Reporl dats regarding (he site-gpecific

226

groundwater conditions at and near the Sile. Such data includes the depth at which
groundwater was cncountered and records of after-equilibrium measurements in all of iis
borings; records of water-level measurements in meonitoring wells; a tabulation of all relevant
groundwater monitoring data from any on-sile wells; and identification of the uppermost aquifer
beneath the facility and any lower aquifers hydraulically connected to the uppenmost aquifer,
including groundwater flow direction and rate and information obtained fom  the

. . . . - - 27
hydrogeological investigasion of the Site urea.?

I. 130EP
a. Regional Aquifers

130k contends that the Geology Report includes the required deseription of the regional
aquifers in the vicinity of the Site”*  According to the report, the Carrizo-Wilcox and
Lecna Formations supply groundwater in Caldwell County. The TWDB designates the
Carrizo-Wilcox as a major aquifer, butl does not designate the [.eona as either a major or minor
aquifer. The reporl states that wells completed in the Carrizo-Wilcox cast of the Site account for

most of the groundwater produced in the northern part of Caldwell County, and that the Leona

30 TAC § 330.63¢e)(3).

30 TAC § 330,610k 1.

=730 TAC § 330.63(e)(3XC)-(F).
TR OLSOTP- an =12, E6-18, 3742,
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- . . : : . - S '
{(from which some groundwater is produced) is focated several miles south of the Site” As

s . C s N C oy .23
previously discussed, the Application indicates that Leona marerial is not present on the Site.™

According to the Geology Report, the Leona outereps in a narrow plain in the center of
Caldwell County, and its thickness ranges from a few feet at the edges to more than 49 feet in jts
center., The Leona curvently has limited capacity to produce groundwater, vielding small to
moderate amounts to domestic wells along Plum Creek near Lockhart; none of these wells are in

the vicinity of the Site.  Most of the public water supply now comes from the Canrizo-Wilcox. ™!

The Geology Report indicates that the Carrizo-Wilcox 1s comprised of the aquifer
portions of the Wilcox Formation and the Carrizo Formation. The Wilcox crops out cast of the
Site in a northeasterty belt across Caldwell County, dipping to the southeast at an average of
150 feet per mile and increasing in thickness in the same direction. Meanwhile, the Carrizo
ocears east and southeast of the Wilcox outcrop approximately 12 miles southeast of the Site.
According to the report, lhe relevant Hterature reflects that fresh o slightly saline water 12 found
in the Carrizo Wilcox from approximately 50 feetf near the outerop to 2.800 feet in the southeast
coraer of the county. The Camrizo-Wilcex yiclds small to lerge amounts of groundwatcr for

o

domestic, public water supply, and irrigation purposes.™”  According to the repor!, published

literature shows no aquifers located beneath the Site

A table in the Geology Report sets out the composition of the Leona and Carrizo-Wilcox,
along with hydraulic properties including their fransmissivity. groumdwater low rafe, water
gquality (including total dissolved solids and chlorides), recharge zones, a poientiometric surface
map for the Carrizo-Wilcox, the present use of water from the aquifers, and the water wells

within one mite.”™ Searching records from the TWDB, the TCEQ, and the Disttiet’s websites!

9 430EP-4 al 16, 227

B 130EP Snyder-i at 25: 130EP-4 at 16, 227,
' 130EP-2 al 16.

130EP-4 at 16.

B I30EP-4 at 29,

™ |30EP4 at 17,41,
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the USGS database: and the TCEQ Water Utility Database, 130EP jocated five water wells
within one mile of the Site {all to the east) and identified those wells on a USGS topographical
1’112111.']'35 Information rvegarding depth. completion date. completion aquifer, usage, and

latitude-longitude coordinates for the five wells are included in the report.**®
b. Hydrageotogieal Characteristics at the Site

Piczometars are used to observe groundwater elevations. They consist of a casing that
goes down to a particutar depth and a screen at a depth at which groundwater elevation can be
observed. To properly measure, the surface location of cach piczometer is surveyed, and the fop

of the casing (where it comes out of the ground) is measured.””

As discussed previously, BME installed 17 piezometers at the Sile, each within 30 feet of
a soil boring as part of its subsurface investigation at the Site.”™ Pifteen of the piezometers were
installed in Stratum [T weathered clay, and two were installed in Stratum II1 unweathered clay.
I'ive of the piezometers were installed at depths between 30.5 and 41 feet bgs, well above the
Stratum H-Stratum HI interlace and therelore, according to 130EP, not inicnded to identify that

239

interlace or measure water levels at just above that interface.”™ The Geology Report included
the dates the piezometers were nstailed, along with their depths, surface elevations,
top-of-casing elevations, and filter pack and well screen elevations: a detailed schemaiic of a
typical piczometer at the Site: maps of piczometer locations and cross-sections of the

240

piezometers and associated berings: and logs.™ 130EP contends that the May 2016 supplement
inchluded surveyed top-of-casing elevations that differed from the elevations shown i the

Application. The Application used target elevations for corresponding borings as the elevaticns

S530EP-dat 17, 42
136 '3GEP"4 at i&
7 Ty ac 2004,

B3 In the Application, rhe piezoreters were represented to each be within 10 feet of & correspoending boting.
I30EP~ wt 20. 1In the Moy 2016 suppiement, 130EP swated that the location of the piezometers are within
approximalely 30 feet of the corresponding borings. 130EP-7 at 3.

0 130EP-4 a1 131-143; 130EP Response at 37.

HOL30EP-4 a1 26-27. 50, 127-149. 152-160.
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for the piezometers. According to the 2016 May supplement, five piezometers had correcied
elevations with a difference greater than one foo!. 130EP claims that the differences in elevation
are insignificant given the size of the Site, the purpose and scope of the subsurface investigation,
and the distance between data points. The May 2016 supplement states thar the resulling
changes fo water levels in the three piezometers that have shown waler were only (.56 feet

to 0,76 feet, ™

According 10 the Geology Report. groundwater occurs at the interface of Straturn 11 and
lower permeability Stratum [I, as well as al shallow depths due 1o precipitation. BME reporied
that groundwater was net observed in any boring or piczomeler during drilling prior fo
introduction of drilling fluid, and that groundwater was encountered in only thiee piezometers
(P-1, P-4, and P-32), ali with screened intervals at the bottoma of Stratum 132 Water level
readings taken from the piezometers between October 2013 and Oclober 2014 are set forth in the
report, and water level readings from October 2013 to May 2016 are included in the May 2016
suupplemcnt.243 According 0 the water level readings, P-4 has heen dry since November 2013,
and P-1 has been dry since August 2015, Although P-32 (bottom elevation 477,42 feet) was
originally dry, it vas found with 5.97 feel of water two weeks alter installation and has retained
water through May 2016, when it showed 4.27 feet of water.™® P-32 is located near the scuth
boundary of the Site, approximately 200 feet southeast from the Landfill footprint.** According
to Dr. Ross, the only groundwater found by Protestants in their borings was in boring MP-1,
which is located very near P-32, at approximately the same depth as the water found in P-32,
above the dark gray unweathered clay.™ M. Suyder testihed that there is an unusual
near-absence of groundwalter af the Site down to a depth of several hundred feel bgs, and that the
Sile lias fess growndwater than any other site e has worked on that is propesed for or used as an

MSW landfilt* Y

HO130EP-7 at 5-6, 23-24.

B I30ED-4 af 26-27, 1535, 158, 160
#2I30EP-4 01 28: [30EP-7 a1 24;
30EP-7 at 24.

H5130FEP Sayder-1 al 27; 130EP-7 a1 14,
3 Ty, at 1397-1200,

#7opaoEp Soyder-1 at 26
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The May 2016 supplement. which included the correction to the wp-of-casing elevation,
confirms ihat the groundwater found in piezometer P-1 was encountered between 327.69 feet
mean sea level (Ymsl) and 333.58 ft/ms] in a screencd interval between 528.69 ftYmsl and
538.69 fi/msl™®  The Swarum H-Stratum 11 interface in the 2013 boring corresponding to
P-1 (BME-1) was found at 528.91 ftmsl.”™ I piezometer P-4, proundwater was encountered
hetween 518.92 f/msi and 319.61 ft/msl in a screened interval between 31942 ft/ms] and
§39.42 ft/mst.™  The Stratum 1I-Stratum I interfece was found af $14.89 A/msl in the
2013 boring comespording 1o P-4 (BME-4}, at 527.99 fi/ms] in the 2016 boring corresponding to
P-4 (BME-4B). and &t 532,00 ftyms| ar the Protestants’ boring in the vicinity of P-4 In
piezometer P-32, groundwater was found between 47742 f/msl and 483.62 ft/msl in a scrcened
inferval between 478.42 fiyms! and 498.42 fiymsl.”> The Stratum [1-Stratam TIT interface in the

20113 boring corresponding to P-32 (BMFE-32) was found at 478.12 fi/msl >

The Geology Report stales that the water level readings from the piezometers reflect that
small amonnts of groundwater ocewr at the Site in Stratum IT just above its interface with
Stratum 11 under unconfined, water {able condilions. Other than this zone of groundwater, the
May 2016 supplement indicates that BME’s ficld investigalion showed no aquifers present
beneath the Site.™ The boring logs show weathering in Ibe clay decreasing with depth, and the

lack of weathering in Stratum I indicates 1t serves as a lower confining unit (aquitard) for

s

Stratum 11, creating a pathway for groundwater movement at the interface of the two strala.™
According to the Geology Report, although the groundwalter in this zone is insufficient to supply

usable quantitias for industrial, rrigation, domestic, or livestock uge, the volume is suffictent for

HEI0EP-7 at 23224 The Application indicated thar the water wag encommtered between 376 01 fismel and 534 14
fifmsi in a screened intervel between 32791 f'ms) and 337 91 vmst. See |30EP-4 a1 2728

1 30EP-4 at 161,

“0 {30FEP-7 at 23-24. The Application indicated thar the water was encounlered between 511.63 fims! and 52034
f'msl in a sereenced nlerval bepween 512003 Wmsh and 332,13 fYmsl, See P30EP-4 at 26-27,

SU130FP- st 161 130EP-7 a: 17: Protestants Ex. 3-L,

BT 30EP-7 m 23-24. The Appliestion indicated that the water was ancountered between 477.12 ft/ns] and 484.38
fi/msl in a sereened tierval between 47812 1¥msel and 498 tiamsl, See 1308P- at 26-27,

30EP-T at 7.
=+ 130CP-7 at 8.
B L30EP-4 at 29,
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sampling and @nalvsis in accordance with TCEQ rules, Therefore, according to criteria used by
the TCEQ MSW Permits Section for aquifer characterization, this zone is an aquifer and is the

5 M. Snyder testified that this zone of

, . . 3
uppermost aguifer at the Site under TCEQ rules.™
groundwater occurrence 1s the uppermost aquifer at the Site, and that no lower aquifers ave

hvdraulically connected tc this zone beneath the Site. ™’

130EP notes that TCEQ rules do not require in-situ permeability testing for analysis of
the hydraulic conductivity of the subsurface, but do require Jaboratory permeability festing.
Originally, BME intended to perform slug tesis in some of the piezometers, which would
measure permeability in the field. However, Mr, Snyder subscquently made the judgment call
that there was not enough of a water column in any of the piezometers to conduct a valid slug
test.™® Mr. Adams testified that BME followed the permeability testing set forth in TCEQ rules
when it performed lab tests on soil samples from both the 2013 borings and the 2016 borings.””
According to 130EP, although the rules only require a lab test from one sample from each
stratum, BMIZ performed permeability testing on eight Stratum T samples and three Straqum 11
sammples from the 2013 borings and provided the average permeabilities from those tests in the
Application ™ Turther, BME performed permeability testing oa onc sam ple from Stratum I and
two samples {rom Stratum I from the 2016 borings. Mr, Adams testified that the results from
the testing performed on the Stratun 11 sample trom the 2016 borings were consistent with the
resulis on the Stratum If material from the 2013 borings. Further, the test resulis from the
Stratum i samples from the 2016 borings showed a higher permeability than the 2013 borings,
but Mr. Adams explained that those resulls are likely inaccurate given disturbance to the samples

- . 26
during preparation,

B 30EP-4 a1 29,

1 30ED Snyder- | at31.

P Te, ap 442-443.

2T At 893-896; see 30 TAC § 330.63(e)(S),

¥ 130EP Adams- | at 15; (30EP-4 at 24-23, 175-218.

X1 30RP Adams-| at 16,
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Mr. Snvder evaluated the direction of groundwater ilow at the Site and its velocity. The
contour maps includad in the Geology Report and the May 2016 supplement (updated to include
information from the 2016 borings) both show groundwater flow from the Land(ill footprint may
oceur to the northwest, west, southwest, south, southeast, and east.®® Mr. Snyder tesiified that
there was insufficient data to prepare a pofentiometric surface map because of the limited
groundwater at the Site, so he used the structural contour map of ihe top of Stratum Il 1o
evaluate the groundwater gradient.”®  According to Mr. Snyder, in the type of hydrogeologic
seiting found at the site, the groundwater surface typically mimics the surface topography and
the contouring of an unweathered surface such as Stratum 1112 The Application indicates that
the structwal contour map does bear a strong resemblance to the swface topography,”™® The
evaluation revealed eight separate flowdines represemtative of the gradient variability throughout

. N . A iy
the Site, and the gradients were determined for each flowline,*®*

The gradients Mr. Snyder
estimated from the structural contour map were used m his calevlations for groundwater fiow
velocity, which also used an arithmetic mean from hydranlic vonductivity determined from lab
testing. The calculated gromndwater velocities for each flowline are included in the Geology
¢ 267

Repor 13DEP contends that the groundwater gradient evaluation in the Application was

revised in the May 2016 supplement with respect (o the contours for 520 feet and 530 feet bgs in

l1he northern portion of the Site. 2

2. The County

‘The County argues that the Application, the testimony of Applicant’s witnesses. and the
testimony of Dr, Ross, Mr. Rubinov, and Mr. Courtney shows that 130EP failed 0 propeily
jdentify potendal groundwaler, (he uppermost aquifer, and any lower aguifers hydraulically

connected beneath the Site. The Comly further contends that there is evidence in the record that

% {30TP Snyder-1 al27; 130EP-4 at 151; 130EP-7 et 17,
3 130EP Snyder-1 ai 27-28; [30EP-d at 30-31.

¥4 1 30EP Snyder-1 at 28,

B PR at 278,

W 30EP-d at 31, 228,

=7 130FEP-4 at 31, 228.

% Compare 130EP-4 al 222, wirh 1306P-7 al 18,
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the Wilcox Formation is present beneath the Site and gpecifically claiins that there have been two
wells drilfed into the Wilcox Formation near the proposed Site. Further, the County argues {hat
the Application fails to provide adequate information to address concerns regarding the
formations under the impoundment area of the Site 21 Reservoir. The County also joins in and

adopts all of the arguments made by Protestants concerning hvdrogeology issues.
i The District

The District notes that its geologist, Mr. Wilson, belicves that the Wileox Formation
outerops under the waters impounded at the Site 21 Reservoir. Conceding the impoundmenst is
outside the area sought by 130EP to be permitied, the District nevertheless contends it would be
prudent (0 explore the fotmations under the impoundmenl to develop additional information
concerning potential mpacts of the planned Facility operation. "The District further argues that
the Carrizo-Wilcox Formation extends to an area soulh of the Site, based on water production

from a formaticon that water well drillers identified as the Wilcox.
4, Protestanis
a. Hyvdraulie Conductivity

Dr. Ross was critical of 130EP’s analysis of the hydraulic concuctivity of the subsurluce
material at the Site and lhe coresponding discussion in the Application of the potential for
leachate migration from the Landfill to nearby aquilers in the event of a liner Teak. Protestants
cite 1o Dr. Ross’s educationzl backgreund in civil engineering, her research concerning water
moverrent through saturated soils, and her professional engineering expetience in measurement
of hydraulic conductivity in arguing that she is the “most highly qualified and most experienced

. . . . . P
witness™ to testify regarding eroundweater movement at the Site.”™

Dr. Ross testified that hydraulic eonductivity, a measurement of the subsurface capacity

to transmil groundwater, i3 the best indicator of the potential for leachate migration to aquifers in

“* Pratestants Clasing at 43-44: Protestanis Ex. § at 6-7.
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the event of a leak and a key parameter for astimating groundwater velocity and travel times to
aquifer receptors.’™ She stated that the hydraulic conductivizy measurements set forth in the
Application. bascd on faboratory permeabilily measurements, were much lowcer than the values
measured in the lab on scil samples from the 2016 borings and Protestants’ borings. Dr. Ross
testified that lab test results on a sample from one of Protestants™ borings revealed that the
hydraulic conductivity of some of the material at the Site is approximarcty 100 times higher than

the hydraulic conductivity represented in the Application based on the 2013 borings.™!

Moreover, according to Dr. Ross, measuring hyvdraulic conductivity by lab tesiing is
insufficient to accurately refleet actual field conditions because the tests ¢an only be done on
cohesive samples, thus biasing lab testing foward more plastic materials with lower hyvdraulic
conductivities. She observed many samples from the 2016 borings and Protestants’ borings that
were not sufficiently cohesive to allow for permeability testing in the lab. Dr. Ross testified that
before lab iesting for permeability, gravel and cobbles are removed and the soil is remeolded,
climinating natural structures such as root holes, [issures, and {raciures. which can significanily
contribute to hydraulic conductivity. Based on her determination that the lithology at the Site is
complex and consists ol incohesive materials, Dr. Ross opined that the lab test results 130T2P
used to determine hydraulic conductivity do not reliably indicaie the range of permeability of the

~a

" - - . . - . 192
subsurface sotls, According to Dr. Ross, in-situ pernieability analvsis was necessary.” ™
b. Groundwater Modecl

According to Protestants, (a) inconsistencieg in the elevation of the Stratum H-Stratun 111
mterface at boreloles in close proximily to one another, (b) screening of piczometers at
elevations above tae Stratum -Siratum 1 interface. and (¢) inconsistencics between measured
aroundwater elevations and asserted groundwater flow directions alt show that 130EP’s

depiction i the Application of groundwater elevation, flow, and velocity at the Site is unreliable.

¥ Braresiants Bx, 5 at 30,

1 protestants Bx. 5 at 32.

7 Protestanis Ex. § ot 31-32; Protestants Ex. 5-0.
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Protestants contend that data from [30EP’s piezometers does not suppott its position that
groundwater occurs al the Site at the interface of Strata IT and 1. Dr. Ross testified that based
on her August 2015 measurements, nine of the piezometer bottoms do not reach the interface and
are more than a foot above it, and six of those are more than five feel higher than the interface.
Therefore, Dr. Ross stated, these piezometers did not measure groundwater at the interface.*”
Protestants also noted that 130EP made changes to the top of the casing elevations for the
plezometers during BME's 2016 field work at the Site. According to the ED's witress
Arten Avakian, P.G, chenges to the top-of-casing elevations would change the subsurface
elevation by the same amount. Therefore, il the top-of-casing elevarion changes were made to
piezometers used to determine the contact point between Strata 11 and 111, it could alfect the

" Further, the clevation of the sercen would be corrected by the same

depth of that poin
amount to accurately reflect the clevation of the top and bottom of the screen interval. Tinally,
according lo Mr. Avakian, if the fop-of-casing elevations were wrong, the potentiometric levels

were also wrong.”

Dr. Rosg also testified that the groundwater gradients set forth in the Application are
inaccurate. She stated that the boreholes drilled in close proximity to one another showed
significant ditferences in (he clevation of the interface between Stratwm H and Stratum 1E, up to

7.11 feet. Such jrregularity, according to Dr. Ross, indicates that the smooth 10-feol conlour
lines presented on 130EP’s groundwater gradient figures in the Application and in the
May 2016 supplement do not reflect accuraic conditions beneath the Site.  She stated that the
irregularity also indicates that groundwater at the Site flows through fractures and fissures and

not uniformiy across the interface of the Stratum 11 and Stramm 111,77

Dr. Ross described additional inconsistencies @ the Application’s  depiction of
groundwater flow at the Site. She testified that the delineation of contours on the top of
Stratum 11l shown in the Application are inconsistent, by approximately 10 feei, with the

rotestanis Ex. 5 at 37.
7 T, at 2604-2005.
T Tr al 2003,

7% protestams Ex. § at 35-36; 130EP-d at 222: 130EP-7 a 18,
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measured interface between Stratum I and Stratum I at ene boring location.  Specifically,
Dv. Ross states thal the 520 ft/ms! contour fine is very close to BME-1, even though the
Stratum 11-Stratum 11l inferface at that boring was found at 528.91 ft‘msl.  She contends,
thevefore, that the 530 ft‘msl contour fine should ne much closer to BME-1."77 Dr. Ross also
stated that the depiction in the Application of groundwater flow from the center of the Landfili
towards ifs edges is not supported by the piezometer data. Specifically, piezometer P-1, which
recorded a high water elevation of 534.14 fi/msl is incongistent with the ahsence of water in
piezometer P-7, where the Stratum H-Swatum 1 interface is represented to be 524,95 fi/msl.

Protestants argue that groundwater could not flow from P-7 up 1o P-1 18
5. The ED

The ED notes that the Application contains a deseription of the groundwater at the Site in
general tenns and deseribes the hydrogeology at the Site. The ED alse cites to Mr. Snyder’s
testitnony that there is very iitle groundwaier present in the silty clays and shales at the Site
dewn (o a depth of several hundred feet bgs, and that the Siie has less groundwater than any site
on which he has previously worked.”” My, Avakian testified that the mformation provided by
[30EP in the Application and the May 2016 supplement complies with TCEQ rules regarding

hvdrogeolo g}hm
6. The ALJs®> Analysis

There ig no dispute that the Appiication includes a description of the regional aquifess in
the vicinity of the Site, which are identified as the Leova and the Carrizo-Wilcox. This
description inciuded these aquifers” associations with geologic units identified at the Site; their
composition; their hydraulic properties: their water 1able or artesian conditions; their hvdraulic

conneclions; the avallable potentiometric swiace map for the Carrizo-Wilcox; iheir estimated

7 Protestanis Ea. 3 at 36,
¥ Protestants Ix. 5 at 36-37; Protestants Closing at 48.
7 {30EP Sryder-1 al 26.

BOID-AA-lat 12,
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groundwater flow rates; their typical 1otal dissolved solid content values: their arcas of recharge:
and the present use of their groundwater, The Application also identified the five water wells

within one miie of the Site and those wells’ focation and aquifers.

The Application also includes a discussion regarding the permeability {ests that were
performed an soil samples [(rom beth the 2013 and 206 borings as reguired by 30 TAC
§ 330.63(e)(3)(B). The evidence shows that these tests were performed on undisturbed soil
samples in accordance with the rule and the applicable appendices from the United States Ammy
Corps of Engineers (USACE) and ASTM standards. There is no applicable rule requiring [ 30EP
to perform in-situ permeability lests, and the evidence shows that there was not enough water
encountered in any of the piezomelers to perform such a test. While in-situ permeability testing
would have more accurately reflecied the hydraulic conductivity of the subsurface materizl at the

Site, it was not possible or required.

The Application included detailed data regarding the depths at which groundwater was
encountered. Specifically, water was not encountered during the drilling ol any of the 2013 or
2016 borings prior to the introduction of drilling fluid, and groundwater was found in just ihree
out ol the [7 piezometers. The cross-sections prepared from the borings that depicted the strata
beneath the Site are annotated o show the level af which groundwater was found in the three
piezometers (P-1, P-4, and P-32). Turther, Protestants’ own horing program only found
groundwater in one boring, which was very near to P-32, and it was at approximately the same

depih.

The preponderance of the evidence shows thal the zone of the minimel groundwater
occurrence beneath the Site is in Stratum L at or just above i3 interface with Stratum 11, and
that this zone is the uppennost aquifer below the Site as identified by the Application and
Mr. Snyder. No evidence was offered to indicate that there was any other aquifer bencath the
Site, and the evidence showed that no lower aquifers are hvdraulically connected to this
uppermost aquifer.  Although nove of the evidence is definitive as to the exact location of the
minimal groundwater cceurvence below the Site. it was found by both 130EP 2nd Protestants to

he just above Straium 117, Although the Stratum H-Strattm 111 interface was located al different
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elevations in borings that were drilled in close proximity o each other, this “irregularity” does
not change the location of the gronndwater. As with the Application’s description of the
geological charactenistics of the soil, Protestants contend that the surface conlour mup utlized by
Mr. Snyder to estimate groundwater flow directions and velocity is not complex enough given
the different  elevations at  which various borings and piezometers show the
Stratum H-Stratum U interface to exist. However, 30 TAC § 330.63{e)(4)(H) does not require
any particular level of specificity, and Protestants fail to explain how the alleged simplicity of the

surlace contour map resulled in an inaccurate delermination of the uppermest aquifer.

The preponderance of the evidence also supports the characterization of the groundwater
flow and velocity.  The evidence showed that the limited hydraunlic conductivity of and Jack of
weathering effects in Stratum I allow it to function as a lower confining unit o the groundwater
found 1 Stratum II and create the pathway for groundwater movement. The differences in
elevation of the Stratum [[-Stratum [T interface result from t-he topography of the Site, as the
evidence shows the shape of the interface sirongly resembles the surface topography. Protestants
offered no evidence to the contrary with respect to the contovring of the Stratum H-Stratum I
interface,  Instead, (hey poimt to differences in the elevatons found in dilferent but nearby
borings that, in the scope of the overall hydralagy of the Site, are relatively minor and do not
alter the groundwater flow directions or velocity in any material way, The revisions to the
groundwater gradient evaluation reflected in the May 2016 supplement address Protestants’
cancerns regarding the relative accuracy of the structural éomour map used by Mr. Snyder.
Further, Protestants’ argument that the direction of groundwater flow reflecied by the
Application is nonscnsical s without merit. The groundwater gradicnt cvaluation does not show
groumdwater flowing from P-7 in a northwesterly direction toward P-1; instead, it reflecls

groundwater movement In & westerly or southwesterly direction from P-7.

The evidence provided by I130EP concerning the regional aquifers and the
hydrogeclogical conditions of the subsurface at the Site complies with 30 TAC § 330.63(¢}(3)
and (S$Y C)-{F).
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F. Groundwater Monitaring

As part of the Application, 130EP was required to subimit a Groundwater Sampling and
Analysis Plan in accordance with cerfain requirements set torth in Subchapter 7 of chapter 330 in
the TCEQ rules governing MSW jLJermilting_z.Egl Inciuded in the plan must be a delineation of the
waste management area, property boundary, proposed point of compliance {vertical surface
located no more than 500 feet from the hydraulically dewnuradient limit of the wasic
management unit houndary, extending down through the uppermest aquifer), and the proposed
location of groundwater monitoring wells. Further, it must include an analysis of the most likely
pathway(s) [or pollutant wigration in the event that the primary barrier Hner 1s penctrated. The
analysis should incorporaie any groundwaler modeling data and results and consider changes in
groundwater flow expected to result fram facility construction. [n addition, 130EP was required
to provide detailed plans and an engineering veport describing the proposed groundwater

monitoring program to meet the requirements of 30 TAC § 3304032

A cerfilied groundwater scientist must design and certify the groundwater monitoring
systenm. including the number, spacing, and depths of the monioring wells, The design should
be based on techamical mfdrmation specific to the Site, including a thorough characterization of
aquiter thickness; groundwater tlow rate; groundwater fow direction; effect of construction and
operation on tlow rate and divection; and thickness. stratigraphy, Hthology, and hydraulic
characteristics of geologic units and (11 materials overlving the uppermosit aguifer, the materials
of the uppermost aquifer, and materials of the lower confining wnit of the uppermost aquifer. ™
There are mwngerous requirements for the groundwater monttoring program that must be followed
and which are designed 1o ensure the results provide an accurate represertation of groundwater

quality at the background and point of compliance welis.™™

These requirements include
hackground monitoricg wells o allow determination of the quality of background groundwater

not affected by leakage; wells installed to allow detarmination of the quality of groundwater

#1300 TAC § 330.63(0.
B30 TAC 3 330.63¢D(1 1-4).
B30 TAC § 330.403(e)( 1),
B30 TAC § 330,405
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passing the point of comphance and enswre detection of groundwater contamination in the
uppermost aquifer; and well spacing of 600 feet or less unless a site-specific technical

o .
demonstration is made.”**
1. 130EP

[30EP contends that, as found by the ED, the Application included a proposed
groundwaler monitoring system that met the requirements of the applicable rules. 130EP argues
that the Application includes a topographical map depicting the waste management area, the
property boundary, the proposed poin{ of compliance, wud the proposed location of monitoring

i1

wills. As part ot the Application, 130EP submitted a Groundwater Sampling and Analysis

Plan prepared by BME for the Site.® Mr. Snyder testified that the plan complies with all
applicable regulatory reql,iircnmnts.283 According t¢ the plan, the Landfill is designed to remain
primarily in Swatun I, The plan describes the leachate collection system and sump design that
will be incarporated into the excavation of the Tandfill.  130FEP claims that it included an
analysis of the most likely pathways for contaminate migration in the event the primary liner is
ponetrated. ™ The plan explains that in the event of a leachate release. the comtaminants would
maove downward through the unsaturated portion of Siratum 1F. [f the leachate reached the
groundwater just above the mterface between Stratum I and Steatum 11, the miscible
contaminanls would be diluted by the groundwater, which moves laterally al the interface of the

290

weathered and unweathered ¢lay. Mr. Snyder stated that the groundwater would move very

slowly through the subsurface and much more readily through Stratum 1T than Stratm 1T,
Further, 130ET points to the design plans and engincering report for the groundwater monitoting

program set forth i the Appiicalion,w'

peis

30 TAC § 330.403(2),
B 30RP-4 at 237,

BT 30EP-4 at 220-268.
B8 130FP Snyder-1 at 26,
1 I0EP-4 at 229-230.
0 130FP-4 at 229-230.

G

UL A0EP-4 ar 2244268,
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BMI s subsurface investizatton at the Site determined that the most likely pathway for
canlaminate migration is down through the unsaturated portion of Stratum II and hen aterally at
or near the inlerface with Stratwm 11 Fusther, it found that groundwater would likely How to the
northeast, west, southwest, south, southeast, and east sides of the Site.”” Based on this analysis
and the determination of the digection of groundwaier flow, Mr, Snvder designed and cerafied
the groundwater monitoring systern to swrround the [landiBl on all downgradient sides
(everywhere except a small area at the northeast perimeter) with 26 wells drilled to monitor
proundwater af, and up 10, 2¢ feet above the Suatum II-Stratum 111 interface.*” According to
Mr. Snyder, 25 of the wells will be located downgradient from the Landfill footprint at depths
and locations lhat will aliow detection of contaminatien m the unlikely event groundwater is
contaminated by material from the Landfil, All wells will be spaced no more than 600 feet
apart. There will be one background monitoring well vpgradient from the Laudfill footprint on
the northeast side™™ M:. Snyder testified that the procedures set forth in the Groundwater
Sampling and Analysis Plan for sample collection from the wells and the analytical and

seatistical methads for evahluating the samples will meet the requirements of 30 TAC

§ 330.405.°

130FEP asscris that the boring {MP-1} and piezometer (P-32) where groundwater was
consistenily found are located 200 feet to the southeast of the Landfill footprint, and the waler
wells completed i the Carrizo-Wilcox nearest to the Site are all more than one-half mife cast of
the Landfill l’(}mprim.?’:m It contends that the Wilcox Fermation outcrops east of the Site, wrends
northeast across Caldwell County, and is not hydrautically connected to any formation nnder the
Sire. 2

approximately 12 miles southeast of the Site "t Concerning the southeast area of the Site in the

Also, the Carrizo Formation occurs cast and southeast of the Wilcox outerop,

location of MP-1 and P-32, 130EP notes that there wiil be nuwimerous monitoring wells on the

1 |10EP-4 al 229-230.

T 4200P-4 a1 231232, 237, 130EP Savder-1 af 28.
P4 |30EP Snyder-] at 28: 130EP-4 at 224-268.

3| 30EP Snyder-1 at 26,

¢ protestants Exs. 5-T. S-AD.

M7 30EP-4 at 229.

2 500P-4 at 16,
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easi, southeasl. and south sides of the Landfill footprint, including one immediately adjacent to

the location of MP-1 and P-32.°%

2. The County

The County argues that the Application, the testimaony of Applicant’s witnesses, and the
testimony of Dr. Ross, Mr, Rubinov, and Mr. Courtney show that 130EP failed to propetly
identify potential groundwater and the uppermest aquifer and any lower aguifers hvdraulically
connacted beneath the Site. The County turther contends that there is evidence in the record that
the Wilcox Formalion is present bengath the Sife, and & specifically claims that there have been
two wellg drilled into the Wilcox Formation near the proposed Site, Further, the County argues
that the Application fails to provide adequate information to address concerns regarding the
formatlions under the mpoundment area of the Site 21 Reserveir. The County also joins in and

adopts all of the argunents made by Protestants concerning hydrogeotogy issucs.
3. The District

The District takes the position that 130EP s groundwater monitoring program should be
required to address water quality in the two water wells drilled in the Wilcox Formation south of

FM 1185 in close proximity to the Site,
4. Protestants

In criticizing 13GFP’s groundwater monitoring system, Protestants again take the position
that the site-specific technical information on which Mr, Snivder based his design s inaccurate
and unreliable.  Therefore. contend Pretestants, the Application fails to identify the multiple
potential pathways at the Site for leachate migration, rendering (he groundwater monitoring

system out of compliance with the applicable rule.

5 {30EP-4 at 237,
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Specifically, Protestants claim that there is a high potential for leachate migration in the
southeast corner ol the Site near boring MP-1 and piezometer P-32, 1opether with a depositional

() . N
7 Protestants base this

inferfuce or transition between the Wilcox and Midway formations.”
claim on the consistent measurement of groundwater in both MP-1 and P-32, combined with the
lithology of samples from MP-1 showing clayey silts and cemented sandsione, the types of
material Dr. Ross and Mr, Rubtnov opined one would find at the transition between the Wilcox
and the Midway.”"" Mr. Rubinov testified that it may be difficult 10 tel] between a Midway and
Wilcox material in the transition zone. which is evidenced by “interfinsering” of siliy materials
from deltaic deposits on top of marine materials, primarily clays, and the depositionat
environment changes over tme [Fom the marine enviromnent to the delta environment.”™
Mr. Rubinov testified that che rapid iransmission of groundwater into MP-1 supports a
conclusion that the water was stored in the sifty material found in that boring”® Finally,
Dr. Ross testified that there are numerous wells completed in the Carizo-Wilcox Aquifer located
just east and southeast of the Site, in close proximity to ihe arca near MP-1 and P-32 where
potential for leachate migration may he I*|i1:;_h€:.qt..EC"1 Protestants argue that this potential migration
pathway, along with those found by Dr. Ress as existing through Leona sands and gravel, silt or
fine laminae of the Wilcex, ot silt or sand laminae or fssures and fractures i the Midway group
to the Camrize-Wilcox recharge zone, were not disclosed in the Application or taken into

consideration by BME in designing the groundwater monitoring system ”™
5. The ED

The ED takes the posttion that, based on Mr, Avakian®s technical review of Part Il of the

Application, the Groundwaier Sampling and Analysis Plan and the monitoring system proposed

3

by 130LP meet the requirements of 30 TAC chapter 330.7" The ED notes that the Application

U protestanis Closing at 51; Ty, ar 1518,

S protestants Ex. 5 ul 30; Tr. at 1678,

Ty 1677-1679.
O Tr. at 1679,
Protestanis Ex. 5 at 3d: Protestents Iixs. 3-T, 5-AD.

A

m—y mn

Pratestauts Closing at 52-33; Protostants x. Far 21,

M PP AA-T at 12; Tr. ar 199121992,
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indicates that no part of the proposed landfill overlies any major or minor aguifer, that
groundwater occurs in Stratum H and is contained by Stratum HI, and that groundwater would

move slowly if contaminated.

6. The ALJs’ Analysis

The preponderance of the evidence shows that 130EP’s Groundwater Sampling and
Analysis Plan, along with the proposed growmdwater monitoring system, meets the requirements
of 30 TAC §§ 330.63(f) and 330.403. The plan included the required topographical map, an
analysis ol the most likely pathway(s) for pollutant migration in the event of a liner leak. and
detatled plans and an engineering report describing the mionitoring program. The evidence
showed that the system has a sufficient number of wells at appropriate locations and depths 1o
yvield representative samples from the uppermost aquifer, inctuded a background menitoring well
and wells installed to allow determination of the quality of groundwater passing the point of
compliance and ensure delection of groundwater contamination n the uppermost aquifer.
Further, the wells will be spaced no more than 600 feet apart as required. For the reasons more
fully set forth in the ALJs™ analysis of BME's subsurface investigation in Section 11D, Geology
and Soils, and Section IHLE., Hydrogeology. above, the preponderance of the evidence shows
that the site-specific technical data used by BME in the development of the groundwater

moniloring systemt was sufficien(ly accuraie and reliable.

Addressing Protesiants” specific concerns. the evidence does show an area southeast of
the Site that could serve as a pathway for leachate migration in the event contamination was fo
leak out of the liner and move through the groundwater southward along the gradient to that
location, This location is 200 [eet southeast of the Landfill footprint. The proundwater gradient
evaluation included in the Application shows thai groundwater would flow in a southerly ot
casterly direction from the south end of the Landfill, and not toward the ares around BME-32.
However, the groundwater modeling system eails for scveral wells to be installed batween the
Landhll footprint and this area of concern to the Profestants, with one immediately adjacent to
BME-32. Therclore, the groundwaler menitering system is adequately designed 1o detect

confanmination in the uppermost aquifer at this location.
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G (General Faeility Design

As part of the Application, 130EP was reguired to include descriptions and information

concerning severai aspects of the general design of the facility. These aspects include the

following:

access and control of access (o the facilily;

a generalized process design and working plan of the overall facility, including
(a) waste flow diagrams: (b) drawings of the phases of waste coliection,
separaiion, processing, and disposal of waste; (¢} ventilation and odor control
measuies; (d) general construction details of storage and processing units,
ancillary equipment, and siab and subsurface supports for all storage and
processing componenis; (e) focation and design details for containment dikes or
walis; (f) plans for storage of grease, oil. and sluadge; (g) disposition of effluent;
and (h) noise pollution control designs for the transter station;

facilitation of proper cleaning of the processing facilities, which can be
accomplishad by () controlling surface drainage to preveut surface water runoft
onto, into, and off the freatment arez; (b) constructing walls and floors of hard-
surface matertals that can be hosed down and serubbed; (¢) allowing for thorough
cleaning with water or steam, and (& providing adequaile foer or swmp drains to
remove wash waler;

disposal of liquids, including wastewater, 10 avoid contamination of surface waler
or groundwater and to comply with TCEQ rules; and

if necessary, protecuion ol endangered species.™”

130EP

The Application Indicales thal access 10 the Site will be controlled by a perimeler fence

mstalled at the Tacility boundary and a locked gale at the entrance road. The fence and gule will

be constructed with a mnix of barbed wire, woven wite, wood, plastic, piping, or other suitable

material, and both will inspected monthly. The gate will be Jocked when the Facility is not

accepting waste. According to the Application, the fence and the gate will keep livestock oui of

ELt

30 TAC § 330.63(h). The Species Protection Pl addressing endangered or ihrealened species at the Siie ds

addressed separatety in Section J1E.]. Endangered or Thyezlened Species, below.
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the Site, protect the public from exposure to heaith and safety hazards, and discourage

: . - o1, 308
unauthorized entry and unconirolied disposal of waste or hazardous materials.”

The storage and processing factlities at the Site include the large item storage area, the
reusable materials staging area, the citizens’ convenience center, the used/scrap tire storvage arca,
the wood waste processing area, ihe leachate storage facility, and the wuck wheel wash.?” The
Application includes a flow diagram and a schematic drawing depicting the storage, processing,

19 There are

and disposal sequences Tor the types of wastes that will be accepted af the Facility,
descripuions of odor contro} measures for the storage and processing facilities included in the
Application.?!! Other drawings provided in the Application show ihe location of the processing
and storage facilities near the entrance, as well as the details of the processing and storage
- facilities, including construction detals of slab and subsurface components {or each processing
tacility and engineering design details of the containmer:t dikes or walls.>!? Specifically, the slab
and subswiface support for the fruck wheel wash includes conerete footings with bars and
stirrups, a concrete wall with bars and concercte footing with bars and stirrups (or the citizens’
convenicnee center, and a secondary containment slab, tanks foundation, and concrete wall all

. . - . . g 33
with bars, and a conerete footing for the leachate storage facility.

Mr. Adams testified that geotechnical evaluations of the cites for the processing and
storage facilities would be appropriately conducted closer to the construction phase when the

actual final size of the structures and the construction materials o be used are known ™'

According to the Application, grease trap waste, used motor oil, and sludge will not be accepted

B 130EP-2 at 26.

2 130EP-2 w32,

M 130EP-2 gt 27, 39-40,
*O30EP-2 a1 28-31; 130EP-5 at 143-144. The Application includes an Odor Management Fian, which is analyzed
in further detail in Section H1.Q., Qdor, belaw,

HEOI30EP-2 w 27, 41485,

TOI30RP-2 4t 42443, 43

Ty at 890,
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at the Facility.”® The Application provides a description of the processes for waste disposal at
the Facility.*'

For the large item storage area, citizens’ convenience center, and usedfscrap tive storage
arca, farge items, MSW from the pubiic, and tires will be transferred into sieel roll-off containers
or trailers, whicl will be tarped 10 prevent rainfall accumulation, The containers and trailers will
be cleaned by removing loose material and disposing of it at the working tace of the Landfill and

3HY

then washing down the containers and tranlers with water,™ " At the reusable malerials slaging
area, inert and non-inert materials will be stored for fisiure operational use. The non-inert
materials will be located in areas with positive drainage away from the stockpiies to prevent
surface water runon, while contaminated runoff will be prevented by containment berms.”'® The
citizens' convenience center will be constructed of reinforced concrete.  Waste spills will be
picked up and disposcd of at the working face, and the concrete will be washed down with water
as needed.’” Wood waste will be chipped and stockpiled at the wood waste processing arca in
small piles. The leachate storage facility will include two sicel storage (anks enclosed in a
reinforced concrete structure. The concrete structure will be periedically cleaned by removing
loose material and dispesing of it at the working face and then washing i down with water, The
truck wheel wash will be casstructed of metal and reinforced concrete. Mud from the settling
basis will be periodically disposed of at the working face and the concrete surfaces will be
washed down with water. All wash water will be treated and disposed of as contaminated water

{water that may have come into contact with waste).”®

According to the Application, the storage and processing facilities will be matntained and
operated to manage ranon and runof! during the peak discharge from a 25-vear. 24-hour storm

T - ~ . v . 13
event to prevent the off-site discharge of waste, including processed and stored materials, ™!

MEO1300P-2 at 12412,
NEOEP2 a1 2731,
H7O[30ER-2 at 32,
S AgEP-2 at 32, 44.
3% | 30EP-2 at 32,
3 O0EP-2 at 32-33.

" [S0EP-2 a1 34,
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Contrals will be implemented to minimize surface water running on, into, and off of the siorage
and processing facilities. Contaninated water will be handled in a controlled manner and, if

discharge is necessary. pursuant to TCEQ authorization™ The Application indicates that the
Facility is designed 1o keep contmninated water separate from uncontaminated surface water
runoff, and notes that contaminated water will not be discharged to the surlace water
management system at the Site. Pursuant to apphicable tules, 130EP will notify the TCEQ of its
infent to operate pursuant to a general stormwater discharge permit (Permait No. 030000) for

industrial activity.
2. The County

The County arzuecs that the testimony of 130EP’s witness Tyson L. Traw. P.E.. showed
that 130CP failed to adecuately analyrze drainuge Fom the scale house, citizens” conveniencs

center, truck wheel wash, transier station, maintenance building, and leachate slorage facility.
3. Fhe District

The District argues that 130FP's evidence regarding the general design of the proposed
facilily is “sparse” wiih respect to stormwater drainage quantity and quality at the storage and
processing facilities. For instance, the District claims [30EP did nol know the stormwater
discharge pomnt locations or auruber. ‘therefore, the [)istrict argues, it could not effectively

evaluate potenfial impacts of stormwater runoft on the use of its easement for the Site 21 Dam.

Further, the Disfrict contends that although 130EP acknowledged that large quantitics of
water will be needed for consiruction of facilities at the Site, 130FP did not provide an estimate
of the necessary amount until the final day of the hearing. The District claims that the source of
this warer is uncertain. While Polonia Water Supply Corporation (Polonia WSCY acknowlcdges
that the Site is within its service area and therefore it has an obligation to supply water w0 the
Site, currently there 1s only a small line supplying the Site for a standard service agreemert. The

Dhstrict argues that the evidence showed that a non-standard agreement will be required for the

FRO30ERST ar 34: [30ERSS at 213-420.
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water service needed at the Site, that such agreement does not exist. and that there has heen no
determination that Polonia WSC has the capacily and infrasirucinre to meet the Sie’s water

needs.

Finally, the District argues that while the SOP calls for the use of soil in controlling
poteniial fires at the Faciiity, 130EP did not offer any evidence regarding where (his soil will

come from ot how much wall be necessary 1oy fire suppression.

(fiven the uncertainiies regarding the effects of stormwater runoff, the supply of water,
and ihe availability of soil for fire suppression, the District requests information regarding
130EP"s plans as they develop so (hat the District can make comments, if necessary, 1o address
potential impacts from the Facility’s operations on the use of jts easement. The District seeks a
mechanism included in the permit requiring 130EP to put the District on notice of any planned

changes 1 operations, design, or waste acceptance,
4. Protestants

According to Protestants, given the fopographic relief at the Site, the Application does
not provide accurate or complete information perlaining to the foundation design for the leachate
storage facility, the scale house.”™ the transter station. and the citizens' convenience center.
Referring to the General Site Plan drawing located in Part | of the Application. Protestants claim
the natural ground surface heneath the leachale storage facility varies by roughly ten feet. by
roughly six feel beneath the transler station, and by some unknown distance under the scale
house and citizens” convenience center.  Mr. Adams agreed that there was variance in the
natural topography beneath the transfer station site and Ieachate storage facility, that he did not
know the clevation at which the transfer station would be constructed. that fill could be necessary
to make the transfer station site level, and that he did no geotechnical evaluation specilic to any
of the stosage or processing facilities ™ Protestants claim that details regarding subsurface

supports for these tacilities were required 0 be included in the Application. Withowt those

3% There are scales in a seale house located at the gatchouse to weigh Jeads as they enter the facilisy,

U Tr al 845-847,
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details and any geatechnical evaluation, Protestants argue, the Application docs not include
gencralized construction details of slab and subsurface supports of all storage and processing
facilities. Protestants emphasize the importance of such details, including the volume of leachate
to be stored at the leachate storage facilily and its proximity to the 100-vear floodplain and an

intermitient stream.
5. - TheED

The ED takes the pesition that 3¢ TAC chapter 330 does not place Hmitations or
restrictions on the design of the Facility and thaf the TCEQ has no authority to restrict the
general design.  The ED determined that the Application included sufficient information to

comply with the requirements of 30 TAC § 330.63(b) regarding general facility design.
6. The ALJs® Analysis

The Application includes the information and deseriptions required by 30 TAC
§ 330.63(b) regarding the general design of the facility, It addresses access to the facility and
describes how the fencing and the gate will control access, and it includes the mandated flow
diagrams and schematic drawings of the colleclion, separation, storage, processing, and disposal
of wagte received. It also sets forth proposed ventilation and odor control measures, gencralized
construction details of all the storage and processing units and ancillary equipment, Jocations and
design details for containment dikes and walls, and proposed disposition of effluent from
processing operations. Murther, no grease, oil, or sludge will be accepted or stered at the Facility.
The Application addresses how liguids will be disposed of in order to prevent surface or
groundwater cantamination, how the processing units will be kept sanitary and clean,' and how

wastewater will be properly treated and disposed of.

Contrary (o Protestanis’ c.aim, the Application includes the required construction details
of the slab and subsurface supperts. The operative word 1 the rule mandating these details is
“generalized.” The information provided in the construction drawings in the Applicatior. is

general and will clearly need clarification and expansion before any of the structures are actually
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constructed. However, there ts no requirement lor geotechnical evaluations of the subsurface at
these facilities at this stage, nor for final determinations regarding the specific details of the slabs
and subsurface reports. There ate general details provided regarding the size of the slabs, the
number and size of the rebar and supports, and additional provisions for the subsurtace
structures. The ED found the drawings and detail provided sufficient to meei the requirements of

F30 TAC § 330.63(D). and the ALs agree.

Regarding the District’s concerns about stormsvater, the evidence shows that surface
water runoff will be prevented at the storage and processing facilities. There will be concrete
walls and floars that can be hosed down and scrubbed with water to keep them clean, There are
no specific requiremnents conccrning stormwater in 30 TAC § 330063(b). Likewise, thore are no
watcr supply or [ire suppression requirements in 30 TAC § 330.63(b). Those issues are more
fully addressed elsewhere in this PFD in Secvion [1P., Siw Operating Plan, and Section II1L.R.,
Water Supply, respectively. As [or the District’s request for a penmit condition requiring 130EP
o provide notice to the District regarding planned changes in operation, design, or wasle
acceptance at the Facility, the ALIS do not find that such a broad provision is called for under the
cireumstances.  The Application includes sufficient detail regarding how 130EP will hardle
stormwater discharges pursuant to a general penmii, and there is no regulatory requirement to

prove, at this siage, that a sufficient supply of water has been confirmed.
130 Waste Management Unit Design

In an application for a Type I MSW landiil permit, an applicant must describe how the
facility will be designed for rapid processing and minimal detention of solid waste and provide
design features for waste storage unils o prevent the creation of nuisances and public health
hazards due to odors, {1y breeding, or other vectors.”™ The applicant must also design the

- ' - ' ' , ayi 1
storage units (o control and conwin spills and comaminated water from ieaving the facility.”?®

B230 TAC § 330.63(D( 1A,
830 TAC § 330.63((1)B).
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Generally, an applicant musl also determine and report to the ED any site-specific conditions that

. . : S anatiam e 937
reguire special design considerations.

For the landfill umis, the applicant must include (a) provisions for all-weather operation:
(b) :he tandfill method proposed; (¢} the elevation of deepest excavation, maximum elevation of
waste, and maximum elevation of (inal cover: (() the estimrated rate of wasle disposition wd
- operating life; (¢} cross-sections showing plan profiles across the facility indicating the top ot the
levee, (p of the final cover, maximun elevation of the proposed fill. top of the waste, existing
cround, bottom of excavations. side slopes of wenches and (il areas, ¢as vents or wells, and
groundwater monitoring wells; (f) construction and design detsils of perimeter or toe berms for
abavegrourd waste disposal areas; and {g) a liner quality control p]zm.ng Tn addition, E30EP was

required 1o conduct a slope stability analysis for the Landfill,™
i. 130EP

In the Application, 130EP provides details of the storage and transfer unils (which
nclude a large item storage area, a reusable materials staging area, the citizens’ convenience
ccnter, a used (ire storage area, a wood waste processing area, the leachate storage facility, and a
gruck wheel wash), how different types of waste will be received, unloaded, staged, processed,
managed and ultimately disposed via these units, and the time frames for these activities. ™" This
description addresses protections that will be employed 1o address spills and runoff, potential for
conlamination of water, and odor containment. The Application also explains how the
construction and maintenance of the Landfill access roads, as well ag siting of a disposal area

clese 1o such roads. will allow for all-weather operation at the Sie, ™’

30 TAC § 330.61a).
30 TAC § 330.63(d)4).
P30 TAC §330.33%(c).
B0 30EP-2 ar 10-12,

3V 130ER-3 8t 13,
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Further, the Applicaion details that development of the Landfill will combine
arca-excavation fill with a maximum excavation elevation of 301.9 fimst with zerial (U to the
proposed maximum elevation of 731 fi/msl for disposed waste and 736 fms| for final cover.”
According lo the Application, the total volume available at the Landfill for waste disposal and
daily cover wili be approximately 33.1 million cubic vards, the Tacility will receive waste
approximatedy 3.5 days per week and 286 days per year, and the waste acceprance rate will
increase approximately 1.58% tor the operating life of the Tacility, which is estimated at
44 vears.™ Cross-sections with plan profiles across the Site are provided in the Application, and
the profiles depict existing and proposed depihs of all fill areas.™ The cross-sections show the
top of the proposed fHl, wasies, and final cover: the maximum elevation of the proposed fll;

existing ground and bottom of excavations; the side slopes of excavations, gas vents, aund

T
2A%

groundwater mounitoring wells; and initial and static levels of water.™ The borings, monitoring

wells, and gas monitoring probes near the sections are all depicted, and the perimeter berm

design is shown.”

Finally, the Application includes a Liner Quality Controf Plan.®" [30EP points out that
TCEQ rules do not require a soil balance test as part of this plan, and that Protestants cite 1o no
regulatory, industry standard, or other basis for such a requirement. Further, 130EP asserts that
its Liner Quality Control Plan sets forth the class of materials required for landfill construction,
discusses placement and processing of the liner. and describes the testing and verification
procedures for material to be used in the compacted soil liner.™ According 10 130EP, the Liner
Quality Cootrol Plan meets the requirements of Subchapter H of 30 TAC chapter 330, as

required by 30 TAC § 330.63(d)(4){G).

ST 30FP-3 at 13,
B3 0EP-2 at (4, $3-54,
5 130EP-7 al 27-38.

B OJI0EPS at 14, 2738, As previonsly disenssed, 130EP reported no proundvater found during drilling, but
groundwater evels fom the piezometers are incladed in the cross-secticns.

6 1301P-3 at 14, 27-38,
37 130BP-3 at 14, 422-434,
S 30EP-3 at 430-431, 423-435.
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Mr. Adams performed a slope stability analysis tfor the Lendfll that is included in the
Application. ™ He testified that he is familiar with the applicable methodology, standards, and

rules pertaining to slope stability at a land{ill, based on his 23 years of performing geotechnical

- . . . . - o 1
evaluations and designing finers and final cover systems at more than 30 landfills '

According to the Application, several analyses were performed on repicsentative sections
of the Landiill to estimate the stability of the excavation slepe, the liner slope, the interim waste
slope, the tinai waste slope, and the final cover slope. The excavation and liner siope sections
represented the subsurface conditions that could be encountered. and the geometry was
developed from the proposed excavation and completion plans and trom data from borings in the
vicinity. Unit welghts and sirength parameters tor the in-sitz soils used in the analyses were
chosen based on boring log data and lab and field test results, while engineering judgment and
test values informed the choice of unit weights and strenpth parameters for the liner/cover
materizl and solid waste. Excavation, retaining wall, and interim waste slopes were analyzed
using total stress parameters lor short-term conditions. For long-term conditions of excavation,

retaming wall, and inal waste slope, effective stress parameters were used. !

Mr. Adams used the PCSTABLS compuder program and the Janbu Simplified Method to
mode] the slope stbility of the excavation slope and relaining wall and both the interim and Gnal
wasle slopes. PCSTABLOG is a two-dimensional, limit equitibrium program thal uses random
techniques to generate potential failure surfaces for determining safety factors. ‘The Janbu
Simplified Method assumes that (a) failure ocours by sliding a block of soil en a non-circular slip
surface: (b) interslice shear forees are zevo, and (¢) cach stice lails simultanecusly. The mterim
and final waste slopes were tested both for a circular ave failure mode (using solid waste, clay
liner, and supporting soib praperties) znd a sliding Slock failwe mode (using solid waste
properties and the geomembrane io geocomposite interface at the floor of the call). Mr. Adams
testified that a cireular are tailure occurs when there is & rotution at the top that goes thraugh the

waste mass. The plane of failure is essentially a semi-circle,  Mr. Adams stated that in the

3O 10EP-5 at 77212
O 3DEP Acams-1 ag 5-7,
MUOI0REP-3 at 85,
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“highly unhkely” event 2 cireular are failure went from within the Landfill and included the toe
of the fandtill, material at the base of the failure would be forced upwards. However, he testified
that the material pushed upward would not generally wavel laterallv. and it would be highty

unlikely that the material eould move off-site**

For his slope stability analysis. Mr. Adams used a weight of “60 pounds per cubic feet”
for the solid wasie, which he stated was a very conservative estimate.”™ He testified that there
will be a vamance in the weight of the waste that will be placed in the Landfill and that the
variance can [luctuate widely within a small distance: however, (he mass within a typical lift is
relatively consistent. Mr. Adams is not aware of any testing to determine the weight of the waste
as it is put into place,*™ He also assumed for purposes of the model that the shear strength of the
waste is consistent, although he acknowledged that in reality the shear strength will net be

consistent throngh the waste.*

According (o the Application, the results of the mocel indicated that the proposed slopes
are stable under the analyzed conditions. The Application includes the resuits of the analyses
with a comparison between the safety factors calculated through PCSTABLG and the minimum
recommended safety factors from the USACE Design and Cornstruction of Levess Manual
{(Coms 111:«11111::11).346 The caleulated safely factor for a eircular arc failure of the final waste cover
was 2.1, which wag greater than the 1.3 safety facior recommended by the Corps manual and

7 Mr. Adams testified that a factor of safety is the

therefore found acceptable by Mr. Adams,
force of resistance (o a Tailure divided by the driving downhill force that can cause the failure.
o meet a safery factor of [.3. the resistance foree should be 1.5 {imes greater than any downhill
force that can fail the stops. However. failure would acwallv occur when the downlidll force is

. KB LS ~ S - . - L
areater than the resistance.™™ The safery faciors are used in patt {0 account for uncertaimnties

M2 gee Tr et 815, 821.824.

' 130EP-3 at 81; Tr. ar 838, 840, 842,
Tr. at 838.

M Tr a 839,

B 130EP-3 at 6366, 73,

YT O130EP-3 at 65, 78.

S Tr, a6 $98-889,
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mvolved in the modeling of slope stability, including other forces and the properttics of the
materials. ™ Mr. Adams is not aware that the Corps manual indicates that if is intended for use
in evaluating landfills, and he did not look at the exact characteristics of the Jevees the Corps
manual addresses.™® The safety factors Mr. Adams used were the standard safcty factars used
threughout the industry and those he applies at all other landfills. ! According 1o Mr. Adams,

the TCEQ has not established any recommended safety factors for slope stability analyses.™”

Mr., Adams explained that the two-dimensional moedeling done by the PCSTABLS
program does not account for the irregular shape of the proposed Landfill, whether a slope is
curved or straight, or the fact that forces at the Site will be exerted in three dimensions.”” He
stated that the three-dimensional forces not considered by the mode! could add more driving
weight or more tosistance or both, and could make a failure cither more or less likety. ™ In
addition, Mr. Adams did not factor in the two-foot high swales on the side slopes of the Landfill
in bis ¢ireular arc failure analysis.™ The model did not include the geometry of the individual
side slope swales. He stated that the swales would add weight to and resistance alonp the arc.
According to Mr. Adams, based on bis experience modeling such swales in the past, they are
msignificant and non-critical surfaces that need not be included in the modeling; in other words,
modeling them would not have made a difference.”™ He stated that during a rzinfall event, water
would flow in the swales, but the pressure the water would exert would be insignificant and
nepligible based an the scale of the slope and the weight of the waste. Tt couléd add some driving
force pushing the material down, but it could also add resistance, depending on where it is.

Mr. Adams did not add additional weight o the model o represent water in the swales.

P Tr A 922-924

B Tr a1 816,

0T at $24-823,

Ty argis.

32T at 909, 918-920.

9T, at 920-921.

Sec I30EP-3 at 48-49 (depicting side slope swales on fina! cover).

BT ap 825-826.
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Mr. Adams noted that the spacing between such swales s typically 100 leet or leys, and
he “can’t imagine™ a failure in one berm influencing the down-slope berm.  He does not believe
that one berm failure could resul: in a domino failure effect on the [ower berms, and has never
observed such a scenario at any of the landfills where he has designad such berms in the last
20 vears.”™" However, Mr. Adams testified that a two-dimensional stope stability analvsis is
abways more conservative than a three-dimensional slope stability analvsis, because the
two-dimensional analysis assumes an infinite length of slope and igrores any resistance {orce
that is provided at the end of the failure.”™® He stated that the two-dimensional models bave been
used for years and “have a long track record of making very good prcdictions."m 130EP notes
that there 15 no alternative modeling in the record lo predict how inclusion of the side slope

swales would alter the soil stability anatysis.
2. The County and Profestants

The County argues that the Application fails to meet the requirements of the applicable
rudes by failing to adequately address slope stability, and it further joins and adopts the
argnments submitted by Protestants on thig fssue. Protestants contend that {2) Mr, Adams’s use
of the two-dimensional model for the slope stability analysis and resulting failure to account for
the irrcgular shape of the Landfill, (b) his failure to consider the side slope swales, and {c) the
uncertainty regarding the qualities of the waste used in the analvsis sender the results of the
analysis uncertain. According to Protestants. use of safety factors from the Corps manual does
not remedy the uncertainty, especially given the Site’s proximity io the floodplain, a high-hazard

dam, and nearby residences.

Protestants rely heavily on the testimony of County wimess Tracy Bratton, PF_, in their
criticism of Mr. Adams’s slope stability analysis. Mr. Bratton works for Bowman Consulting
Group in Austin and since 2004 has focused primarily on land development in the central Texas

region, including analysis of pre-developed and post-developed drainage conditions. Tie has also

BT e al 8§30, 2162-2163,
B8 Tr.at 2162,

e al 914,
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been involved in slormwater management issues in ceniral Texas, including the development of
of P ;. el {w o el il . o flam
stormwater guality regulations and regional watershed protection plans. Mr. Bratton is the
primary author of Caldwell County’s Development Ordinance and serves in the role of County

. . . . . |
Fngineer. He has been a protessional engineer sinee June 2002.%

Mr. Bratton participated in the preliminary soil stability analysis of a landfi}f in Houston

slated tor conversion into a golf course, and he performed a slape stability analysis for a

32

L 4 - . 30 .
hazardous waste containment eell at a Superfund site.”™  Fle does not remember or know

whether a two-dimensional siope stability moedel is more conservative than a three-dimensional

™ aR3
slope stability madel

Mr. Bratton reviewed the entire Application but focused on the Facility Stormwater
Swriace Weier Drainage Rept:n‘t‘."lc“I However, he opined that the side slope swales (he referred 1o
them as berms) and resulting stormwater channels should have been accounted for in the slope
stability analysis. Mr. Bratton testified that the swales, sloped at 2:1, constitute approximately
43% of the Landfill face and total 37 miles ol berms and channels at .an estinated weight of over
$00,000 pounds.3(’5 He also opined that Mr. Adams’s use of a value ol two feet {or the thickness
of the soil cover was inappropmiate because thal valuc ignores the additional weight of the berms.
Mr. Bratton stated that there was no analysis in the Application as to whether the berms will be
subject to a localized slope stabilily failure.  According o M. Bratton, stopes exceeding
3:1 “require $pecial consideration i (exmns of slope stability, establishment of vegetation, and
fong ferm mainienance.™*®  Further, Mr. Bratton testified that he found no analysis in the
Application addressing the potential for the berms 10 become saturated by stormwater. He staled

. e . . e . 357
that saturated soils reduce stability and increase slope failure risl.*®” In sumimary, Mr., Bratton

inh

s

County Ex. | al 2-3.
County B, 1 at 3,
#2 Tr. at 1879.1880,
5 T, at 1580,

1 County Fx. ] at 4,
¥ County Bx. | at 18
" County Ex. | at 16-29.

T County Bx. | at20-24.
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apined that the swales should be separately analvzed for stability given their steepness and
stormwater flow at, and saturation of, their upstream toe. Should a berm fail during a major
flood event, according to Mr. Bratton, the water and soil would cascade down 1o the next berm,
causing it (o afso fail, and the resulting series of failures could cascade down the Landfill face

N N . - s TOH
and take a substantial portion of the cover with it

Protestants put forth the same arguments as those made in their criticisms of the Geology
Report in contending that excavated soils and on-site soils are not fit for use in construction of
the compacied soil liner, the protective cover components of the liner sysiem, the infiltration and
erosion layers of the final cover system. the operatiomal cover, or for general earthfill.
Protestants further claim that [I0EP should be required to perform a soil balance test to
determine what portion of the in-situ s0ils 1s suitable for use as cover or Iner material, and that
wilthout such & test, the geatechuical evaluation fails to denmonstrate that on-siie soils can be used
as source material for the liner and cover at the Facility, Protestants also argue that given the
inconsistency of the in-situ soils at the Site and the prosence of material not suitable for
construction of the linar, 130ET should be required to include additional testing and verification

requirements in s Liner Quality Conirol Plan,
3, The ET

The ED doss not ditectly address the soil balance test or slope stability issties but argues
that the rules do nof place limitations on the overall waste management unit design or give the
TCEQ authority to restrict the destgn, or to cven consider it when deciding whether to grant the
Applicetion. The ED contends that 130[LP submitted tnformation separding the proposed waste

management unit design sufficient to comply with 30 TAC § 330.63(d).

4. The ALJS® Analvsis

The preponderance of the evidence from the subsurface investigations performed by both

BME and Protestants, which included the specific and intensive laboratory analysis required by

5 County Ex. 1 at 21-22.
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30 TAC § 330.63{e)(?), indicates that the vast majority of excavated soils at the Site meel the -
requirements for usc as source materials for the liner and cover.™™ The ALJs do not find that a
soil balance test was required or warranted to meet TCEQ ryles pertaining 1o the waste
management unit design. There is no such express requirement in the rules or in any applicable
stanclards, nor did any qualified witness tuke that position. Further, the AlJs find the Liner
Quality Contrel Plan submitted in the Application complics with Subchapicr 1 of 30 TAC

chapter 330, and that no further testing or verification is necassary.

Regarding the slope stability analysis, the uncontroverted evidence shows that the
two-dimensional mode! used by Mr. Adams is (8) more conservaiive than a three-dimensional
model, (b} standard in the industry and has been for many years, and (¢) successful in adequately
predicting notential failures of landfill slopes. In addition, the ALJs find that inclusion of the
side slope swales into the model would not have made a significant difference in terms of the
calculated safety factors. Mr. Adams has extensive experience in modeling failures of landfill
slopes, and Mr, Bralton has very limited experience in soil stability analysis, evidenced by his
inability to state whother a two-dimensional model is more conservative than a three-dimengional
model. Mr. Bratton’s experience lies primarily in stormwater drainage analysis, not siope
stabifity analysis, and he admiited that he focused on drainage issues in this case. Therefore,
Me. Adams’s expertence and ultimate decision regarding incorporation of the side slope swales
into the circular arc failure analysis carries significantly more weight. For the same reasons, the
AL Tind that no specific stability analysis was necessary [or the side slope swales themselves
and that the likclihood of a collapse of the liner due o a breach of one such swale cansing a
Jarge-scale tailure of the Landfill slope is extremely small. Given the conservative nature of the
modeling and Mr. Adams’s experience n conducting such analyses, the slope stability analysis
included in the Application properly evalvates the stability of the Tandfilt and adequately
predicts the faiture potential of the excavation slope. liner slope, interim waste slope, final waste

slope, and final cover stope.

The Application includes descriptions sufficient fo cxplain how solid waste will be

processed at the Facility., Further, it adequately explains how the storage and transfer units at the

% See ALJS® Analysis in Section HI.D., Geoloey and Soils, abave.



SOAH DOCKET. No, 582-15-2082 PROPOSAL FORDECISION FAGE 101
TCEQ DOCKET. N¢. 201 5-0069-MSW

Facility will minimize nuisances and public health hazards due to odors, iy breeding, or other
vectors, and how the Facility will conirol and contain spills and prevent contaminated water from
leaving the Facility. The Application conizins the required information regarding all-weather
aperation, fill methods, elevations, rate of disposal. operating life, and details regarding
perimeter berm, and it includes the required cross-sections with all necessary data.  In
cunclusion, the ALFs find that the waste management unit design information included in the

Application meets all applicable requirements of 30 TAC § 330.63(d).
1 Landfill Gas Monitoring

Purguant to TCEQ rules, landfili gases must be monitored pursuant to a landfili gas
management plan that meets the requirements of 30 TAC § 330.371.7"% An application for an

MSW land{iil permit musl include such a plan.m

The plan must include a description of how
landfill gases will be managed and controlled; a desenplion of the proposed system that imcludes
installation procedures and timelines, monitoring procechres, and maintenance procedures; and a
backup plan to be used if the main system breaks down or becomes ineftective®” As part of the
plan, a permanent moniloring network must be installed and, at 2 minimum, quarterly monitoring
is 1'equir_‘cd.3ﬁ The montiering network design must include meonitoring of nn-siie struciures such

as buildings, utilities, or arcas where potential gas buildup wauld be of concern,* ™

Implementation of a routine methane monitoring program is also required o ensure that
concentrations of methane gas generated by the Facility do notl exceed [.25% by voluime in
Facility structures and that concentration of methane gas does not exceed 3% by volume in

: . Tar-fars el . . a1 . w I
monitoring points, probes, subsurface soils, or ¢ther matrices at the Facility Boundary. Soil,

hydrogeologic, and hydraulic conditions; locations of Facility structuwres and the Facility

Y230 °TAC § 330371 a).
T30 TAC § 330371120, (k)(1).
7230 TAC § 330371 (8.

FE 30 TAL § 33037 1)),
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Boundsary; and location of pipelines or wility lines that cross the Facility must all be considered

in determining the frequency and type of methane monitoring for the Landfill,*™
1. 130EP

The Application includes a Landfill Gas Management Plan (LGMP) prepared by 130EP
witness J. Heath Parker for landfill gas {LFG) and routine methanc monitering at the Facility.””
Mr. Parker has managed and participated in the design of LFG collection and conirol systems for
over 50 Jandfills in ten different stales, including Texas.*™ He has also prepared and submitted
to the TCEQ criginal and amended LFG management plans for 20 to 30 landfills, all of which
were approved by the agency.” # Mr. Parker testified that the LGP complies with all TCEQ
regulatory requirements for LFG management®®  The LGMP calls for 33 permanent LEG
monitoring probes to be instalied outside the perimeter of the wasle fil} area near to but inside the
Facility Boundary to detect any LFG migration. The probes are scheduled to be installed in
stages as wusle dispesal develops, with some installed prior to waste placement, and the LGMP
sets forth the desigm depths and elevations of each probe. Further, the probes will be no more
than 600 feet apart and will be closer together on the northern side of the Site given the nearby

residences there. The probes will monitor soil strata above the Jowest current or planned

elevation of waste within 1,000 feet of cach probe.™™'

According Lo the BGMP, a qualified representative or consultant will monitor the probes
on a quarterly basis, [f monitoring resulis indicate LFG migration is ocewrring or accumiuldating
1a Facility structures, the LGMYE calls for more frequert monitoring. The LLGMP describes the
moniforing equipment (0 be used and states that it will be calibrated and operated purszant to

manufacturer’s instructions. The static pressure of cach probe will be measured and recorded

30 TAC § 330.37 1)1,
T 1308P.9 at 6-40.

¥ 130EP Parker-1 ar 3.
T Al 21021,

) 301D Packer-! at 6.

TOSOEM-S &t 11, 13, 23.26,
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beforc meesuring gas composition, Parameters for each monitoring event include methane
concentration, optional oxygen concentration. static pressure, and depth to groundwaler.
Additional details of the monitoring procedures are provided in the LGMP.”®  After each
monitoring event, the integrity of the probes will be inspected, and the inspector will verifv for
cach probe that {a) i 1s clearly labeled; (b} lie proteclive casing is intact and not bent or
excessively corroded; (c) the concrete pad is intacl with noe evidence of cracking or heaving;
(d} the padlock is functional; and {¢) the inner casing is intact.”™ As a backup plan, the LGMP
indicates that damaged or inoperative probes will be repaived within 30 days or replaced within
60 days of the TCEQ approving a permit amendment for such replacement.  An installation
report for any replacement probe will be submitied to the TCEQ, and should a moniloring event
oceur prior to replacement, a portable gas monitor will be used*®  According fo Mr. Parker, the
system effectivencss gencrally does not depend on the spacing of the probes, but the spacing
coutd possibly have some effect. He further 1estified that if it was somahow determined there

was an area at the Site the probes were not covering. then additional probes could be added ™

Further, the LGMP states that the galehouse, the maintenance building, and the transter
station will be equipped with continuous methane monitors that will provide audible alarms if
methane concentrations exceed 1.25% methane by volume.™® These monitors will be calibrated
and maintained in accordanes with manufacturer’s instructions and recommendations and tested
using manulacturer’s specifications. If a monitor is found damaged or inoperable, it will be
repaired within 30 days or replaced within 60 days. and a portable gas indicator will be used until

the monitor is repaired or replaced. >’

In determining the type and frequency of LEG monitoring, Mr. Parker ralied upon the

geological investigation performed at the Site by BME, specifically the Geology Report, and the

B2 30EP-3at 13, 17,
3 {30EP-5 at 16.
B EPS Al [T
B3 o 204-203.
WeO0RP-Sac 11, 16

30T P-5 at 16-17.
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Drainage Analysis and Design as evidence of the soil, hydrogeologic, and hydrautic conditions at
the Site. He also considered the locations of the gatehouse, maintenance building, and transfer
station, as well as the Facility Boundary and the Landfi)] footprint. He determined that there
were no utility lines or pipelines crossing the Facility "™ Mr. Parker determined that the soil
conditions reflected in the Geology Report (clay extending to depths weil below the proposed
waste fill depth. the permeability of such clay, and the absence of secondary features), combined
with the distances from the Landfill to Facility structurcs and the Faciity Beundary, indicate a
very low probability of subsurface LFG migration to Facilily structures or to the Faeility
Boundary. This determination, accerding to the LGMP, is not affected by the hydrogeology or
hydraulic conditions at the Sile. Mr. Parker also opined that the low probability of subsurface
LFG migration supports quartzrly monitoring, more frequent monitoring required by the ED or at
lacations where TFG migration has occurred ***

Mr. Patker did not consider the Soil Survey Map included in the wetlands portion of the
Application in developing the LGMP. The Soil Survey Map indicates gravelly loam inside the
Landfill footprint and bordering the Landfill on the north and nottheast as well as a “decent bed”
of gravally soil cuiside the Landfill footprint. However, Mr. Parker testified that he understood
from the Soil Survey Map that the gravel at the Site is shallow, and he was told by My, Snvder
that based on sampling, the gravelly soil was not more than three 1o five feet deep. Mr. Parker
further stated thar at such depths LFG would vent to the surface and not travel through the

Y thete was deep gravelly soil at the Site. Mr. Parker stated that he probably

a8t

gravelly soil.

would have placed the probes closer together.

In desipning the LGMP, Mr. Parker did not assess the potential for surface water
contamination. He testified that LFG can confain conatituents, including melals, which could
contaminate surface water, Dased on a review of maps included in the Application, Mr, Pasker

testified that there are intermittenl streams and parts of the [00-vear floodplain between the

H#E30EP-T at 1],

91 30EPG at 12
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Landfill and one of the probes. Mr. Parker stated that, theoretically, LFG could reach such
streams without being detected by a probe.’ " He also stated that it was thearetically possible for
LEG 1o reach the stormwater detention pond. THowever, he testified that contamination of the
streams by LFG is unfikely: the anly likely mechanism of LFG migration from the Landfill ig
through the drainage geocomposite, which is a shallow migration that does not go far before

01

venting out at the surface®’ He also testificd that he evaluated the hydraulic conditivns al the

Site in designing the LGMP, but they did not impact the desi gn."’rM

Although noting that there are nine probes that will be placed within the 108-year
floodplain at the Site, Mr. Pavker testified that surface water will have no effect on 1hose probes
because they are sealed with an airtight cap on fop. He avoided putting probes in the flondplain
if possible, but some probes had to be located in the Hoodplain (o maintain proper spacing, which

is 600 feet on most of the LandfiH but approximately 300 feet on the north side.

Mr, Parker also oversaw the design of several LFG extraction wells that will be installed
at the Landfill as an LFG control system.®® The wells will be installed as needed 2s the Landfil]
develops and waste is disposed 1o control LFG and mect regulatory requirements. According to
Mr. Parker, it will be obvious when the wells will be needed from a regulatory standpoint **
The LGMP includes a diagram showing the Jocations of thess wells**? e testified tbat the
wells witl have gravel around the outside and a perforated pipe. The wells cculd provide a
conduit for downward moveraent of leachale within the Facility, but My, Parker did not see a
need to consider the interaction hetween the wells and the leachate collection system. Mr. Parker
stated that the LGMP describes how these wells must be constructed during installation,

. ‘ . . . . . 39
including design details, the size of the borings. and evervihing necessary to construct them. !

T at 178-181.

3 Te, at 182, 187-184
T at 177,

5 at 139,

BTy, at 192-193,

7 130EP-5 et 21, 33,

¥ Tr, at 189-190.
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The LGMP includes a drawing sefting forth bow these extraction wells are to be constructed, as

© well as details regarding how the wells will be equipped. operated, and maintained >*

With respect te the liner design for the Landfill, Mr. Parker explained that gas collection
pipes will be instzlled as (he liner is instalicd.™ Thesc pipes will sit just above the liner to
prevent LFG migration at the Landfitl ™' The LGMP indicates that this system of collection
pipes wiil be operated and mamtained pursuant to industry guidelines and practices.™ Although
it is possible for the collection pipes 1o be fouled by leachate, Mr. Parker testified that it would
not have & huge 1mpact because it is a redundant system allowing vacuum from multiple

N

directions.™ M. Parker stated that the collection pipes could potentialiy be connected to the

LFG control system, but the LGMP does not address the design of the collection system.’®
According to Mr. Parker, the LFG collection system is the backup plan for the LFG control
systeny, which is the liner and the soils on top combined with the LFG exiraction wells.™ The
collection system bas multiple redundant foops, so that if any portion of the systemn [ails, lhe

remainder can bring vacuum back through the other parts of the loop. %

The LGMP indicates that the Facility will comply with EPA regulations and new source
performance standards, which require testing for non-methane organic chemicals (NMOCs),
which can exist in LIG. Iederal regulations require operators of landfills of gertain size to
calculate the potential for NMOC production. However. the LGMP does not require monitoring

tor NMOCs, nor does it require calculaticn of potential for NMOC praduction.*®’

™ 30EP-5 aL 21, 34.
O e ar (94

BTy, ap 105

2 J30EP-5 at 21,
“ETral 196,

Tr. at 199-200.

U Tr, at 203-206.
9Ty, at 206,

Ty, a1 207-208.
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130EP argues that the soil and hydrogeologic conditions set forth iy the Geology Report
are sufficiently rebiable for Mr. Parker’s consideration in determining the tvpe and frequency of
LLFG monttoring te inciude in the LGMP. According to 130EP, Mr, Parker was not required to
personally examine and analyze the subsurface conditions at the Site, and he appropriately
considered the extensive evaluation prepared by Mr. Snyder ané BME. Further, 130EP contends
that TCEQ rules do not requite montoring of streams or other surface water within the Facility
Boundary for contamunation by LFG or methane. I30EP also mainiains that Mr. Parker did
consider the 100-year Moodplain in determining location of the probes, and that placement of
probes in the Noodplain presents no potential problems or 1ssues.  130EP argues that the LGMP
mcludes the required backup plans and that il was noi required to address monitoring for
NMOCs, especially given that 130EP applied for and received a standard permit from the TCEQ

under Subchapter U of 30 TAC chapter 330, which pertains to reguiation of NMOC emissions,

2. Protestants

Prolestants argue that the LGMP included mn the Application fails to meet the
requirements of 30 TAC § 330.37) because it does not {a) adequately account for grave! and
secondary features at the Site; (b) address potential for LFG contamination of surface water at
the Site; {¢) contain a complete backup plany or (d} adequately address potential NMOC
emjssions.  Further, Protestants contend that placement of probes in the 100-year floodplain

compromises the LFG monitoring system.

Relying on their previous arguments concerning the reliability and accuracy of BME's
subsurface investigation znd resuiting characterization, Protestants maintain that My, Parker’s
reliance on Mt Snyvder's deseription of the soil and hvdrogeologic condilions at the Site was
inappropriate, According lo Protestants, Mr. Parker improperly assumed that ciay was the only
type of soil present al the Site and that there were no secondary features. which Prolestants claim
is contradicted by the soil sampies and lab test results from both the 2016 borings and
Profesiants’ borings. Protestants also arguc that Mr. Parker should have considered the gravel on

Site when developing the LGMP.
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Protestants asseri thal the hydravlic conditions ai the Site creaie potential for LFG
migration to contarninate surtace waters within the Facility Boundary withowt detection by the
proposed LFG monitoring system. Protestants thus take issue with Mr, Parker’s determination
that the hydraulic conditions at the Site had no impact on his design of the LFG monitoring
system and his failurce to consider the possibility of surface waler contamination. According to
Protestants, the LFG monitoving aetworle is not designed (o detect and prevent such
contamination, even though LFG would reach surface waters or Site before it reached any of the
probes. Therefore, the LGMP 1s nadequate because it does not monitor for LFG in nearby
surface waters.  Profestants call for a special provision in any permit granted (o {30EP
mandating that surface waters be monitored for LFG contamination, specifically volatile organic

compounds and hazardous air potlutants,

Likewise, Protestants majntain that the LGMP [ails to meet the requitements of 30 TAC
§ 330.37K{g)(2) becanse 1t docs not include a sufficient description of installation timelines and
procedures, monitoring procedures, and maintenance procedures, Specifically, Protestants argue
that there are no installation instructions or details in the LGMP for the 186 gas extraction wells
to be drilled within the Land£ill footprint, or for the gas collection pipes to be located along the

hase of the Landfiif.

Protestants also take issue with the backup plans lor the LFG moniloring and contrat
systzms. According to Protestants, it was not enough to simply call for repair or replacement of
any damaged or nonfunclional probe; the LOMP should have included a “systematic backup
plar” as required by the rule. The probes arc only one part of the overall system, and Protestants
claim the system could break down or become ineffective for other reasons beyand inoperable
probes. Oune such reasen proposed by Protestants is an insufficient radius of influence for the

prabes based on their designed spacing,

Finally, Protestants contend that the Landfill is subject to the requirements set forth in the
Code of Federal Regulations (CFR) for the design and installtation of a gas collection system or,
alternatively. a calculation demonstrating that the NMOC emission ratc will stay below a

specified amount. The Application does not call for the installation of a collection svstem nor
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include any caleulation of the expected NMOC emission rate; the LGMP only states that a
collection system could be required if the emission threshold is excesded. Protestants seck a
special condition in any permit granted to [30EP that would reguire 130EP o calculate and
report the NMOC emission rate from the Landhll pursuant io 40 CFR § 60.752 and, if the rate is
30 megagrams per vear or more, require the design and installation of a gas collection and

control systen.
3. The ED

The ED notes that Mr. Parker testified (a) that hie prepared the LGMP and that it mzets all
TCEQ rules pertaining 1o landfill gas monitoring, and (b} that if the Landfill is developed and
operated as assumed by the LGMP, it will meet atl TCEQ rules regarding LFG management. In

conclusion, the ED determined that the LGMP meets the requirements of 30 TAC § 330,371,

4, The ALJS® Analysis

For reasons discussed in depth in Section [1LD., Geology and Soils, the analysis of and
conclusions regarding the soil and hydrogeological conditions at the Sitc as set forth in the
Geology Report are sufficieniiy reliable, and Mr. Parker’s consideration of those conditions in
developing the LGMP was reasonable. There is no requirement in the applicable rule that
Mr. Parker himsel! conduct a separate analysis of these conditons. The preponderance of the
cvidence shows that the 2013 borings revealed no secondary features and that the dominant
material in the subsuviice was clay, and Mr. Parleer considered these conditions in developing
the LGMP. Morcover, Mr., Parker did consider the results of the 2016 borings set forth in the
May 2016 supplement, and he testified that the fractures observed in the 2016 borings did not
necessitate any changas fo the LGMP™  Given the extent of the subsurface investigation
perfarmed by BME, # was reasonable for Mr. Parker (o consider the soil and hydrogeological
conditions as reflected by such investigation as opposed to the Soil Survey Map. Further, the
preponderance of the evidence indicates that the gravelly soil at the Site is relatively shallow, and

Mr. Parker cogently explamed thal the probes would poentially nced to be installed closer

05 TR at 2112212,
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together only if the gravelly soil were deep. There is no evidence in the record indicating that
Mr. Parker's decislon regarding spacing of the probes was inappropriate or improper. Mr. Parker
property considered the soil and hydrogeological conditions at the Site in determining the type

-

and frequency of monitoring, as required by 30 TAC § 33037 1{N()(A) and (B).

In additon, the preponderance of the evidence shows (hat Mr. Parker evaluated the
hydraulic conditions sutrounding the lacility in determining the type and frequency of LFG
monitoring, although they did not impact the design of the LGMP. The evidence indicates that
the possibility of any LFG contamination of intermittent streams on the Sile is slight; regardless,
the applicable rule does not require monitoring of on-site surface water for LEG migration.
There are two specific limitations on methane concentrations thai pertain to monitoring and
control of LFG, one that applies to Facifity structures and one thas applies to monitoring points,
probes, subsurface soils, or other matrices at the Facility Boundary.*® In accordance with this
rule, the LOMP calls for methane monitors installed at Facility structures and probes placed at

the Facility Boundary,

There is no evidence to support Protestants’ argumeni that placement of some of the
probes within the 100-vear (Joodplain, in order o maintain proper spacing, was inappropriate.
Although Protestants argue that such placement causes potential problems conecerning
construction and access and potential unevaluated changes 1o floodwater {Tow plans, they offer
no evidence to support such vague and speculative allegations. The probes are air and water
tight and will not be affected by surface water. Mr. Parker considered the hydrautic conditions
surrounding the Facility in determining the type and frequency of LFG monitering, and his
determination, based on the limitations on methane gas levels set forth in the rule and how and
whare those tevels are to be measured, was reasonable. Because the rules do not call for surlace
waler monitoring, and given the low risk of surface waler LIFG contamination, the ALJIs do not
reconumend a special provision in the Draft Permit reguiring 130EP to conduct specific

monitoring of surface water on the Site for LFG conamination.

Y30 TAC §330.371R)(1)-(2)
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The LGMP includes an adequate description of how LFG will be managed and
controlled; a description of the proposed system(s), including timelines and procedurcs for
installation. monitoring procedures, and mamienance procedures; and a backup plan 1o be used if
the main system breaks down or becomes inelfective. The specific svstem proposed by the
LGMP is the placement of 33 probes just instde the Facility Boundary around the perimeter, no
Cmore thain 600 feet apart, but not mowe than 300 feet apart on the north side, as well as the three
continuous monitors installed at the gatehouse. maintenance buiiding, and transfer station. The
LGMP also explains how the LFG extraction wells will serve to control LFG at the Site. The
applicable rule (30 TAC § 330.371{(g)} dees not specilfy any particular level of detail that must be
met in the descriptions of these procedures. Protestants’ argument regarding lack of instailation
procedures for the LGY extraction wells 1s without merit.  As Mi. Parker testified. the LGMP
includes a description of how the wells are to be consiructed. With respect to the gas collection
dipes, these are not formally part of the LGMP but only potentially part of the LFG control
system, The LFG collsction piping system was desiened by Mr. Adams.'’® The collection pipes
are included in the construciion design of the Liner, and the details 15gurding their installation are

included in a separate part of the Appiicar’ion.m

Likewise, Proiestants’ position with respect to the backup plan in the LOMP is
unavailing.  Logically, the plan calls for the repair or replacement of any of the probes or
monitors that 130EP discovers are no longer functioning properly. The rule does not reguire a
backup system, only a plan {o address a situation in which the svstem becomes incffective. ‘The
systemt conternplated by the LGMP becomes ineffective f a probe or monitor is no longer
ctfectively detecting LFG or methane concentrations.  Addressing Protestants’ hypothetical
scenario of the probes having insufficient radiuses of influence, the evidence indicates that
likelihood is minimal and that additional probes could be added if neccssary.  Further, the
collection system of pipesincluded 1n the liner is the backup plan lor the Lund{ill liner, the soils,
and the LFG extraction wells. A backup plan for the LFG collection system is not required by

30 TAC § 33037 1{g)3).

0T at 1974798,

H See 13GEP-3 ap 43,
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Finally, there is no requirement in 30 TAC § 330371, or any other rule, that NMOC
moniioring or calcuiations be detailed or sef forth in the LGMP. The evidence shows that 130EP
appiied for and was issued a standard operating permit under Subchapter U of 30 TAC
chapter 330 authorizing air emissions trom the Facitity. The LGMDP’s silence with respect to
NMOCs does not absolve 130EP from complying with Hs standard penmit requirements and any
applicable federal regulations regarding NMOCs, burt it also does not render the LGMP out of
compliance with the applicable rute at 1ssue here. Because there are other regulations in place to
address Protestants’ concerns regarding NMOC emissions at the Site, the ALJs do not
recomimend a special candition to the Dralt Permif requiring caleutation and repotiing of NMOC
emission rales and design and installation of a gas collection system should the rate equal or

exceed 50 megagrams per vear,

In conclusion, and consistent with the ED's determination, (he Application meets the

requirements of the applicable rules regarding the LGMP,

J. Lndangered or Threatened Species

Under TCEQ rules, an applicant must address issues resarding endaneered species.
’ 354 g ik P

Section 330.61(n) srovides:

(1)  The owner or operator shall consider the impact of a selid waste disposal
facility upon endangered or threatened species., The facility and the
operation of the facility shall not result in the destruction or adverse
modification of 1he critical habiiat of endangered or threatened species, or
cause or contribute to the taking of any endangered or threatened species.

(2) For landiill applications, the owner or operator shall submit Lndangered
Species Act compliance demounstrations as reyquited under state and federal
laws and determine whether the facility is in the range of endangered or
threatened species. If the facility is located in the range of endangered or
threatened species, the owner or operator shall have a biological
assessment prepared by a qualificd biolegist in accordance with standacd
procedures of the United Staies Figh and Wildlife Service and the Texas
Parks and Wildlife Department to determine the effect of the facility on
the endangercd or threatened species.  Where a previous biological
assessment has been made for another project in the general vicinity, a
copy of that assessment may be subinitted for evaluaiion. The United
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States Fish and Wildlife Service and the Texas Parks and Wildlife
Department shail be contacted for locations and specific data rclating to
endangered and threatened species in Texas,¥?

In addition, 30 TAC § 330.551(a) states that an MSW faczility must not destroy or adversely
medily critical habitat of endangered or threatened species, or cause or contribute to a taking of

either of these two designated species, Section 330,157 further provides that;

A facility and the operation of the facility must not resuit in the destruction or
adverse modification of the critical habitat of endangered or threatened species, or
cause or contribute to the taking of any endangered ov threatened species.
Facilttics must be operated in conformance with any endangered or threatened
species protection plan required by the cominission. The site operating 1,’.1?”‘
should contain criteria for the protection of any identitied endangered species.””

Russell Marusak, a biologist, conducted a biological assessment for endangered or

 Mr. Merusak contscted the Uniled States Fish and

threatened species on the Flunter Tract.™
Wildlite Service and the Texas Parks and Wildlife Department {(YBWD) tor locations and
specific data relating to endangered and threatened specics.  Five (hireatened or endangered
species have the poleniial to oceur within the Hunter Tract: the wood stork, the golden orb, the
Texas pimpleback, the Texas horned lizard, and the timber rattlesnake, 4 According fo {30EP,
“Iblecanse none of these species 1s Tederally listed as either threatened or endangered. no critical

.‘,':;Ib

habitat has been designated for any of {these five species]. The Application indicates that
porlions of the study area that may provide suitable habitar for the state-listed wood stork, golden
orb, and Texas pimpleback are limited to the aguatic habitat in the Site 21 Reservoir, away from
areas that will be impacted by development of the Facility."” Therefore, 130EP does nor expect

destruction or adverse modificaticn of those potential habitals to occur.

AP TAC §330.61m.

50 TAC §330.157,

% |30EP Marusak- |; 130EP-1 at 681-736.
TEO130ER-} at 11,

HeOIS0RP-{ gt 11]

YTOI30ER A 100,
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In addition, the SOP in the Application includes a Species Protection Plan to protect
andangered or threatened species that have the potential lo occur on the Hunter Tract.'™  After
conducting his investigation, Mr. Marusak concluded that the Facility and its operations will not
result in the destruction or adverse modification of critical habitat or cause or confribute to the
taking of any endangered or threatened species.*"

Protestants and the County disagree with the sufhictency of Mr, Marusak’s assessment.
They contend that Mr. Marusak did not conduct his fieldwork in the spring, the time of vear
during which observance of migratory wildlife is most likely. [u addition, Mr. Marusak did not
coniact nearby neighbors regarding the presence or absence of threatened or endangered species,
cven though one Prowestant testified that he had seen a whooping crane on his property.™®
Mr. Marusak also failed te research whether bald eagles had been sighted or how they interacted
with landfills in general. Given these deficiencies, Protestants urge the inclusion of special

provisions into the Draft Permit to address the endangered species issue.

The ED takes the position that !30EP hag met the TCEQ's rule requiremenis on this
issue. Mr. Marusak is an expert who performed the required asscssment on behalf of 130FP, In
addition, TPWD made thrse recommendations regarding vegetation impacts, the Migratory Bird
Act, and rare speeics, ™! and Mr. Marsak testified that 130EP had alrcady implemented the first
of TPWIX's recommendations by designing the Facility 10 avoid and preserve most of the

. . A2
existing trees at the Site.”

The ¢vidence shows that 130EP"s endangered species assessment complies with TCREQ
rules. Although Mr. Marusak did not conduct his assessment during the spring or speak with
neighbors, nether the County nor Protestants cite to evidence showing that these alleged

inacequacies render Mr. Marusak®s assessment deficient or non-compliant. Therctore, based on

“F ) 30EP-5 at 172-187.

O)Z0EP-1 at 111, 681-756; 130EP-2 at 35 {302F-3 at 1435, 179-787; | 30FP Marusak-1 at 13-14.
R VA 1060, 1330, 1340-1341.

5 130EP-1 a1683-686,

S O130EP Marusak-1 at 11,
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the evidence 1 the record, the ALIJs conclude thal J30EP has complied with 30 TAC
88 330.61(n). 330.157, and 330.551. For these reasons, the ALJ do not recommend that the

Commission include any special provisions in the Draft Permiz concerning endangered species.
K. Wetlands

Pursuant to 30 TAC § 330.61{m}(2) and (3), the Application must contain a wetlands

staiement that:

2) includes a wetlands determination under applicable federal, state, and
local laws and discusses wellands in accordance with § 330.553 of this
titte (relating to Wetlands). For the purpose of this subsection,
demonsiration can be made by providing evidence that the facility has a
Cotps of Engineers permil for the use of any wetlands area; and

(3) identifies wetlands located within the facility boundary.

The TCEQ “Location Reswictions’ in 30 TAC & 330.553 provice that;
: I

(a) Mumepal solid wasle storage or processing facilities shall not be located
in wetlands unless the owner or operator makes each of the
demonstrations identified in subsection (b)(1)-(5) of this section,

(b)y  New muniapal sohd waste landfll units, Jateral expansions, and material
recovery operations from a landfil) shall not be located in wetlands, unless
the owner or operator makes cach of the demonstrations identified in
paragraphs (13-(3) of this subsection Lo Lthe executive director. The owner
or operator shall submit the demonstrations with a permit application, a
permit major amendment application, or a registration application. as
appropriate. The demonstration shall become pari of the operating record
once approved.

(1) Where applicable under Clean Water Act. § 404 or applicable state
wetlands laws. the presumption that 2 practicable allernative to the
proposed landlll or recovery operation is available that daes not
involve wetlands shall be clearly rebutted.

) The construction and operation of the municipal solid waste
landfill unit or recovery aperation shal not:

(A}  cause or contnibule to violations of any applicable slate
water quality standard;
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{B)  violate any applicable toxic effluent standard or prohibition
under the Clean Water Act. § 307:

{C) jeopardive the continued existence of endangered or
threatened species or result in the cestruction or adverse
modification of a critical habiiat, protecled under the
Endangered Species Act of 1973 and

(DY wviolate any requirement under the Marine Protection,
Research, and Sanctuaries Act of 1972 for the protection of
a marine sanctuary.

(3} The municipai solid waste landill urtt or recovery operation shall
not cause or contribute to sigmficant degradation of wetiands, The
owner/opcrator shall demonstrate the integrity of the landfill unit
and its ability to profect ecological resources by addressing the
tollowing factors:

(A} erosion, stability, and migration poteatial of native wetland
soils, muds, and deposits used to support the landfill unit;

(BY  erosmon, stability, and migration potential of dredged and
fill materials used to support the landfill unit;

(Cy  (he volume and chemical nature ol the waste managed in
the landfill unit:

() mmpacts on fish, wildlife, and other aquatic resources and
their habital from refease of the solid waste;

(E)  the potential effects of catastrophic release of wasie to the
wetland and the resulting impacts on the environment; and

(F) any addirional factore, as necessary, to demonstrate that
ecological resources in the wetland are sufficiently
profected.

(4)  To the extent required snder Clean Water Act. § 404 or applicable
state wetlands laws, steps have been taken to attempt to achieve no
net loss of weilands (as defined by acveage and funciion) by first
avolding impacts to wetlands to the maximum extent practicable as
required by paragraph (1) of this subsection. then minimizing
mnaveldable inpacts to the maximum extent practicable, and
fnally offsetting remaining unavoidable wetland impacts through
all appropriate and practicable compensatory mitigation actions
(e.z.. restoration of existing degraded wetlands or creation of man-
made wetlands).
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{5}  Suffictent information shall be made available to the [ED] to make
a reasonable determination with respect to these demonstrations.

The TCEQ has provided that when used in 3¢ TAC chapter 330, the term “weiland” is
defined as in the Texas Surface Water Quality Standards in 30 TAC chapter 307.% That chapter

defines “wetland™ as;

An area (including a swamp, marsh, bog. prairie pothole, or simiiar area) having a
predominance of hydrie soiis that are inundated or saturated by surface or
groundwater at a {requency and duration sufficient to suppert and that undes
normai circumstances supports the growth and regeneration of hydrophytic
vegetation. The teem “hydric soil” means soil that, in its undrained condition, is
saturated, fiooded, or ponded long enough during a growing season to develop an
anaerobic conditicn thal supports the growth and regeneration of hydrophytic
vegetation. The term “hydrophytic vegetation” means a plant growing in: water
or a substrate that is at least periodically deficient in oxygen during a growing
season as a result of excessive water content. The erm “wetland” does not
include irrigated acreage used as farmland; 2 man-made wetland of less than one
acre; or a man-made wetland where construction or c¢reation commenced on or
after August 28, 1989, and that was not constructed with wetland creation as a
stated objective. including but not limited to an impoundment made for the
purpose of soil ard water conservation that has been approved or requested by
soil and water conservation districts, 1f this definition of wctland conflicts with
the federal definition in any manner, the federal definition provails. ™

Under federal law, the USACE defines “wetlands™ as “those areas that are inundated or saturated
by surluce or groundwater al a [requency and duration sufficient (o support, and that under
normal circumstances do support, 2 prevalence of vegelation ivpically adapled for life m
saturated soil conditions.  Wetlands generally include swamps. marshes, hops, and similar

1425
areas.

730 TAC § 330.3(178).
B30 TAC & 307 3(2)(84).
33 CER.§ 528.5(e)(4).
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1. 130EP

According lo [30EP, the Application includes a wetlands determination as required by
the applicable federal, state, and local laws and sufficiently delineates the wetlands within the
Facility Boundary. Mr. Marusak conducied the wetlands investigation and concluded that
jurisdistional  wetlands  were present within the Permit Boundary, but only Isolated,
non-jurisdictional wetlands were present within the Landfiil footprint itself.*®  On
Fune 2C, 2014, the USACE approved 130EP’s wetlands determination and authorized
construction of the access road over stream crossings under USACE Waticnwide Permit
No. 14.%7
Regarding the state and federal definitions of “wetiand,” Mr. Marusak testified that for
purposes of his investigation and conclusions, he vsed the USACE federa! delimiion of
“wetlands,” which is *nearly identical” to and “potentiaily more inclusive™ than the T'CEQ
definition.™® He further stated that the TCEQ definition dees not conflict with the federal
definition in ar MSW permitting situation.”™ 130EP also asserts that the federal definition may
be broader than the staie definition because the TCEQ excludes from its definition irrigated
acreage. man-made wetlands of less than one acre, and man-made wellands consiructed after

+ . . . - . ¢!
1989 that did not have wedands creation as their objective.*™

Mr. Marusak determined that there are 20 arcas. totaling 1.46 acres in size, of wetlands
located within the Facility Boundary.™' Of those 20 areas. 0.49 acres are jurisdictional wetlands

subject to regulation by the USACKE, and 12 areas, totaling 0.68 acres, are non-jurisdictional

B¢ 130EP-1 al 672-674. “Jusisdictional” wetlands arc those wetland aseas over which the federal government.
through the USACE in this case, exercises jurisdiction. FNon-jurisdictional™ wetlands are thoesc isolated waters noi
suject to Tederal regulation under the Clean Water Act § 404, See generally Soltd Waste Agency Novthan Cook
Couniy v Uhited Stcdes Avane Corps of Engineers, 121 8.CL 675 (2001},

7 130EP-1 at 199-269; 1306P Marusak-1 at 8-9.
8 130EP Marusak-1 at 6-7.

#9 1 30EP Marusak- at 6-7,

M2 3UER Response at 89,

B1O130EP Marusak-1 ot 6-7: 130EP-1 at 572-6735.
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wetlands located within the Landfill footprint.™® In addition. the wetlands located within the

3

Landfiil footprint are man-made wetlands of less than one acre.” For those non-jurisdictional
wetland arecas located within the Landfil footprint, 130EP contends thai it made the
demonstrations required by the TCEQ location restrictions in 30 TAC § 330.553(b)(13-(57" and

has fully complied with the TCEQ wetlands rules.
2. Protestants

In conirast, Protestants assert that 130EP's wetlands determination was deficient becanse
ol its reliunce solely on the federal definition of wetlands. According to Protestants, 130EP miust
not only make a wetlands determination using USACE’s definition of wetlands. but it musi also
make a determination using the state’s definition of weitlands found in Texas Water Code
$§11.502  The federal definition of wetlands focuses on the presence of hydrophylic
vepetation,”S but the state definition requires an analysis focused on hydric soils.™’ Protestants
contend that 130EP’s failuwie {o determine whether there was a prevalence of hydric soils at the
Site demnonstrates that it did not perform a proper investigation under 30 TAC §§ 330.61{m)
and 330.553.

Protestants further argue that 130EP did vot comply with 30 TAC § 330.553 because it
lailed w0 consider the TCEQ's “no-vet-loss-of-wetlands™ policy,  Prolestanis mainiain that
30 TAC § 279.2(b} establishes that the policy of the State of Texas is “io achieve no overall net

at

{oss of the existing wettands resource base with respect to wetlands functions and values . . . .

2 {30EP-1 at 672,

T3 130P-1 gt 271. 258, 673-674.

O I30FEP Marusak- 1 at 7; 130EP-1 at 675-679.

Y3 The TCEQ's regulatery definition of wetlands in 30 TAC § 307.3(84) appears 1o be very similar, i 10t identical.
to the statutory definition of wetlands in Texas Water Code § 11,502,

#5213 CF.R. § 32B.30c)(4) (Werlands are thoge areas sufficiently inundated or saturated 10 support “a prevalencs ol
vegetation iypically adapted for 13fe in saturated seil conditions.”).

BT 30 TAC § 307.3(a)X84) {A wetland is an area with “a predominance of kydric soils™ that is sefficiemly inundated
or saturated to support hydrophytic vegeation,).
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3 The ED

The ED contends that 130EP has mel the requiremems in 30 TAC § 33061(m)
and 330.553.  According (o the ED, 130EP’s wetlands documemtation in the Application
contained the following reports: (1) Warters of the Uniled States Delineation Repoit and Wetland
Determination and [dentification; (2) Summary of Wetlands Determination and Ydentification for
[30EF Facility Boundary Areas; and (3) Wetlands Demonstrations. The ED notes that
Mr. Marusak testified that the wetlands documentation in the Application complied with all
TCEQ wetlands rules and that development and operation of the Facility, as set out in the

Application, would meet TCEQ wetlands rules. ™

The ED also addresses 130FEP*s compliance with 3¢ TAC § 330,533 and asserts that the
“TCEQ does not have authority to regulate and protect non-jurisdictional wetlands under MSW
2436

rules.
set out in 30 TAC § 330.533(b)(1)-(3).

Therefore, it is the ED's position that 130EP did not necd tc make the demonsuations

4. The ALJs® Analysis

The ALJs conclude that 130LP has demonsirated compliance with the MSW application
requirements in 30 TAC § 330.61(m) and with the locarion restrictions in 30 TAC § 330.553(b).
Regarding the application tequirements, Section 330.6 1{mK2) requires an application to “include
a wetlands determination wnder applicable federed, state. and local laws . .. TFor the purpose of
this subsection, demonsfration can be made by providing evidence that the facility has a

“49° As the ALls read Section 330.61{mi2),

[USACE] permit for the use of any wetlands arca.
the TCEQ contemplated that an applicarnt may demonsirate compliance with hoth federal and
state lawe by showing authorization under a federal permit. Therefore, the rule defers to the
federal definition used 1o delermine jurisdictional wetlands as a means 10 make the wetlaads

defermination under federal, slate, and local faws. For (1ese reasons, the ALJs do not agree with

"% 130LP Marusak-1 at 9.
ED Closing, “Wellands™ section,

H 30 TAC § 3306 (20



SOAH DOCKET, No, 582-15-2082 PROFOSAL FOR DECISION PAGE 121
FCEQ DOCKET. No. 2015-0069-MSW

Protestants that Mr. Marusak’s investigation was deficient because he relied only on the federal

definition in his analysis.

The eviderce shows that in this case, Mr. Marusak properiy performed the wstlands
determination using the federal definition and identified the presence of jurisdictional wetlands
wilhin the Facility Boundary and only non-jurisdictional wetlands within the Landfilt [votprint

itsel’™! He submitted this information to the USACE,'?

which agreed with and approved of
Mr. Marusak’s wetlands deteymination, concluding that Nationwide Pernnit No. 14 would be the
required federal permit needed for the Facility.* Therefore, the ALJs conclude that 130EP has
shown compliance with 3¢ TAC § 330.61(m)(2) and (3} by demonstrating authorization under a

federal permit for the use of any wetiands at the Site.

The ALls also conclude that [30EF has shown compliance with (he location regiviciions
m 30 TAC § 330.553(b). This section provides that new landflf units may not be located in
wetlands, unless the owner or operator makes the demonslrations required by 3¢ TAC
§ 330553 D51 Because Mr. Marusak determinad that wetiands were present within the
Landfill footprint, he assessed the factors enumerated in 30 TAC § 330.553(0)(1)-(5)."° No
party disputes Me. Marusak’s assessment and findings regarding factors {13, (23, (3), and (5).

Accordingly, the ALJs will address only the Section 330.535(n)(4d) factor.

Section 330.353(b(4) provides that an applicant must make a demonstration regarding no

net loss of wettands “frfo the extent required under Clean Water Act, § 404 or applicablc state
403

o

wetlands laws. The tanguage in Section 330.553(b}{4) does not require an applicant to avoid

impacts to wetlands, but rather looks to other rules and statutes for that requirement.

BT 130EP-1 a1 672-674. The ALJs assume that the weelands within the LandfiH footprint would have bren exchuded
from consideralion under the wetland definition m 30 TAC § 307.3(2){84) because they were man-made and {ess
than one acrein size. 130EP-1 a1 271, 298, 673-074,

W30EP-| at 271670,

M I30EP-1 at 199-2609; 130EP Marusak-1 ar 7-8; 130EP Marusak=2.
A0 TAC € 330.553(b),

5 |36EP-1 at 676-679.

O30 TAC §330.553(b)4) (emphasis added).
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In this case, Clean Water Act § 404 does not apply to the non-jurisdictional wetlands
within the Landfill footprint. Regarding applicable state law, Protestants contend thai 30 TAC
chapter 279 scts out the state’s no-net-loss-of-wetlands policy and imposes g duiy on 130EP 1o
consider that policy. However, chapter 279 does not apply to the MSW penmitting process; the
chapter only applies to a TCEQ certification under Clean Water Act § 401%7 that a proposed
discharge to water in the statc under a federal pernnit would not viclate the Texas Suriace Water
Quality Standards.**® There is no Iahguage in either chapier 330 ar chapter 279 indicating that
the chapter 279 policy is applicable to an MSW permit application. Therefore, the ALJs are
unpersuaded by Protestants’ asseriions that [30EP was required to consider the policy enunciated
in chaprer 279, Accordingly, the ALJIs conclude that neither the Clean Water Acl § 404 nor any
state wetlands laws requuire 130EP to demonstrale a no net loss of wetlands, and the ALJs find

that 130EP submitted all the applicablie demonstrations requured by 30 TAC § 330,533,
L. Surface Water Drainage

The proposed Permit Boundary will encompass 520 acres out of the 1,229-acre
Hunter Tract, which generally slopes to the south. Dry Creek enters the Honter Tract from the
east, crossing the property generally in a northeast to southwest direction. Two unnamed creeks
enter the Hunter Tract fromn the porthwest and wesl, crossing the property in a northwest to
southeast direction before coming together (o form one vonamed tributary **° The Facility would
be located in the northern portien of the Hunter Tract between Dry Creek and the unnamed
ributary.  The Site 21 Reservoir is lovated at the southern end of the Hunter Tract, and

Dry Creek and the unnamed tributary fiow nto the Site 21 Reservoir. '

130FP proposes (o usc 1wo separate stormwater systems at the Facility. One svstem will

manage uncontaminated stormwater, and the other system will manage stormwater and other

BT Clean Water Act § 401 is cadified at 33 U.S.C. § 1341,
8 30 TAC §§ 272.1, 2b).
O A0EP-2 at 39,

5 130EP-2 at 59
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liquids that come into confact with waste.”  This section of the PFD addresses only the

uncontaiminated stormwater management system,

L30EP proposes to manage stormwaler through a svstem of engineered constructed
features and operational conmols,  This system will collect stormwater that falls within the
Facility Bouudary and that ruas onto the Facility from adjacent propertics as either sheet flow or

152

. . }
within stream channels,

F30EP asserts that its stornrwater management systen1 will not adversely alier the exisiing
drainage patierns downstream of the Facility. The County and Protestants dispute 130EP’s
assertions and claim that its stormwater analysis is deficient becanse 130FP’s cxpert relied on
mappropriate inputs in the hydrology medels used to determine whether an adverse alteration
will occur. Protestants {urther contend that even though 130EP’s modeling results are unreliable,
the results nonetheless show that an adverse alteration will occur at the Permit Boundary and that

130EP is relying on the Site 21 Reservoir to mitigate that adverse alteration.

The TCEQ has adopted rules to address the changes in surface drainage caused by the
develapment of a landfill. Section 330.63(¢) provides that an application for an MSW landfill
permit must contain information showing that the facility’s stormwater system wiil meet the
requirements in Subchapier G of Chapter 330 regarding surfuce water drainage.™ To that end.
Seciion 330.63(c) requires an application to contain a facility surlace water drainage report that

includes the following information:

() Dramage analyses. The owner or operator shall submit the following
information and analyses:

fAY  drawing(s) showing the drainage arcas and drainage calculations;

{(By  designs of all drainage facilities within the facility area, including
such features as {ypical cross-sectional areas, ditch grades. tlow

1 130EP Traw-1 21 6,
Y2 O130EP Traw-) al 6.

=

¥7 30 TAC § 330.83(¢0)



SOAH DOCKET. No, 582-15-2082 PROPOSAL FOR DECISION PAGE 124
TCEQ DOCKET, NO. 2015-0069-MSW

rates, water surface eievation, veiocities, and flowline elevations
along the enfire length of the diteh;

(C)  sample calculations provided to verity that existing drainage
patterns will not be adversely altered:

(D) a description of the hydrologic method and caleulations used to
estimate peak {low rates and runoff volumes including justification
of necessary assumprions:

(1) the 23-vear rainfall intensity wused for facility design
including the source of the data; all other dala and
necessary input parameters used in conjunction with the
setecled hydrologic method and their zources should be
documented and described:

(1)  hydraulic calculations and designs for sizing the necessary
collection, drainage. and/or detention facilities;

(iif)  discussion and analyses (o demonstrale thal existing
draimage paucrns will nol be adversely allered as a result of
the proposed landiill development; and

(1v)  strucfural designs of the colleclion, drainage, and/or storage
o 4354
facibitics. ¥

130EP’s surface water drainage report is found in Attachment C to Pavt LI of the Application.*

Section 330.303 {urther provides that a facility must be constructed, maintained, and
vpcrated to manage the runon and runoft “during the peak discharge of a 25-vear rainfall cvent”
and 1o prevent the discharge of waste, ™ In addition, the surface water drainage in and arourd a
facility must be controlied to mininmize surface water [rom running onto, into, and off of the

157
treatment acea.

#4010 TAC §330.63(e)(1).
H2O30EP-2 at 47-468,
B0 TAC § 330.3053(a).
730 TAC § 330.303(b).
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TCEQ rules also prowvide that existing drainage patterns “must not be adversely altered”
by the development of a landfill*® A landfill owner or eperator must assess the existing and

proposed drainage patierns for areas preater than 200 acres by using:

Calculations for discharges from areas greater than 204 acres must be computed
by using United States Geological Survey/Department of Transportation Federal
Highway Adminisiraion hydraulic equations compiled by the United Srtares
Geological Swrvey and the TxDOT (TxDOT Administrative Circular 36-86); the
Hydrologic Engineering Center-Hydrologic Modeling System [HEC-HMS],
Hydraulic Engineering Center-River Modeling Sysiem, or legacy computer
programs develeped through the Flydrologic Fngineeting Center of the United
States Army Corps of Engineers; or eguivalent or betier methods approved by the
executive director.”*”

L. I30ED

Tvson L. Traw, P.I., prepared the drainage analysis for 130EP. In hig analysis, he used
12 comparison points (CP) to compare the existing drainage patterns with the patterns that would
be created by the Land(ill once its drainage system is m place. Eight comparison points, CPL,
CP2, CP3, CP4 CP5, CP6, CP7, and CP8, are locaied along the Permit Boundary, Four
comparison peints, CP9, CP10, CPL], and CP12, arc located on the southern boundary at the

. ~ . Ly
most downstream points of the Hunter Tract, "

According to Mr. Traw, landfills increase the runoft volume of stormwaler after a rainfall
because the infiltration of stermwater into the soil is decreased after construction.  The
development also changes the way stormwaler moves across the surface. 1o averd adverse
downsiream impacts [rom the construetion of a andiill. the TCEQ requires that the fandfitl must

) . . 461
not adversely aller existing drainasge p‘c’il{"ﬂﬁ'ls.%

B30 TAC § 330.303(2).
T30 TAC §330.305(0(2).
191 30EP-2 at 76, 78.

1 110BP Traw-1 &t 6.
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To meet the TCEQ's requirements, Mr, Traw evaluated existing drainage patterns by
analyzing lhe topography. soil characteristics. precipitation data. maps, and inputs from the
HEC-FHMS model. He then modeled the shape and size of the Facility, as well as the design of

’ . + 12
the stormwater drainage system, (o determine the post-development drainage patterns, ™

Mr. Traw prepared maps delineating both the existing and post-devetopment drainage
patierns, specifically Attachments C1-A-2 and Cl-A-4 to the Application™ These maps
compare the existing and posi-development drainage patterns at specified comparison points
along the Permit Boundary. In Attachment Cl-A-5, Mr. Traw sivmarized the changes in peak
discharge,** votume,™ aad veloeity™ at each comparison peint, for both the 25-vear storm and
the 100-year storm. According to 130ED, the TCEQ only requires that an applicant perforin the

. - 4T
drainage analysis based on a 25~ycar, 2d-hour storm cvent,

Mr. Traw prepared the following tables to compare existing drainage patterns (o

. . &
posi-development drainags patierns: 68

130 Environmental Park
Exisling’Post-Developed Drainage Analysis Swmmary

. 25-Year Peak Discharge (CF$) 0. Year Peak Discharge {(CFS)
Comparison - :
Boundary Polnt Post- ! Post-
Existing Developed : Difference Existing i Develgped : Difference
Crl 37y 8.0 Rt A 36.3 182 : -3
CP2 12141 12453 : 4.8 1785.0 17777 : 114
Fucilr CP3 706.2 W62 LG 10287 10257 0.0
wersy CPa 1760 700 1 00 25241 7520 no
Bourndury - = p Frmae — =
i} CB3 2355 1573 ' LRy 3793 3796 N
CP6 2203 336 : -§7.% 31233 : 24%4,1 Sla7d
CF7 2434 1418 -i0l.6 ERIRY 2HE -133.68

1 130FP Traw-1 at 7.
W 300P-2 at 76, 78,

&=
T

“Peak discharge™ or “peak flow rate™ is “a mewsure o how much waler would be moving hrough [a) water
course al a given time” or e rate of flow, which (s measured in ¢ubic feet per secand (efs). Tr. at 520,

*F =Volume™ is the amount of water produced by a given storm and is measured in acre-feat fae-tty. Traf 520,

¢ “Velncity” is how fast water maves fhrough a watercourse and is measured in f2et per second (fps). Tr. at 521,
7 130EP Response at 65 (eiting 3¢ TAC §§ 330.63(c) 1), (D), .303, .365(b)-(e), ED-80-at 23-24).

“N130EP-2 at 79, The comparison points on the tables correspond te the comdarison poims on the maps ut
[30EP-2 al 76 and 78,
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[ c ) 25.Year Peak Discharge (CFS) 100-Year Peak Discharge (CFS)
CMpParison
[ Boundary Point Post- Pusi-
L Existing Bevefoped Differencs Existing Peveleped Difference
CPs 3724 3272 452 $30).3 4347 038
CpY 7Y5.7 795.7 0.0 11493 11453 00
© Propeny CP10 1173 7.3 0.0 171.4 1714 04
L Boundery | CPII 2934 293.6 0.0 815 4315 0.0
| | P12 2305 2310 I KX 504 4 69,7
130 Environmental Park
Existing/Post-Developed Volume Summary
i 25-Year Votume (Ac-fi) 104-Year Yoluine (Ac-£
Comparison
Boundary Point Past- Fost-
Existing Devzloped Difference Existing Developed Differcitce
Pt 4.3 6.7 36 6. 0 -3.5
cp2 kYK 3582 30 3179 5324 .53
3 W58 2018 0.4 296.9 2969 0.0
Facilite Clr 39,0 36,0 0.0 383 K 0.0
Boundary Crs 58.5 394 0.g #7.3 3823 1.0
CP6 6383 M0 (0.7 9775 QU2 14,3
CP7 385 618 251 573 88.8 33
s 63.% 53, -10.3 954 17.5 -39
cro 156.7 s o T Tog 2204 0n
Propeny o 15.4 154 0.0 228 22.% 00
Boundary cPir 53.5 53.5 i 79,6 79.6 00
CP12 2304, 2534 3 .4 37268 17605 33.7
130 Environmental Park
- Existing/Posl-Developed Velocity Summary
. 25-Year ¥elovity (Ips) 100-¥ear Velocity {Ipy)
Camparison .
Bounrdary Paint Post- Post-
Existing Develaped Difference Fxisting Developed DiFerence
] CP} 0.6 0.} 0.7 0.4 -4
: cp2 3l 31 3.4 id GO
i CP3 27 27 2.6 2% G
Facility | P4 32 a2 3.5 3.5 0o
Boundary Crs 23 23 27 2.7 an
' CP6 34 59 43 13 B
_ L7 27 13 29 2.5 -4
T8 48 16 33 Rl 13
Cry 1% 4% - 53 33 04
Property CPI0 40 14 A4 4.4 an
Boundary L 11 1t 4.3 4.3 (]
P12 2.1 71 30 25 0]
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As the above lables show. the post-development drainage natterns for the 23-vear,

4%
46 In

24-hour siorm show mostly decreases 1z peak discharge rates, volumes, and velocities.
terms of volume, only four out of fwelve comparison points saw increases in the volume
discharged posi-development: CP3, CP6, CP7, and CP12.'"™ In contrast, CP8 on the Permit

Boundary saw a 16.5% decrease n volume,

Comparison points CP5, CP6, and CP7 are located on the Permit Boundary downstream

of the Landfill ™

According to Mr. Traw, for CP3, the peak discharge rate would increase
posi-development by less than 0.8%, the volume would increase pv 1.5%, and velocity would
remain unchanged.*? For CP6, the peak discharge rale would decrease post-development by
approximately 4%, the volume would Imerease by 2.5%, and the veloeity would be unchanged,
At CP7, ihe peak discharge would decrease post-development by 42%, the volume would

increase by 60.5%, and the velocily would decrease by 14.8%." 3

Compartson point CP12 18 not localed on the Permit Boundary but at the southern
boundary of the Hunter Tract downsream of the Site 21 Reservoir. According to Mr. Traw, at

CP12, the peak discharge would slightly increase posi-development by 0.04%, the volume would

* M

. . . 1
increase by 1.2%, and the velocity would not change.

130EP takes the positton that development of the Land[ill will not result in an adverse
alicration of the existing drainage patierns cither at the Permit Boundacy or downstream of the
Site 21 Reservoir. Regarding the changes in volume at CP7 and CP&, 130FP notes that these

comparison points are located within the 25-vear and 100-year [loodplains.'™™  During the

“% The PFD discussion focuses on e 23-year slorm evem bocauss TCEQ rules require an applicani lo address 1his
storm evant, 30 TAC §§ 330,63, .3403, 305,

T 1398P-2 al 79.

‘Tl [30LP-2 at 76, 78,

2 Althoagh CPS is an the Permit Boundary, it is not downstream of the Landfill footprint, as are CP7 and CPR.
[30EP-2 at 78, CP3 would be downstream of the citizens' convenicnee center, the gaiehouse, and the scales.
130EP-2 aL 40, 78.

TOISOEP-2 at 69, 79,
1 30EP-2 at bY, 79
T IEOER-2 al 260
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25-year and 100-year storm events, water accumutlates behind the Site 21 Dam that is used to
retard flood flows, Therefore, according to [30LEP, both storm evems will result in the water
surface of the Site 21 Reservoir expanding past the Permit Boundary, and CP7 and CP8 weuld
be located within the reservoir.™ Therefore, 130EP contends that it is not using the Site 21
Reservoir to mitigate the allerations at CP7 and CP8 because it is not possible to evaluate
changes al these two comparison points without considering the reservoir.’’ According to
L30EP, CP7 and CP8 will increase the volume to the Site 21 Reservoir by less than 1% of the

capacity of the reservoir during the 25-year slorm event, and (his is an insignificant increase.’™

2. The County

In contrast. the County argues that 130EP’s drainage analysis is flawed and the resalts of
that analysis are invalid. Mr. Bratton, the County Bngineer, reviewed the floodplain delineation
submilled as part of 130EP’s application to the County for a preliminary plat. 130EP iniually
submutted the same analysis to the County that it had submitted to the TCE(Q. During his review
of this information, Mr. Bratton determined that the floodplain analysis  contained
over-sinmplifications that produced questionable results. He testified that by using inappropriate
inputs for shaillow concentrated flows and the Mauning’s Roughness coefficient in its models,
[ 3GEP increased the times of concentration and lag time, resulting in underestimation of the peak

llow rates and the extent of the 100-year floodplain.*™

According {0 Mr. Bratlon, 130EP’s imiial hydrologic modeling improperly used the
g g £ propetly

B M Hration referenced the

“shallow concentrated flow™ input for channels and streams.
Unites Stawes Department of Agriculture Urban Hydrology Tor Small Watersheds, Technical
Release 35 (TR 35) and stated that “open channels are assumed 1o begin where surveyed cross-

section Information has been obtained, where channels are visible on zerial photographs, or

GE{30EP-2 5t 69.

77| 30EP Reply at 2.

L OLI0KP Reply at 2 {citing ED-SO-1 a1 26).
2 County Ex. 14t 13,

0 Countly Ex. | #l7-5.
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where blue lines (indicating stieams) appear on United States Geological Survey ({ISGS)

4
quadrangle sheets. 8

He also referenced the NRCUS Natioral Engineering Handbock's
recomnmendation that shallow concentrated flows exists for flow depths of 0.1 to 0.5 feet.’™
Mr. Bratton opined that 1300P improperly used shallow concentrated flow leagths of up to
8,945 feet, but “common engineering practices™ limit the use of shallow concentrated Mow

lengths to approximately 1,000 feet or less in the modeling, ™

In Mr. Bration’s opinion, the use of excessive shallow concentrated flow lengths
repeatedly mischavacterized watersheds on the Site as shallow concentrated flow instead of

- 5]
channel flow.,™

The County contends that by mischaracterizing several watersheds as shallow
concentrated tlow, 130EP’s analysis created the assumption that the “velocity of runoff
accumudating m a shallow concentraled manner n this watershed will be 1.53 feet per sceond
over a length thousands of feet or that the water depth at its deepest flow would be less than

0.3 feet.™% In its closing arguments, the County asseits:

To accept the calculations presented as correct, we would have to accept that in a
100-vear storm event in ihis portion of the watershed thai the deepest and fastest
flowing portion of the streaun drzining several hundred acres is fowinyg al depth
of less than 6-inches and a speed approximately bwo thirds slower than an average
walking speed.*®

Instead, M, Bratton opined that the proper length for the shallow concentrated flow inputs into

the model should not exceed 1,000 feet, resulting in more chennelization and faster velocities.

W County Fx. 1 at 8.

2 County Ex. | at 8, Att, B,
¥ County Ex. T at 7-8. Mr. Braiton alsa testilied that an appropriate maximum length for shallow concentrated
{flows conid be between 800 to 1,200 feet, TT.oat 1518,

# County Bx. ! ar 7-8: Tr. at 1816-1821.
153 County Ex. t a1 9-10.

0 County Closing al 11, quoting County Ex. | at 10. The County misquotes the evidense i its ¢losing argument.
At the herring, Mr. Bratton corrected the above quote. Inttead of “a speed approximately fue thirds siower then an
average watking speed.” Mr, Bration chanzed the falicized testimony 10 read “a speed approximately Aedf an
average walking speed.™ Tr. at 1807 (emphasis added).
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Without the faster velocities, according to Mr. Bratton, 130EP’s analysis underestimated the

extent of the floadplain. ™

Mr. Bratton aiso o0k issue with the Manning’s Roughness coefficient used by Mr. Traw
in the modeling. Mz, Bratton iestificd that this roughness coefficient is a parameter used to

—'l\ \1 . £l
% M. Traw used & Manning’s

reflect the roughness of or resistance to water flow i1 a stream.
Roughness coeflicient of 0.065 for certain reaches of the watercourses analyzed. However, in
Mr. Bratton's opinion, the analysis should have used a coefficient of 0.045. e testified that the
higher the Manning’s Roughness coefficient, the greater the resistance and the stower the
resulting flow cstimated by the analysis. Mr. Bratton s(ated that a value of 0.045 is appropriate
“for small natural streams that are winding, weedy, and inclnde ineffective areas or areas of

pooling.™™ Il furiher stated {hat using a higher value of 0,065, without justification, would

. . . . 1
result in an assumplion Lhat was less protective or conservative, b

In Mr. Bratton’s opinien, the excessive lengths of shallow concentrated flow and the
excessively high Manaing’s Roughness coefficient resulted in the underestimation of the peak
flow in the modeled storm event* Therefore, in his role as County Engineer tasked with
reviewing 130EP’s preliminary plat application, Mr. Bratton required 130EP to amend its
drainage analysis to provide for the nputs he determined were proper. Mz, Traw revised the
models and the floodplain analysis and re-submitled them to the County: hawever, Mr. [raw did
not revise the models he had submitted to the TCEQ.™ Tn its closing arguments, {he County
compared the revised analysis submitted to the County with the unrevised analysis submitted to
the TCEQ,*” and argued that the revised analvsis shows much higher peak discharge rates than

the unrevised analysis, as demonstrated by the following tables:

@1 County Ex. { at¢ 10.

T County Ex. 1 at 13.
59 County Ex. 1 at 13

0 Couny Ex. 1 at 13,

¥ County Ex. 1at 13

2 County Ex. 1 at 8-9.

1 County Closing at [2-13.
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TCEQ Application™  Caldwell County Application™”
Hydrologic | Drainage Teak Hydrologic | Drainage | Peak
Element | Aren Discharge Element . Area Discharge
[
Os16~  0.521 $28.4 CFS DC3 0.51 1164.6 CFS
AS ; 0234 350.5 CFS DC4 0.233 1 3991 CI'S
0S5 0527 | 1149.3 CFS TF1 0.527 ! 1253.6 CFS

The County argues that changing the Manning’s Roughness coefficient and reducing the shallow
concentrated flow input to less than 1,000 feet vesulted in significant increases in peak
discharges, and “the same hydrologic elements consisting of nearly identical drainage areas saw

' . . . . . i ) . il 05
significant increases in peak discharge with the requested revisions.”

Because 130LP failed to submit the same corrected analysis to the TCEQ. Mr. Bratton
opined that 130EP submitted a flawed drainage analysis to the TCEQ as part of the Application.
The County mterprets 13011s actions as evidence that 130EP was “clearly willing 1o submit
one sef of information to TCEQ and another set of information to Caldwell County in order to

obtain approval from both entities.”*”’
3. The District

The District 18 the owner and operator ot the Site 21 Reservoir, the largest flood control
facility in the area located on the southem portion of the Hunter Tract downstream of the
Facility. The Site 21 Dam is a lNeod-reiarding structure comprised of an cmbankiment and an
emergency spillway.  The dam was originaly designed as a low-hazard dam © prowect
dewnstream agricultural lands from flooding,™ but development downstream from the dam

required its re-classification to a high-hazard dam ™ which is 2 dam whose failure would cause

“ County Exs. 8, 7. The analysis submitied (0 the TCEQ aualyzed a 100-year, 2d-hour storm event., County Fx. 6.

* County BExs. 8, 9. The analysis submittzd to the County analyzed a 100-vear, 10-day storm event, Couniv Ex. 8.
Courty Closing at | 3.
" Courty Closing at 14.
¢ District x. 1.6 a1 34,

¥ NRCS estimated that the mininun number of people a¢ risk ot a breach of the Site 21 Dam is 61. in addition, a
breach could damage or make impassabie [tve dowostream roads. Diswict Bx. 1.5 at 34
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catastrophic damage and loss of life downstream.”™ The Site 21 Dam currently does not meet the
dam safety criteria for high-nazard dams to prevent breaching of the spillway and

embankment,*”

Regarding the stormwater ancd drainage issue, the Distriet’s facus is largely on the quality
of the stormwater from the Facility entering the Site 21 Reservoir. The Diswict recognizes that
the Draft Permit prohibits the discharge of “contaminated water.” However, the Distriet
mainfains that the definition of “contaminated water™ does not necessarily encompass pollutants
that result from landfiil operations outside of active landfill areas. Pursuant to ifs responsibilities
under federal stormwater programs overseen by the NRCS, the District will consider

implementing s own surface and groundwater monitoring.

In erms of volume, the District stated that it “learnf[zd] at the hearing that there would be
an increase in the quantity of water projected for discharge to Site 21 as a result of the landtill’s

{2

operation.™ " Hewever, the District explained that if the increase causes a problem, it “has

remedics available to it under state law governing casemont rights.”>%
4, Protestants

In their initial closing arguments, Protestants stated that they agreed with the arguments
made by the County and the Distric, and Protestants made no other arguments on whether the
Landfill wili adversely alter existing surface drainage or comply with TCEQ rules.™ Towever,
in their Response to Closing Argumenis, (the Protestants made arguiments that purport to respond
to 130HP’s and the ED’s closing arguments, but in reality were new arguments regarding the

alleged msufficiency of the Application based on evidence Protesiants presented in their direct

“¥ The rerm does not reflect the condition of the dam or its struciural integrity. Tr. at 1279,

M Pistriet Bx. | at 50.

% District Closing al 6.

an:

=

District Closing at 6,

kU

Protestants Closing at 81,
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case.” Because the other parties had not had an opportunity to respond to these new arguments,

the ALIs allowed the parties to file reply briefs.”™

In their response, Protestants claim that the ED and 130EP concluded that the changes
gshown by the Application at comparison points CP7 and CP8 are acceptable because of the “net™
impact ot those changes on the Site 21 Reservolr downstecam.™ For example, the ED feund no
adverse alieration from the changes at CP7 and CP8 because the increases in volume represented
less than 1% of the capacity of the Site 21 Reservoir downstream of the Permit Boundary.™®
Prolestants argue that it is Improper {0 rely on off-site mitigation and that such reliance is

contrary 10 TCRQ precedent requiring no adverse alteration at the permit boundary.

In suppert of their position, Proiestants rely on the TCEQ order denying the application
of Juliff Gardens for an MSW landfill permit®® In its final order, the TCEQ denied the
application for several reasons, inciuding Finding of Fact No. 63, which stated: “Applicant
failed to demonstrate that the landfill will not signilicantly alter natural drainage patterns a the

w310

permit bouwndarics of the site. Prolestants argue thal a permmitiee can oniy control those

activitizg that occur within tha Permit Baumdary. Therefore, no mechanism exists to ensure that
off-site mitigation activities, beyvond the TCEQ's regulatory reach, will continue to mitigate the
increase in volume in the future. According to Prowsiands, this is the reason why the ED issucd

the May 6, 2014 NOD to {30EP, stating:

While discharge rates at CP7 and CP8 indicate reductions of 42% and 12%
respectively between the pre-and post-development conditions, by the time the
discharges leave the property boundary. values do not change siguificantly (no
more than 1.29). It appears that drainage patiem changes are limited to property
aowned by vou; however, the requirement that drainage patterns not be altered at

* Protestants Respouse at 47-531.
0 See Order No. 31 (Dec. 7, 2016,

WY 3GEP-Z al 69 Tr. a1 191 1.

Ty e 1931,

M5 I the Matier of Julily Gardens, LLC, for o Permit ro Operate o Tepe 1Y Municipel Solid Waste Facility
fPerprit Mo, MSW-2282: TCEQ Docket No. 2000-07117-MSW; SOAH Docket No, 582-02-1585, Crder
(O 4, 20043 :

B it Garedens, Qrder &t FOF 63 (emphasis added).
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the permit boundary 15 not met where (he alterations are mitigated on off-site
property, even if the propetty is owned by the applicant, without! a drainage
easement. A draipage easement should be acquired for areas between CP3
through CP8 and CP9% through CP10. Please illustrate drainage easements on
appropriate figures and expand the discussion of the comparisen of pre- and
posi-development drainage conditions (Attachment C1, Chapter 7 to reflect the
drainage easement and its involvement in the demonstration of no adverse change
to drainage.“]

Protestants further maintain that no TCEQ rule allows for off-site mitigation of drainage impacts,
citing Mr. Odi’s testimony that “TCEQ rules are primarily focused on the facility which is

bounded by the permit boundary. ™

According to Protestants. the evidence shows that the drainage pattemns will be adversely
altered at CP7 and CP8, both located at the Permit Boundary.’™> As previously stated. at CP7,
the volume will increase from 38.5 ac-ft 1o 61.8 ac-fi, for a 60.3% increase. At CP8, vohune will
decrease from 63.8 ac-ft to 53.3 ac-fi, for a 16.5% decrease’’®  Protestamts argue that these
changes represent significant alterations that [30EP must demonstrate are not adverse. In
addition, Protestants asscrt that Mr. Odi} testified thar the decrease in volume at CP8 would

. PITSRTRPR. (318
potentially be adverse except for the mitigation in the downstream reservoir.”!

Protestants also contend thal the Faecility will endanger the Site 21 Reservoir because
development of the Landfill will change the drainage patterns in ways that will adversely impact
the reservoir, Protestants argue that 130EP improperly relied on hearsay statements made by an
unidentified TCEQ employee in the Dam Safety Program for the proposition that a 1% increase
imn volume in the Sitc 21 Reservoir is ipsignificant. [urthermore. the Site 21 Dam is a

high-hazard dam that “must be protected against a flooding event equaling 73% of the *probable

1 OED-SO-4 at 4. On cross-exauingation. Mr. Odil stated that he could not recal) why he would have a concern
abowt reductions in peak discharge raies because such reductions do not typically cause an adverse alieration. “It. al
1909- 1910,

H2 Ty A 1001,
3 U30EP-2 at 76. 7R-79.
21 30EP-2 at 79,

oA 1911
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maximum {lood, but Mr. Traw did not consider the probable maximum flood in his

1%
s

analysis.

In their response 1o the parties’ closing arguments, Protestanis also take issue with the
unit hydrograph used in Mr. Traw’s drainage analvsis.” "8 Protestants claim that 130EP refies on
the use of the unit hydrogtapl method to determine drainage patterns, However, 130EP failed to
identify the particufar unit hydrograph used in the analysis. According to Protestants, there must
be a justification for the wnit hydrograph selected to determine whether the unit hydrograph is

. . . . . 3
appropriate considering the characteristics of the watershed analyzed.™"’

In addition, Protestants note that Mr. Traw claimed he had identified the unit hydrograph
used in his deainage analyses on pages 85 and 121 of Txhibit 130EP-2°" However, thosc
portions of the Application enly state that a unit hydrograph method was used, and do not
identify the particular hydrograph. Protestants™ witness Robert 1D, Havden, P E., testified thut it
was necessary to identify the unit hydrograph and justify its use, {wo actions {30EP did not

3

take.”*! Protestants take the position that the identification of the unit hvdrograph is necessary (o

detenmine compliance with 30 TAC § 330.63(c)(1).
5. The ED

The ED reviewed the information submitted by 130EP and concluded that 130EP had
demonsiraled that the development of the Land{ill would not result in adverse altcrations (o
existing drainage patlems,’’ According to ED witness Mr. Qdil, the ED looks at changes to

draimage patterns at the Permit Boundary ™ He testified that decreases in peak discharges and

® Protestants Reply at 26 {citing 30 TAC § 299.15(a) DA,
T at 678-679.

1% Protesiants Response at 30
¥ protestants Ex. @ ac 11,
0 T at 20212022,

i1

Protestants [Cx. 9 at 10,
22 ED.SO-1 at 26.
2 Te, At 1900
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velocities do not typicatly create adverse alterations of existing drainage patierns. [n addition, an
increase in volume is not an adverse alteration if it is discharged at a slower rate and velocity.
However, Mr. Odil testified that a decrease in volume could be an adverse alteration because of

; 52
the pofential to reduce downsiream water supplies.”

Mr. Odi] noted that according to the Application, the peak discharges, volumes, and
velocities would generally decrease. At CPS. the volume of stormwater discharged ar the Permit
Boundary went from 63.8 ac-f1 to 33.3 ac-fi, for a reduction in volume of 10.5 ac-It. However,
Mr. Qdil stated that because the nearby CP7 would sce an increase in volume, the decrease in

. . . 535
volume at CP8 would be offsel by that increase, resulting in no adverse change overall,™”

In additior, Mr. Odi tesithied that the increase in volume at CP7 was not an adverse

change. At CP7, the volume discharged, post-development, at the Permit Boundary would

§in

increase from 38.5 ac-ft 1o 61.8 ac-fi, for an increase of approximately 60.5%. Although

Mr. Odil testificd that the increase in volume at CP7 is “significani,” he did not consider it to be

an adverse alteration of drainage patterns because the increased volume would be discharged at a

27

lower ratz and slower velocily. Mozreover, Mr. Odil noted that the CP7 increase in volume

would be offsel somewhat by the decrease in volume at CP8 and mitigated by the
Site 21 Reservoir. e also consulied with the TCEQ's Dam Safety Program regarding lhe
overall increase in volume fo the Site 21 Reservoir, and that Program informed him that the
increase In volume represents 124 of the capacity of the Site 21 Reservoir during a 25-year storm

w328 e

event and would therefore be “insignificant. [le Dam Safety Program also indicated that the

Site 21 Reservoir and its dam are proposad for rchabilitation, and the land use upstream of the

- . n . - . . P . el
dam would be included in the new hydmlogy considered in designing the rehabilitation plans.™*

% Tr. &t 1904-1903,
5Tt 1909,

S8 30FP-2 a1 69, 76, 78-79.
T ar 1904-1905.

3 RS04 at 26.

9 ED-S0-1 at 26.
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6. The ALJs’ Analysis

The ALJs conclude that 130EP sufficiently demonstrated 1ts compliance with 30 TAC
8§ 330.63(c)(1). 3301503, and 330.305. The preponderant evidence shows that development of
the Facility will not adversely alter existing drainage patterns. In addition, no party challenges
the design of the surface water management system: in their post-hearing briefs. Therefore, the
ALJs will not discuss this issue in this PFD and recommend the Commission adopt the relevant
findings of fact and conclusions of law proposed by 130EP on this issue. Accordingly, the ALJs
conclude that for the stommwater drainage system, 130EP has demonstrated that its system in
Attachment C3 of the Application™” meets the requirements of 30 TAC §§ 330.63. 330.303,

and 330.305,

Attachment Cl of the Application contains the dramage analysis used (o delermine
whether an adverse alteration ta the existing drainage patierns would occur.”!  The County
comparad the hydrelogic information submitled to the TCEQ regarding existing drawnage
patterns™> with the hydrologic analysis submitted te the County containing the revised
Manning's Roughness  coefficients and  shallew  concenirated  {low  inputs required by

Mz, Bratton,ﬂ:'

A review of County Exhibits 6 and § shows that the differences in the peak
discharge rates between the information submitted to the TCEQ and submitted 1o the Couaty are
attributable to the ditferent storm events used in the two anatyses. Por the drainage analysis
submitted to the TCEQ in County Exhibit 6. 130EP used a |1 00-vear, 24-hour storm event. But
for the Noodplain analysts submisted to the County in County Exhibit 8, 130EP used 2 [§0-year,
[0-dey storm avent.”> The use of two different storm events in the two analvses caused the

a v . . . 318
difference in the numbers submitted to the two regulatory agencies.”™

B¢ 130FP-2 at 447-468.

FLB0EP-2 ar S2-242

S County Fx. 6 (Atl. to Application at C1-B-24 found at 130EP-2 af 106-107).
33 County Ex. 8,

S Compare County EX. 6 (“Mateorologic Model 100 yr 244y (SCS)). wirh County Ex. § {*Meteoralogic Mode!
100 yr 19 day {(smoothed)™,

S5 71, al 664-665.
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Fusthermore. the ALJs are net convinced that Mr. Traw’s Manning's Roughness
coefticient and shallow concentrated flow lengthe were improper. Regarding the shallow
concentrated flow input, the preponderant evidence does not demonstrate that 130EP’s use of
shallow concentrated flows longer than 1,000 feet was in emror. According to TR 35, stormwater
maves through a watershed as sheet flow, shallow councentrated flow, open channel fiow, or

. . - 3
sonmne combination of these three tyvpes of flows.*

To determine what tvpe of flow to use in a
model, TR 55 recommends a field inspeetion” which Mr. Traw conducted. Regarding sheet
flows, TR 35 provides that aftcr a maximum of 300 feet, sheet flow usually becomes shallow
concentrated How; however, TR 53 does not speciy a maximum fength for shallow concentrated
flows, as Mr. Bratton advocates.™ In fact, TR 55 used a shallow concentrated flow of 1,400 fect
in one example, which exceeds Mr. Bralton's recomumendation of 1,000 feet or less. ™ Likewise,
the NRCS National Engineering Handbook does not contain a maxinum lenglh for shallow
concentrated flow, although it does limit the maximum length for shect flow to less than
100 feet.™! The differences in the maximum length for the sheet flow input between TR 55
(maximum of 300 feet) and the National Engineering Handbook (less than 100 feet) indicates to
the ALJs that the determinaiion of the appropriate input is discretionary and involves case-by-

sase judgmenis hy prafessionals.

Unlike the sheel-flow tnpul, neither TR 35 nor the National Engineering Hundbook szt a
maximum length to be used for the shallow concentrated flow input. Regarding open channel
flows, TR 53 provides that open channels should begin where there are surveyed cross-sections,
where channels are visitle on aerial photographs, or “where blue lines {indicating sireams)

appear on United States Geological Survey (USGS) quadrangle maps.™ V. Traw testified
that TR 33°s puidance addresses how to determine assumptions regarding the geometry for a

stream.”  The most accurate characterization of & channel’s geometry would come from an

Protestans Ex. 9-C ar 29.

Protestanis Ex. 9-C at 29,

% protestants Ex, 9-Cat 31: Tr. at 1813,
Protestants Ex. 9-C at 32; Counly Ex. | at 8.
S County Ex. T, At B

Protestans Ex, 9-Cal 3.

42 ) <
= Tr w2125,
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actual survey ol the channel. In this case, Mr. Traw used the USGS contour map with 10-foot

contour 1nfervals and stated:

[Tihere were many places, in my opinion, that | could not estimate the channel
geomelry in a way accurate enough that would — that would lead me to a more
correct estimation of the time of concentration than the slready assumed geometry
built in the shatlow concentrated flow for the Manning's equation.”*

Mr. Traw further testified 1hat he looked at aerial photography and made several wips to the
Hunter Tract, walking the unnamed tributary and Dry Creek in the areas that would be impacted
by drainage changes.”™ He made the decision te change from shallow concentrated flow to open
channel flow when he “had sufficient topographic data tc determing the channel geomertry in
such a way that [he] could use the methods described in the channel flow deseription in
TR 557" For the off-site areas in the watershed to which he did not have access, Mr. Traw
relied on topographic information from the USGS maps, but once Mr. Bratton made him aware
of the LIDAR topographic information from the Capital Area Council of Govemments
(CAPCOG), M. Traw used that data as well™® When be had the ability to determine the
existence of a channel and the geomelry and the deoith of ibe channel, Mr. Traw uscd the

channel-Ilow assumption, typically based on topngraphic data. ™"’

In the ALJs" apinion. Mr. Traw justified his use of the shallow concentrated flow input

18

based on his site visits and use of topographical data.’ His testimony on ihe 1ssue was
= .

well-reasoned and consistent. In addition. there was very little change in the floodplain map

MTe w2124,
¥ Tyoau 2018,
T g 2020.

MOOTr at 2021, Mr. Traw testified thar if he had to do his analysis over again from the beginning. he would use the
more deiiled LIDAR data instead of the USGS data.  However, he would not change the Manaing's Roughness
coefficionts or the lengihs for the shallow concenmrated ow inthe model. T ai 2017-2018.

7 T ar2115-2116.
YEMr, Traw did not teke notes or pictures of his site visits. Te. at 713, Protestants argue that this kack of
documentation renders his opinion not relevant and wnreliable.  Protestants Reply at 30, The cases cited by
Protestants address the admissibiiity of export testimony. bat Protestants did not abject to My, Traw’s teslimony.
Furthermore, the cases Go not staxd for the proposition thai an expert’s opinion is madmissible or conchiory
beceusc an expert did not take notes or pictures during his investigaiion,
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after he revised the (loodplain analysis and maps submirted w the County as required by

549

Mr. Bratton,” ™ and both the map submitted to the TCEQ and the map submitted to the County

show that the Landfill footprint is located outside of the 100-year floodplain® For these
reasons. the AlLJs cannot agree with the County and Protestants that Mr. Traw usad excessively
long lengths for the shallow conceutrated flow input in the drainage analysis submiitted to the

TCEQ.

For these same reasons, the ALJs also cannot conclude that the Manning's Roughness
coefficients used by Mr. Traw were erronieous. The County and Protestants cross-examined
Mr. Traw extensively on his use of the Manning's Roughness coefficient of 0.063 as indicated in
Exhibit 130EP-2 on page 95. However, Mr. Traw repeatedly testified that such Manning’s
Roughness coefficients were for “Kinematic Wave Routing” purposes only, and that the model
would only accept averages of the coefficient for eack specified reach.”™ i appears Irom the
evidence that in other areas of his analysis, Mr. Traw was justified in choosing the Manning’s

52

Roughness coethicient based on his site visits and aerial photographs,

Mr. Bratton testified that a Manning’s Roughness coetficient of 0.045 would have heen
more appropriate for the watercowrses subject to Mr. Traw’s analysis bocause the higher
Manning’s Roughness coefficient of 0.065 resulted in lower peak flows and a correspunding
underestimation of the l"l(}odplain.ﬁ3 However, using the lower Manning's Roughness
coelficient required by Mr. Bratton did not resubl in significant differences between the
floodplain delineation submitted to the TCEQ and the floodplain delineation submitied 1o the

County.™  Mr, Traw testified that to determine the appropriale Manning's Roughness

29 Compare 130EP-24, with 130k.P-13.
3UOTE al 702,
BV T at 2129, 2132-2137,

MTroar 21729,

L County Ex. fat 13-17.

P Compare 1306EP-24 (Aoodplain subminted to TCEQ modified to include landfill footpriot), with 130ER-25
(tloodplain sabmitied t¢ znd approved by the Coumty modified to incinde the tandfill footprinty: Tr. at 702-703,
2l
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Ay b . . . . T8
coefticient for the floodplain, he could primarily rely on aerial photography.™ However, o
determine the proper coefficient for the stream channels, he made several site visits and visually
evaluated the channels that would impaci his analysis {in addition to his review of aerial

b After his visual observations, Mr, Traw consulted the “table . . . that describes

ph01(;a[:rra:plrmy},Si
channel characteristics . . . and [that has] an associated range of roughness coefficients for [each}
description.™  Again, Mr. Traw testified credibly and consisiently on the methodology he
cmployed 1o asrive at the Manning’s Roughness coefficients vsed in his hydrology model. Based
on this information, and the absence of any meaningful differences between the floodplain maps

submitted to the TCEQ and to the County. the ALJs cannot say that the Manning’s Roughness
58

[

coeflicients used by M. Traw in the drainage analvsis were incorrect,

Mr. Traw Turther explamed why the differences in the Manning’s Roushness coefficients
f > g

and the shallow concentrated flow inputs resulted in “fairly insignificant™ differences between

B

the information submitted to the TCRQ and to the County.”  Regarding the two floodpiain

delineations, he stated:

[Y]on have two parts to the [dejlineated flocdpiain. You've got io determinge the
hydrology, so that’s the How rate. And in this case, our downstream boundary
condition, which 1s the flood pool of the Site 21 Reservoir. That becomes very
important,  So we determined that.  And using Mr. Dratton’s assamptions, that
increases the peak discharee by -- by lowering those roughness coefficients.
Now, if [ use the same assumption that established that roughness in the
hydrology par(, and 1 apply that to my hydraulic model, that means that my
channel in my hydrautic model is slicker. [i hus less friction. So Tapply this fow
rate that’s higher now, but I have less [riction in my channel. So then myv
Nocdplain is less extensive. Now. really, what happens in this case is those pretty

5y ar 2015,
T Al T03-704.
7y 1 2016

% My, Brauon testified that a Manning’s Roughness coefficient of $.043 is appropriate for “smatl natural streams
that are winding, weedy, and include ineffectve areas or areus of pooling,” County Ex. | at 3. Tn its response 10
the partics’ closing arguments. 130EP included the Texas Depattmean of Transportation’s {TxDOT) Hydruulic
Design Manval as Attachment 2. This manual shows that for “natural streams [s)luggish reaches, weedy, decp
pools,” the suggested Mamning's Roughness coeflicients range fiom 0.030-0.080. 130GP Response, Aw. 2 at 4-43.
This ducament was not offered or adwitted o the evidentiary record, and the ALJs do not reiy on this docament in
either their araiysis or the pronosed findings of fact.

211, at 666,
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well offset.  That's why there’s insignificant changes between the floodplain
shown in the application and the one on the preliminary »la>*

As the ALJs understand the testimony, in using the assumptions required by the County to obtain
a preliminary piai, the higher peak discharge rates resulting fom the hydrology model were
offset by the smoother channels in the hydraulic model, thereby resulting in a less extensive
floodplain. Furthermore, no party has directed the ALJs o evidence showing that there are
significant differcnces between the floodplain map submitted to the TCEQ and the floodplain
approved by the County. Accordingly, the ATLJs cannot conclude that Mr. Yraw entered

incorrect inputs into the mode! that rendered the results unreliable.

Regarding Protestants” allegation that 130EP did not identify the unit hvdrograph nsed in
the analysis, the Application states: “{t]he rainfall/runotf transtormation was performed with the
Unit Hydrograph Method. The synthetic unit hydrographs for each watershed used a sinple peak
unit hydrograpa model developed by the SCS and desceribed in detail in {TR 551.7%¢" According
o Mr. Traw, the HEC-HMS model uses the hydrograph deseribed in TR 53, and TR 25 has only

342

one unit hydragraph,™  In addition, the rainfall distribution used in the model was the SCS

%3 and Mr. Traw used this rainfall distribution as directed by TR §5°%

24-hour, Type 3 storim,

The ALJs are unclear as to how much more specificity is needed to adequately identify
the unit hydrograph used by (30EP, especially in the absence of any regulatory requircment 1o
provide more specificity.  The ALJs cenclude that 130EP has sufficiently identified the wnit

hydrograpl used in its modeling.

Finding that Mr, Traw’s drainage analysis was properly prepared, the ALJs must now
determine whether that analyvsis shows that development of the Facility will result in an adverse

alteration of existing drainage patterns. At most comparison points along the Permit Roundary,

MTE e 2119-2111.
1 130EP-2 at 85, 121
I a1 2021, 2126,
Y 30EP-2 st 121,

W Tr ar2123.



SOAH DOCKET. N, 382-15-2081 PROPOSAL FOR DECISION PAGE 144
TCEQ DOCKET. NO. 2015-0069-MSW

there will be minimal changes i peak discharge, volame. and velocity during the 25-year,
24-hour storm. At mosi comparison points, peak discharge rates will be reduced, and velocities

will be reduced or unchanged.™*

The most significant changes along the Permoit Boundary oceur at CP7 and CP8, with
decreases in peak discharge rates of 42% and 12%, respectively. In terms of velocity, thete arc
slight decreases at these two comparisen points, as well.  As the evidence shows, reductioas in
peak discharge rates and velocities do not typically result in acverse alterations of existing
drainage patterns.”

In terms of volume, CP7 witl see an increase in voluma of (1'0‘5"/6,_56‘:f characterized as a
significant increase by Mr. Odil.™® However, the increase in volume is accompanied by
corresponding decreases in the peak discharge rate and velocity, Therefore, the increase in
volume at CP7 would not represent an adverse alieration of the existing drainage pattern
because, as both Mr. Odil and Mr. Bratton explained, the increased volume would be released at

% Based on the cvidence presented, the ALJs conclude fhal the

a slower rate and velocify,
increase 1n volume at CP7 with the corresponding reductions in peak flow and velocily does not

create im adverse alteration in drainage patterns along the Permit Boundary,

AL CP8. development ot the Facility will result in a decrzase in volume of 16.3%, but his
16.3% reduction ini volurne at CP$ is not an adverse alteration of the existing drainage patrerns at
the Permit Boundary, Generally. increases in peak flows and vclocities are the main concerns
regarding the alieration of drainage patterns. Less volume moving downstream can potentially
be an adverse alleration because of the possible reduction 1 dounstream water supplies.

However, there is no evidence inn the record that the reduction in volume at CP§ would have any

=5 ) 301P-2 at 79,

T froat 524, 1859-1860, 1904-1905,
7 DI0EP-2 at 69, 79,

*E Te ar 1904,

39 Tr u 1860, F90:4-1905: 130RP-2 at 79; see afver 130EP-2 a 60 (~The 25-vear storm runof velume will increase
at CP7; however, beeause the peak discharge rate wiil be reduced and the runotl volume will be distribuiad over a
fonger tinie period, that ingrease will not result in an adverse akeration of existing drainage patrerns.™),
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adverse consequences at the Permit Boundary, as there are no waler supply needs at that
location,  Accordingly, the ALJs conclude that a 16.5% reduction in volume at CP§ is not an

adverse alteration of drainage patterns at the Perut Boundary.

Nor is the reduction in volurne at CP$ an adverse effecl on water supplies downstream of
the Permit Boundary. Protestants appear to argue thal the determination of adverse ajteration
must laok at CP§ in isclation hecause 10 do otherwise would allow the Site 21 Reservoir or the
increase in volume at CP7 1o improperly mitizate the alteration. However, this argument ignores
the drainage patterns that are present downstream of the Permit Boundary, and thus proposes an
itlogical analysis. As 130EP points out in its reply brief, CP7 and CPg are relatively cloge to
cach other on the southern Permit Boundary. CP7 is on a ftributary that joins Dry Creek
1,000 feet downstreamn of the Pesnit Boundary, and CP8 is on a wibutary that joins Dry Creek
350 feet farther downstream,” But most importantly, both comparison points are located on the

¥

Permit Boundary within both the 25-year and the 100-year floodplains,”™” During the modeled
rainfall events, both comparison points would be within the water surface elevation of the
Site 21 Reservoir. Therefore, the ALJs conchade that the 16.3% reduction in volume at CP8 will
not adversely affect downstream water supplies beyond the Pemmsit Boundary because the 60.5%

ncrease m volume at CP7 will offset that reduction, resulting in an increase in volume

In their reply briel, Protestants allege thar the Facility’s alteration of the drainage pattens
will adversely impact the Site 21 Reservoir”” Protestants assert that because 130EP relied on
the dam safety criteria in its response brief, “some analysis of |the probable maximum]| flood
should be included.”™™ Accordingly, Protestants argue that beecause the Site 21 Dam is a

high-hazard dam. it “must be protecled against & Jooding cvent cqualing 73% of the “probeble

0 1 30EP Reply ai 31 130EP-2 at 73.
TI30EP-2 au 260.

32 1 30EP-2 at 65, 79.

T protestanty Reply at 26.27.

M Pratestants Reply at 26 (citing 130EP Response at 63).
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maximum flood™™ as reqguired by 30 TAC § 299‘.15(3){'1)I(Jﬁ\).sjs Because Mr. Traw’s analvsis
does not take the probable maximum flood fo consideration.™™ Protestants argue that the

evidence 15 insufficient to find no adverse alteration ‘o the Site 21 Reservoir.

Protestanis misread 130LFP"s response bricf and the TCEQ’s rules. The ALJs were
unable to locate in [30EP’s post-hearing briefs any reference 1o the TCEQ's criteria for
high-hazard dams. In addition, 30 TAC § 299.15(a) (1) A) cited by Protesiants refers to the
criteria for the design of a proposed dam. [t has no applicability to this case. Accordingly, the
ALJs find that Protestants’” argument regarding the probable maximum flood and the TCEQ's

dam safety criteria in 30 TAC chapter 299 is without merit.

Furthermore, the evidence shows that development of the Facility will not adversely alter
the existing drainage patterns to negatively affect the Site 21 Reservoir, Mr, Odil testified that
he consulted with the TCLQ’ s Dam Safety Program to determine if the increase in volume would
adversely impact the Site 21 Reserveir. The Program informed him that the increase in voluine
represents 196 of the capacity of the Site 21 Reservoir during a 25-year storm event, so the

L

increase would be “insignificant.”™’’ Protestants objeet to reliance on this hearsay statement.

However, no party objected to this portion of Mr. Odil’s testimony, and “{i)nadmissible hearsay

admitied without vbjection may not be denied probative value mercly because it is hearsay,

Other evidence also supports Mr. Odif's testimony regarding the impact on the Sile 21

Reservolr. The Application states:

[T]he peak storage volume of the SCS Reservoir Site 21 and peak inflow to the
reservorr from Dry Creek exceed 2,300 ac-f and 3,800 CFS, respectively, during
the 23-vear storm event. Considering the proposed net changes within the water
body of less than 4% decrcase in peak discharge rate and less than 1% increase in

7 Protestants Reply at 26.
3T T ar 5784679,

¥ E1-S0-1 at 26,

8 Tex. R. Evid. 802.
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volmme, the changes at CP7 and CP8 will not result in adverse alterations of
existing drainage patterns.”™

Based on the evidentce in the record, the ALJs conclude that the change in drainage patiems

resulting from the Facility and its operations will not adversely affect the Site 21 Reservoir.

Nevertheless, the ED included a special provision in (he Draftl Permit to address the
potential for adverse npacts that may occur downstream of the Pennit Boundary on the
Hunter Tract. Mr. Odil irtizally had concerns reparding impacts to drainage downstream of the
comparison points along the Permit Boundary and required a drainage easement in his
May 4, 2014 NOD.™ At the hearing, Mr. Qdil testified that his NOD asked | 30EP {o estabiish
an easement from the Permil Boundary to a point of conselidation to show that no development
would oceur in that area outside of the Permit Boundary ™' In his subsequent August 1, 2014

NOD, Mr. Odil modified his request and stated:

Discharge rates at CP7 and CP3 (on the permit boundary) indicate reductions of
42% and 12% respectively between the pre- and post-development conditions, by
the time discharges leave the property boundary, values do mnot change
significantly (no maore than 1.2%). It appears that drainage pattern changes are
limited to property ovwned by you; however, the requitement that drainage
patierns not be allered at the permit boundary is not met where alicrations are
mitigated on off-site property. As required under 30 TAC § 33067, please
provide documentation to show that [13013P] owns or controls the property at the
CP9 through CP12 discharge points and will continue to maintain contro! for the
life of the facilitv.”

Mr. Odil's comments in these two NODs focused on the “discharge rates” from CP7 and CP8,
and not on the changes i volume from those two comparison points. After reading the NOD
provisions at the hearing, Mr. Odil could not recall the concer: reflected by the NODs, because

his conecern Tocused on the ner increase 1 volume from CP7 and CPR and the effect on the Site

7 I30EP-2 a1 69

' ED-S0- at 4.

e 1900,

2 ED-SO-5 at 1-2 (emphasis added).
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21 Reservoir, not the reduction in peak discharge rates as stated in the NODs.*® Nevertheless. to
address the lack of an easement downstream of the Permit Boundary, the ED inserted a special
provision in the Draft Permit requiring 130EP to obtam final agreement with the lacal flooding
amlmrit)-'.‘w This requirement adds additional protection to interests downstream of the Permit

Boundary on the Hunier Tract,

‘Finally, the District’s arguments in its closing brief addressed the quaiity of water leaving
the Facility and entering the Site 21 Reservoir. As the Application provides, the design ol the
Landfill and the surface water management system 1s intended to prevent the discharge of solid
waste and poliutants.™ The evidence shows that the Facility will keep surface waler separate
from contaminated stormwater and take steps 1o minimize the generation of contaminated
water." In addition, the Facility wiil not discharge contaminated surface water bur will collect
and store the contaminated water [or offsite disposal.”™’ Regarding the discharge ol stormwater
from an industrial activity, 130EP must obtain authorization to discharge uncontaminated
stormwater under a general permit issued by the TCEQ (Texas Pollulant Discharge Elimination

Sysiem General Permit No, 050000).7%

In sum, the ALlJs find that Mr. Traw properly assessed both the 25-year, 24-hour storm
event, as required by TCEQ rules, and the 100-year, 24-hour storm event to determine whether
development of the Facility would adversely alter existing drainage patterns.™ The Application
shows there would be no adverse alteration of peak discharge, volume, and velocity between the
cxisting and post-development drainage patterns for both the 25-vear and the 100-year storm
events at the Permit Bouudary.m Considering the drainage from the Facility as a whole, the

evidence also shows that the development will not adversely alter exisfing droinage patterns

Y Tv 4 1908-1000

ST au 1901: see ED-SO-8 at {1,

B I30EP-2 w34,

0 130EP-2 at 34,

7 | 30EP-3 at 221.

2 |50ED-1 at 107, $11-812; 130ED-2 at 34,
Ty at 20312012

D 30EP-2 at 68, 79.
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downstream of the Permit Boundary. The ALJs conclude that 130EP has demonstrated that the

Application complies with 30 TAC §§ 330.63{c)(1), 330,303, and 330.303.
ML Floodplains

The parties” dispute on whether 130EP's compliance with 1CEQ floodplain rules locuses
on the adequacy and accuracy of 130EP’s modeling of the 100-year floodplain at the Site. Given
that I30EP’s analysis did not consider future upstream development and the fact that the
floedplain 1s near the Landhll footprint and other siructures at the Facility, the opposing parties
are concernad about the potential for washouts, the Facility's location in an unstahle ares, the

need for levees, and the inability to operate in all weather ¢cenditions,

The TCEQ has adopted rules that address the location of a landiill relative to a
floodplain. A flocdplain consisis of “[t]he lowland and relatively flat arcas adjoining inland . . .
waters . . . that are inundated by the 100-vear flood.™ The rules define a 100-year flood as a
“flood thathas a 1.0% or greater chance of vecurring in any given year or a flood of a magnitude
equaled or exceeded once in 100 years on the average over a significantly long period.”™?
According to Mr. Traw, the Federal Emcergeney Management Agency (FEMA) defines a
100-year floodway as “the chamel of a stream or river plus the least area of the adjacent
floadplain within which a 100-vear flood can pass without increasing the water surface elevation

by more than a designated height.” ¥

As requited by 30 TAC § 33061{m)}!). an application must include a floodplain
statement that “provides data on floodplains in accordance with Chapter 301, Subchapter C of
[title 30] (relating to Approval of Levees and Other linprovements).”  Scetion 330.63(c)2} also

requires a surface water drainage report incorporating flood control and analyses that:

P30 TAC 330335
7730 TAC §330.3¢1).

30K Traw-1 at 10,
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{A)  identify whether the sile is located within a 100-vear floodplain. . . ., X

(B)  provide the source of all data for such determination and include a copy of
the relevant Federal Emergency Management Agency (FEMAY) flood map
ot the calculations and maps used where a FEMA map is not used. FEMA
maps are prima facie evidence of floodpliain locations. Informaticn shall
also be provided idemtifying the 100-vear flood Ievel and any other special
flooding factors {¢.g.. wave action) thal must be considered in designing,
construcling, operating, or maintaining the proposed facility to withstand
washout from a [00-year flood. The boundaries of the proposed landfill
facility should be shown on the Noodplain map;

(Cy  if the site is located within the 100-year flocdplain, provide information
detailing e specilic flooding levels and other events {e.g., design
hurricane projected by Corps of Engincers) that mpact the flood
protection  of the (acility. Data should be that required by
§§ 301.33-301.36 of this title (relating to Preliminary Plans: Data To Re
Submitted, Criteria For Approval of Preliminary Plans: Additional
Information; Plans To Bear Seal of Engincer). The owner or operator
shall include cross-sections or elevations of landfill levees shown tied into
CONLOTS;

(I>)  for construction in a floodplain, submit, wheie applicable:

m approval fiom the governmental entity with jurisdiction under
Texas Water Code, § 16.236, as implemented by Chapter 301 of
this title (relating 10 Levee Improvement Disiricts, District Plans of
Reclamation, and Levees and Gther Improvements):

(ii} a floodplain development permit [rom the city, county, or other
agency with jurisdiction over the proposed improvements;

(i) aConditional Letter of Map Amendment from FEMA; and
(iv)  a Corps of Engineers Section 404 Specification of Disposal Sites

for Dredged or I'ill Material permit for construction of all
necessary improvements.””

The TCEQ has imposed location resirictions on solid waste management units in relation

o a floodplain. TCEQ rule 30 TAC § 330.547 states:

30 TAC §330.63(c)(2)
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{a) No solid waste disposal operations shall be permitied in arcas that are
located in a [00-year floodsway as defined by the Federal Emergency
Management Administratioin,

{b) New municipal sclid waste management units, existing municipal solid
wasic units, and lateral expansions located in 100-year floodplains shall
not resirict the flow of the 100-year flood, reduce the temporary water
atorage capacity of the {floodplain, or result in washout of solid wasle so as
to pose a hazard 1o human health and the environment.

{c) Municipal solid wastc sterage and processing facilitics skall be located
outside of the 100-year floodplain unless the owner or operator can
demonstrate that the facility is designed and wiil operate to prevemt
washout during a 100-year storm event, or obtains a conditional letter of
map amendment  from  the  Federal  Dmergency  Manageoment
Administration administrator.™

1. 130EP

The Application contains both a FEMA map of the Site and a site-specific floodplain
study performed by 130EP to delineate the 100-year Moodplain, FEMA’s Flood Insurance Rale
Map (FIRM}) of the floodplain indicates the location of Zone A for the 100-vear floodplain at the
Site and the swrounding area.™® Althaugh FEMA's 103-year floodplain exlends into the Penmnil
Boundary in certain places, the FIRM shows that the Tandfill footprint and the limits of the
Landfill prading will be outside of FEMA's 100-year floodplain™  According fo the
Application, no waste disposal operation will be located in the 100-vear floodway as delined by
FEMA, and the MSW storage and processing facilities will likewise be out of the 100-year

floodplain.’”®

For the floodplain study of the Site and the surrounding area, Mr. Traw used the
HEC-HMS model (the hydrologic analvsis) and the HEC-RAS mode] (the hydraulic analvsis) to

delineare the 100-year floodplain,  As previcusly stated, Mr. Traw determined that the Landiill

530 TAC § 350.347.
Fo 130EP-2 at 257
T O130ER-2 ar 257,

5 L O0EP-2 4t 246,
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footprint, the limits of Landfill grading, and the storage and processing units would be ouiside of

305

the 100-year floodplain at the Facility.”

According to 130EP, the Application mesis the requirements in 30 TAC § 130.63," and
the Facility will be in compliance with the floodplain location reswictions in 3¢ TAC

§ 330.547.%
2. The County

The County again argues that by using inappropriate inpuis of the Manning’s Roughmess
coefficient and shallow concentrated flows, 130EP underestimated the extent of the 100-vear
floodplain.  In addition, the County contends that 130EP's Application does not show
compliance with 30 TAC § 330.305 regarding swrface drainage, § 330.307 conceming levees,

and § 330.547 regarding floodplaing.**
3. The District

As previously stated, the District is responsible for the Site 21 Reservoir and Dam located
downstream of the Facility on the Hunter Traet. Althouzh eriginally constructed as a low-hazard
dam to protect downstream agricultural land, the Site 21 Dam is now a high-hazard dam
necessary (0 protect human life and property. However, the Site 21 Dam does not currently meet

the structural requirements for a high-hazard dam.

According to the NRCS, the District helds easemenis up to 519,3 msi, which is the crest
of the Site 21 Dant’s existing auxiliary spillway plas 2.0 feet, and the District’s cusrent casement

extending upstream of the dam corresponds (o an elevation greater than the 1,000-year. 24-hour

| 30BP-2 a1 259-261; 130EP Traw-] ar 14,
"% 130EP-1 at 63, 839; 13DEP-2 ar 244-445,
1 1301:P Closing ar 22 (citing 130EP-] at §30).

2 County Response at 10-11.
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storm eveni. However, the NRCS noted that this easement is at an elevation below the top of the

dam’s elevation. ™™

To bring the Site 21 Dam up (o design criteria for a high-hazard dam, NRCS proposed a

ot

rehabilitation plan for the dam."™ One alternative entails the installation of a new principal
spillwvay with a crest elevation of 500 feet and a 42-inch diameter conduit.® NRCS also
proposed the remeval of the current auxiliary spillway and the installation of a 300-foot-wide,
roller-compacted, concrete spilhway, in addition to raising the dam crest by approximately
3.9 feet*™ Johnnie Halliburion, the District’s executive manager, lestified that the rehabilitation
of the Site 21 Dam: as proposed by NRCS would not increase the floadplain on the
Hunter Traet.®

The Pistrict notes that NRCS has recammended and may impose a requirement that the
District obtain easements upsiream that correspond to the top of the rehabilitated Site 21 Dam,
although NRCS currently recognizes that such action may not be advisable ™ However, the
District participated 1o the hearing to evaluaic the Facility’s impacts and make 130EP aware of

problems that may occur in the future regarding the Site 21 Reservoir.
4. Protestands

In addition 1o the foodplain arguments made by the County, Protestants also contend
that, cantrary to [30EP’s assertions, the extent of the current 100-vear floodplain is inaccurate,
and (he evidence does not show whether the Land{ili footprint. the waste processing and storage

facilities, and the waste disposal operations will be located outside of that Aoadplain,

I Distier Bx. 1.6 at 34,

“4 Digtrict Ex. 1.6,

405

The NRCS recorded elevations in “North American Vertical Daim (NAVDSE))"  District Fx. 1.6 at
Engineering Table 3 a1 2 of 3. Alchough Mr. Halliburon refers to elevations In serms of “mezn sea level,” he relies
on the elevations as determine by NRCS. District Ex. [ at 10, Accordingly, the ALIJs presume that elevations in
terims of ms{ correspond to the NRCS’s weasureinent of elevation in terms of NAVDES,

% District Bx. 1.6 at Alternarives Tuble at 3 of 3.
7 Tr_at 1280.

“H District Ex. 1.6 at 34.
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Furthermore, according to Protestants, 130EP has failed to address compliance with all the

TCEQ floodplam requirements.

Protestants maintain that 130IZP's delinzation of the floodplain is deficient because it
failed to consider the impaet future upstream development would have on the size of the
100-vear floodplain. According to the County's witness Mr. Bratton, developiment will probably
occur upstream of the Landfill, and this upstream development can raise the level of the
floodplain near the Landfill*™ Protestants’ wimess Mr. Harden also testified that wbanization
of the watershed upstream of the Landfill “will increase flood fows in receiving streams directly

2810 With the proximity of the 100-year flosdplain to the Landfill

adjacent [1o] the Facility.
footprint, Mr. Harden wag concerned that “[ilncreases in flood flow and the asseciated rise in
fiood flow elevation and expansion of extents of floedplain/flood flows would further encroach
on the Landfill site and represent additional risks to the stability of the storm water pond

embankments,” and could result in (he washout of solid waste.®"!

As a result of the allegedly deficient flondplain analysis, Protestants contend that [301EP
has not demorstrated compliance with 30 TAC § 330.547(b) because it did not show that the
proposed solid waste management units would not result in the washout of solid waste.
Protestants insist that this prohibition against washouts applies regardless of whether or not those

units are located within the 100-year Hoodpiain.

Protestants also contend that 130EP has nol shown that the Landfill can operate in all
types of weather, as required by 30 TAC § 330.63(d}¥4HA). This subsection requires an owner

or operator to specity:

[Plrovisions lor alt-weather operalion, e.g., all-weather road, wet-weather pit,
alternative disposal facility, ete.. and provisions for all-weather uccess from
publicly owned routes to the disposal facility and from the entrance of the Facility
o unloading areas used during wet weather, Interior access road locations and the

T at 1813
S Promsstants Bx. 0 at 16-17.

' protestants Ex. 9 at 21,
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type of surfacing shall be indicated on a tacility plan. The roads within the

facility shall be designed so as to minimize the tracking of mud onto the public
. 612

accessroad . . ..

Protestants maintain that the proximity and configuration of the floodplain creates
operational problems for ail-weather operations that 130EP has not adeguately addressed.
Protestants note that the 100-vear floodplain cuts through the Facility,®" and trucks and
equipment must travel across “a low-water crossing within the 100-year floodplain™ to access the
waste disposal areas.*" According te Protestants, “[t]he design of the fandfill includes no culvert
or any other design measure that would ensure prescrvation of this aceess road during periods of

20! 5

significant flooding. In addition, the 100-year floodplain separates the leachate storage tanks

from the leachate colleetion system in the Landfill'® and 130EP proposes to transier leachate to
" Protestants arpue that if trucks are used,
618

. ~ <A
the storage tanks either by trucks or by force main.”!
they may not be akle to transport leachate i the access road is damaged by flooding.””* For these
reasons, according to Protestants, 130CP has failed to show compliance with 30 TAC

§ 330.063(d)4)A).

Protestants further argue that 130EP has not shown compliance with 30 TAC § 330.559
regarding unstable areas. The TCEQ's rules define an “unstable area™ as “a location that is
susceptible to natural or human-induced events or forces capable of impairing the integrity of
some or all of a landfill’s structural components responsible for preventing releases [rom the

landfill; unstable arcas can include poor foundation conditions, arcas susceptible (o mass

O 30 TAC § 330.63(d) 4 A).

17 120EP Adams-4,

B4 protestants Response @t 33, (citing 130EP Adams-2). Although this exhibit shows the access road erossing the
10C-year floodplain, the exhibit dees not indicate that the road will have a “low water crossing” as asssrted by
Provestants.

515 protestants Response at 34,

*1° Protestanis Response at 53 {citing 130EDP Adams-4), To determine the location of the leachate sterage tanks in
relation to the floodplain, 130EP Adams-4 must be reviewed together with 130EP-2 2t 40,

ST IR0RP-2 a1 31,

& Prawestants Ex. 9 a1 21,
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0 Protestants contend that this rule requires |30EP to show that

movernent, and kars! {errains,
the design of the Landfill ensures that it will not be flooded, including storms larger than the

[ 00-vear flood.

Given the unique situation of the Landfill positioned immediately upstream of a
high-hazard dam, Protestants contend that human health and the envitonment are not protected
because the Application’s floodplain analysis is too narrowly focused on the contours of the
100-vear floodplain, which cannot be determined with precision. Dr. Ross testified that this lack
of protection is especially appavent given that there is a 50-50 chance of a flood greater than the
100-year flood oceurring during the life of and post-closure period for the Landfill. % Dr. Ross
further testified that NRCS's preliminary proposal to rehabilitate the Site 21 Dam does not take
into account the presence of the Landfill and assumes that future development in the dam's

watershed will mitigate the impact from stormwater runoff, ™’
5. OPIC

As further discussed in the section of this PFD on land-use compatibility, OPIC argued

e e e . . - 6§
that (he Site’s incompatibility issues increase the risk of washouts.”
6. The ED

Mr. Odil testified that I30EP proposes o consuruer the waste disposal unit near to bui
outside of the floodplatn, which reduces the likelihood of flood damage. The ED contends that
both FEMA's FIRM and 130EP’s delineation of the floodplain itlustrate that no solid waste
slorage. processing, or disposal units will be Jocated within the 100-year floodplain, and TCEQ

. .- . Gas
rules do not require additional demonsirations.”

0% 20 TAC § 330,359,
il

Proteztants Ex. 3 a42.
81 protestanis Ex. 3 at 40
2 OPIC Closing at 7-8.

"ED-SO-T at 26-20.
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7. The ALJs' Analysis

In the previous section of this PFD on surface water drainage, the ALJs addressed the
appropriaicness of the Manning’s Roughness coefficients and shallow concentrated flow inputs
used in 130EP’s hydrologic models. The ALJs concluded that 13¢EP sufficiently supported the
use of those inputs, and the ALJs will not restate that discussion here. Furthermaore, the evidence
shows that after 130EP changed the inputs as required by Mr, Bratton, litile or no change
resulted 1n the location of the 100-year floodplain, and the Land[il]l footprint remained outside

that zone.**'

The ALJs conclude that 130EP’s Apphication complics with 30 TAC §§ 330.61(m)(1)
and 330.63(cX2) and disagrec with Protestants’ and the County’s contention that 130EP°s
floodplain analysis should have considered futare development upstream of the Site. As pointed
out by the ED, the TCEQ does not require applicants to model possible future conditions in their
floodplain analyses. The TCEQ requires that an application provide a floodplain statement with
“data on floodplains in accordance with Chapzer 301, Subchapter C of this title {relating 1o
Approval of Levees and Other Improvements) . . . ™% As Mr. Odil testified.*® Chapter 301
focuscs on cxisting conditions by referring to “existing Mood conditions™ and “existing
hvdraulic conditions.”™ Mr. Odil also stated that the TCEQ's regulatory guidance docuiment,
R(-417, focuses on on-site conditions that may change or be present in the future as a result of a
landfll, but the TCEQ does not require an applicani to consider fuure upstream development in
ils drainage plans. He testified that if the floodplain expanded in the future. 130FP would have
to amend its pertnit. possibly to reduce the waste footprint or to add levees. ™ For these reasons,
the ALJs conclude that 130LP was not required to incorporale inte its floodplain medeling the

potential for future development upsiream of the Site.

S Compare 130FEP24, wirh 130EP-25.
€5 30 TAC § 3306 10m)( 1)

8% ED-SO-1 at 29.

730 TAC § 30L.33(b)2)

S 30 TAC §301.32.

"% ED.SO-1 al 76,
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Nevertheless, the evidence shows that the determinative factor on the extent of the
Hoodplain in the area is the Site 21 Reservoir and Dam, not future develepment. According to
Mr. Traw, the elevations of the control structures within the reservoir determine the size of the
floodplain at this location. not the quantity of water discharged upstream of the Site. Once the
auxiliary spillway at the Site 21 Dam is engaged, it has a significant capacity to pass on the
additional flows. Mr. Traw characierized the Site 21 Reservoir as “the largest plaver in terms of
defining the floodplaim™ and the “most significant player in the extents of [the] current -
flocdplain.™ 1f upstream development causes an ncrease in the volurue of waler, the impact
on the size of the floodplain would be small given the capacity of the auxiliary spillway at the

Site 21 Dam to pass through those increases.®!

In addition, Mr. Traw considered the NRCS proposal to bring the Site 21 Dam into
compliance with the cesign criteria for high-hazard dams. One alternative proposed by NRCS
would require the installation of 2 new principal spillway with a crest elevation of 504 feet and a
42-inch diameter conduif at the Site 21 Dam. The current anxiiary spillway would be replaced
with a 300-foot-wide, roller-compacted, concrete spillway. and the dam crest would be raised
approximately 3.9 feet. Mr. Traw lestified that these improvements, if constructed, would tend
to decreasce the size of the 100-year floodplain at the Site because the new principal spillway
would have a grealer capacity than the existing spiflway and would discharge earlier during the
storm event.”? Purthermore, the 300-foot-wide auxiliary spillway would have a higher capacity

3 . . “re .
833 Also, Mr. Traw’s opinton on the rehabilitated dam’s impact on the

than the existing one.
flocdplain was corroborated by Mr. Halliburton, who testified that the improvements proposed
by NRCS (0 strengthen the Site 21 Dam would not increase the floodplain.®™ The final NRCS
rchabilitation plan for the Site 21 Dam would also consider the then-existing land use in the

watcrshed, including the Landfitl and any other development, at the time the design to

0 Tr. a1 698-699,

MU Troan 697-699. v addition, both Mr. Traw and Dr. Ross festified that fture upstream developmer is expected

o mitigate the stormwater leaving the foture development, Tr. at 3332536, 694-699; Protestants Ex. 5 at 40-41.
“2 Dy, Ross also testificd that NRCS's proposed improvemenis 10 the Site 21 Dam would “provide for a safer dam
by beginning water evacuation behind the dam more quickly .. . .7 Protestants Ex. 5 at 40,

3 Ty at 2023-2024.

YTy at 1280,
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rehabilitate the Site 21 Dam is finalized. ™" Even though NRCS’s preliminary rehabilitation plan
does not account for the Landfill, the final rehabilitation plan should account for the hvdrology
existing in the watershed at that time. For these reasons, the ALl And that 130EP s {floodpiain
analysis 18 sufficient to meet the TCEQ's requirements in 30 TAC §§ 330.61{mj(1)

and 330.63(c}2).

The ALJs also conclude that 130EP has met the location requirements in 30 TAC
§330.547. Regarding the requirement in Section 330.347(a) that no solid waste disposal
operations may occur in the 100-vear floodway, FFMA’s FIRM indicates that Zone A is present
at the Site, but it does not indicate the location of the floodwzy. Instead, the FIRM represents
thal no basc flood clevations have been determined for arcas designated as Zone A%® As
Mr. Traw testified, FEMA will show the floosdway on (he applicable FIRM if it has done
sufficient modeling.®™  Given the lack of a floodway on the FIRM for the Site. the ALlJs
conclude that FEMA has not designated the floodway in this arca, and thus 1301:P has shown

compliance with 30 TAC § 330.547(a).

Regarding 30 TAC § 330.547(b) and (¢), the parties interpret these provisions differently.
Protestants and the County contend that subscction (b) requires that aff new MSW solid waste
management units, regardless of location relative 1o the floodplain, must not restrict the flow of
the 100-year flood, reduce the water storage capacity of the floodplain, or result in the washout
of waste™ Converscly, the ED argues that these Subsections (b and {c) do not apply 10 a

facility in which the solid waste management units are outside of the tloodplain, asserting:

Under 30 TAC § 330.347(c), an application must include a demonstration that the
facility is designed and will operate to prevent washout during a 100-yvear storm
event ondy if solid wasle storage and processing unils are localed within the

85 £D-50-1al 26: Distriet Ex. 1 at 26.
S 130FP-2 at 257,
7 LI0PP Traw-1 at 10.

¥ rotestanis Response at 52; County Response at 10-11
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100-vear floodplain, Under 30 TAC § 330.347{b), the same requirement applies
to waste disposal units.””

Becauge the drawings and maps in the Application demonstrate that no solid waste siorage,
processing, or disposal units will be in the 100-vear floodplain, the ED argues that no further

demonstration was required of 130FEP under Subsections 330.347(b) and (c_'].r’*""':

Regardless of whether 30 TAC § 330.547(b) applies to all new solid waste management
units, or just those new vnits located in the 100-vear floodplain, the ALJs conclude that 1301P
has met the requitements of Subsections 330.5347(b) and (¢). The evidence shows that the
Landfili, the leachate storage tanks, and the other waste storage and processing units at the
Facility will not be located within the [00-year floodplain. Therefore, the ALJs conclude that
the solid waste management units at the Facility will not restrict the flow of the 100-year flood,
reduce the temporary storage capaeity in the floodplain, or result in a washout, in compliance

with 30 TAC § 330.547(b) and (c).

The ALJS are also wunpersuaded by Protestants’ arguments that 130EP has failed to
comply with 30 TAC § 330.359 regarding the locatior of its Landfill unit in an unstable arca.
There is no evidence that 130EP proposes to locate the Landfilf in an unstable arez as that oo is
deseribed in 30 TAC § 330,359, Furthermore, the ALJs conclude that 30 TAC § 330.539 does
not apply to (looding i1ssues. The TCEQ addressed the specific threat of floods in 30 TAC
§§ 330.307 and 330.547, and Section 330.55%9 contains no language indicating that it was

intended o address ooding.

As for Prowestants’ concerns regarding 130EP"s complisnce with 30 TAC § 330.63(d)#)
regarding all-weather operations, th2 ALIs find no indication that 130EP proposes to use a
“low-water crossing”™™' ta access the Landfill. Exhibit 130EP Adams-4 is a Landfill Completion

Plan showing the 100-year floodplains at the Sife as determined by FEMA and 130FP,

%% BRIy Closing, “Floodplains™ section (emphasis added); see ED-S0-1 41 27.
“9 £D Closing, “Floodplains™ section.

“t Protestants Response al 53.
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According to this exhibif, the access road crosses the floodplain of the unnamed tributary on the

S2 byt the exhibit does not

west side of the Facility in two places within the Permit Boundary.
indicate that the access road will cross the 100-vear floodplain via a *low-water crossing,” as
alleged by Protestants. Instead. the evidence shows that 130EP will use box culverts to cross the
unnamed tribuiaries, and these culverts are sized to carry both the 25~ and 100-vear storm evenis
without overtopping the access road.*™  Therelore, the ALIs conclude that 136EP has not
proposed to use “low-water crossings” to access the waste management units, and the
preponderate evidence shows that 130EP has met the requirements of 30 TAC § 330.63(di(4)

554

regarding all-weather access (o the MSW management nnits.

The final floodplan issue to address is the County’s contention thai 30 TAC § 330.307 is
applicable to the Facility and requires that [30EP protect the Facility with suitable levees.

Section 330,307 provides:

{a} The facility shall be protected from flooding by suitable levees constructed
to provide protection from a 100-vear fregquency Nocd . . ..

{h) Fload wrotection levees must be designed and constructed to prevent the
washout of solid waste from the lacility,

(h A freeboard of at least three feetr must be provided except in those
cases where a greater freeboard is required by the agency having
jurisdiction under Texas Water Code, § 16.236.

) Such levees must not significantly restrict the flow of a 100-vear
frequency floed nor significantly reduce the temporary water
storage capacity of the 100-vear floodplain.*®

The County argues that 130EP has not proposed to construct the levees required by

Section 330.307 and, therefore, the Application is deficient.

“2 J30EP Adains-d; see 1308P-2 at 40 for Jacations of waste disposal. processing, and storage uni‘s.

7 130EP-2 at 252, The crossing of he Tnnamed Trilivwary refers to the point where the access road crosses the

100-vear floodplain just easl of the leachate slotage tanks. 130EP-2 ar 267.

¥ See also the ALIs® Analysis in Section T11.H.4., Waste Management Unit Design.

“F 30 TAC § 330307
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ED witness Mr. Odil testified that such levecs are not required 1a this case. He contrasted
the location requirements for waste storage. processing, and disposal units in 30 TAC § 330.347
with the requirements for a “lacility™ m 30 TAC § 330307 Mr. Odil stated that because
130EP"s proposed waste wnits would be located outside of the 100~-vear floodplain as required by
Section 330.547, the levee requirements for a “lacilily™ in Secuon 330,307 do not apply in this
case.”® And. as Mr. Odil funher testified. “levees constructed within the floodplain at facilities
without units located within that floodplain would unnecessarily reduce ot restrict the

17

P LT
floodplain.™

The ALJs conclude that Mr. Qdil presented a reagonable analysis of the non-applicability
of 30 TAC § 330.307(a). Nevertheless, Scction 330.307(@) states that a facility must be
protected from flooding [tom a 100-year storm by suitable levees.*® Therefore, although the ED
put forth a reasonable and pragmatic interpretation of Section 330.307(2), the ALJs leave it fo the
Comumission to determine whether that section requires levees for a facility that does not have

solid waste management units within a 100-year floodplain.

In conclusion, the AlJs find that 130EP has met the TCEQ's requirements regarding
floadplains. The evidence shows thai the Application provides sufficient information io show

compliance with 30 TAC §§ 330.61{(m)(1), 330.63(c}2) and 330,547
N. Land-Use Compatibility

The parties opposed (o the Applicanon dispute the sufliciency of 130EP's land-use
compatiibility analysis and asseri that the Facility is not compatible with existing land uses.
These parties point 10 130E's failure 1o consider (he Site 21 Reservotr and the County’s Solid
Waste Disposal Ordinance (Disposal Ordinance} in s analvsis, insisting (hat these omissions
render the land-use analysis incomplete. They further contend that 130LP failed 1o properly

evaluate growth patlemns and traffic in the analvsis. Conversely, 130EP and the ED argue that

% ED.SO-1 at 27-28,
T ED-SO-1at 27-28,
5% 30 TAC § 33C.307(a),
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1 30EP submitied all the information that was required by the TCEQ's rules and the analysis was

sufficient to demonstrate that the Facility is compatible with the existing land uses.

Chapter 361 of the Texas Health and Safety Code allows the Comumission to deny a

* TCTQ rules require applicants to

permit for good cause for reasons pertaining to land use™
provide certain information regarding the impact of a proposed MSW facility on swrrounding
fand uses.” Specifically, an applicant must submit maps of the facility indicating the locations of
water wells; habitable structures within 500 feet of the facility; schools, dayv-care centers,
churches, hospitals, cemeleries, ponds, lakes. and residential, contmereial, and recreational areas
within one mile of the facility; nearby streams; drainage easements; and airports within six miles
ol the facility.®™ In addition to this general locadon map, an applicant must also submit a
land-usz2 map that shows “any exisling zoning on or surroending the property” and the “actual
uses (e.g., agricultural, incustital, residential, ete.) both within the facility and within one mile of
the facility.”!

Regarding a [acility’s impact on the surrounding area, 30 TAC § 330.61(h) states that a
“primary concera is that the wse of any land for a mualicipal solid waste facility not adversely
impact human health or the environment.™ To that end, Section 330.61¢h) requires an apphicant
1o “provide information regarding the likely impacts of the facibty on cities, communities,
groups of properly owners, or individuals by analyvzing the compatibitity of land use, zoning in
the vicinity, community growth patterns, and other factors associaled with the public mierest.™

Seetion 330.61(h) further provides:
To assist the commission in evaluating the impact of & facility on the surrounding
area, an owner or operator shall provide the {ollowing:

(1) if available, & published zoning map {or the [acility and within two mikes
of the facility for the county or counties in which the facibity is or will be

¥ Tex Health & Safery Code § 361.089: Mostheast Nejghbors Coal. v Tevas Conmn'n on Envil, Ounality,
No. 03-11-00277-CV, 2083 WL 1315078 at *8 (Tex. App—Austin March 28, 2013 pet. denicd) {mem. op.).

910 TAC § 330.61(c).
S0 TAC §330.61(g).
“2 30 TAC §330.61(h).
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located. Il the site requires approval as a nonconforming use or a special
permit from the local government having jurisdiction, a copy of such
approval shall be submiticd;

2y information about the character of surrounding land uses within one mile
of the propoesed facility;

() information about growth trends within five miles of the facility with
directions of major development;

{4}  the promimity to residences and other uses {e.g, schools, churches,
cemeteries, historic structures and sites, archacologically significant sites,
sites having exceptional aesthetic qualily, etc.) within one mile of the
Facility. The owner or aperator shall provide the approximate number of
residences and commercial establishments within one mile of the proposed
facility including the distances and directions (o the nearest residences and
commercial establishments.  Population density and proximity to
residences and other uses described in this paragraph may be considered
for asscssment of compatibility;

{5} a description and discussion of all known wells within 500 feet of the
proposed facility. Well density may be considered Jor assessment of
compatibility; and

(6) any other information requested by the execuiive director,®

1. 130EP

John Worrall testified on behaif of 130EP regarding land-use matters. In his opinion, the
Ste s an “excellent” location for the Facility because of ifs access fo a major transportation
network, the lack of zoning restrictions, the relatively low population growth rate in the area, the
sethacks and buffers proposed which far exceed TCEQ requirements, the 50-foot high vegetative
sereening berm, and “a visually compatible shape and massing of the landfill iiself ™ For these
saune reasons, and considering the low population and lack of churches, dav-care centers,
schools, cemeteries. and sites of exceptional assthetic quality in the aveq, Mr. Worall opined that

the Facility will be compaiible with surrounding uses.™™

330 TAC § 330810 1)-{6).
BEO308D Worrall-1 at 6, 10.
55 130EP Waorrall-1 at i0-11.
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SH 130 and US 183 run along the western boundary of the Hunter Tract®™® Given the
location of SH 130 and US 183, Mr. Worrall estified that the Facility will have access to a major

transportation network without the need to use local roads and impact tocal properties.®’

The evidence presented by Mr. Wormrall also indicales thal 93.1% of the land within one
mile of the Site is used for agricultural purpeses, the predominant land use in the area®® Only
5.3% of the land within one mle of the Site is used for single-family residences, of which there
are currently 145, with the closest located approximately 183 and 345 ieet west of the Pacility

Boundary and the Landfil. footprint, respectively

Mr. Worrall estimates that stock tanks and the Site 21 Reservoir make up 1.3% of the
land use within one mile of the Site.*” Tn addition, only 0.1% of the land near the Facility is used
for commercial ot industrial purposes,* and the nearest business is on US 183, approximately
4,000 feet southwest of the Site and more than 6,500 feet from the Landfill footprint.”™® 30EP
asserts that there are no schools, day-care centers, churches, hospitals, cemeleries, recreational
areas, or sites having exceptional aesthetic qualily within one mile of the Site.®  According to
130EP, there are five archacological sttes and three histotic sites within one nule of the Site, but

they are not historically or archacologically significant sites.

According to Mr. Worrall, the arca around the Siie is sparsely populated, and the

population growth within five miles of the Site was less than 3% between the years 2000 and

¢ As the ALTs understand the relationship of these two highways, SH 136 is 2 10l road, aud US 183 nus along the
frontage road of SH 130 atthis location north of Lockhart.

7 130EP Worrall-T ar 6. 10-11.

5 {30EP Worrall-3 at 4, 6,

% |36EP Worrall-! at 10; 130EP Wormall-3 at 4, 6.
62 | 30EP Worrall-3 at 4.

0 I30EP Worrail-3 at 4.

%21 30EP Worrall-3 at 6.

1 {30EP Worrall-3 at 6, 3; 130EP-1 at 119, ; 50.
83 130EP-1 1t 806,
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2010.%* The northern part of Lockhart, which is south of the Site, actually lost population during
that same time period.® Mr. Worrall stated that the growth rete in the area of the Site is
relatively low compared to the very high growth rate experienced by the rest of the Metropolitan
Statistical Area in which the Facility would be located.®” Acéorcliug 1o Mr. Worrall, the
highway system: is the primary factor that affects growth trends in the area,*® and he predicted
that growth wends would accelerale and continue from the north inte the area within a five-mile

radivis of the Site.™
z The County

The County argues that Mr. Worrall falled to consider many important factors that
address the anticipated growth in the area of the Site. For example, Mr. Worrall was unaware of
the Counly’s Disposal Ordinance*® which the County adopled on December 9, 2013, three
months after 13015P filed the Application.® The County also contends the Mr. Worrall failed to
review any docwments related to the County’s developmert ordinance, subdivision regulations,
and septic permits issued within one mile of the Site®® Nor did Mv. Worrall review any data
concerning the growth trends anticipated by the Lockhart Independent School District for nearby

Alma Brewer Strawn Elementury and Plum Creek Elementary schools s

The County contends that by lailing (o consider these important faclors, 130FEP failed to
adequarely consider factors indicative of the projected growth for Caldwell County. Therefore,
the County argues that 130EP has not demonstrated that it conducted an accurate study and that

the Facility 1s compatible with area land uses.

8% | 30EP Worrall-1 at 11; 130EP Worraii-3 at 5.
S5 30EP Worrall-1 au 11; 130EP Worrall-3 at 5.
7 130GEP Worrall-1 at 11-(2.

C68 [30EP Worrall-1 at 12.

%7 [30EP Worrall-! at 12; see adso |30EP-1 ai 149,

7 Troat 111-112; see County x, 3,

“1 County Ex. 3 at 4,

9Pt 112,

3Ty ar 120,
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3. The District

The current prevailing land use on the Hunter Tract is the Site 21 Reservoir and Dam
owned and operated by the District. The District notes that the important purpose of the Site 21
Dam is to retard flood tlows for the protection of downsiream lile and property. As a result ofthe
construction of the Site 21 Dam, the SCS (now the NRCS) and the District entered into a
“Watershed Protection Operation and Maintenance Agreeigent” for the dam.** As part.of that
agreement, the District must operate the siructure to ensure that it functions as intended, and the

District’s easement on the Hunter Tract allows the District to Fullill its dutles, ™

As previously discussed, the Distiiet sought party status in this hearing to learn about the
potenual mmpacts the Facility may have on the District’s easement rights in terms of water
quality and water quantity impacts to the Site 21 Reservoir and Dam.“* However, according to
the TDistrict, the evidence was insufficient 1o determine whether the Facility would be compatible
with the reservoir and its purpose. Therefore, the District reiterated that it may exercise its

rernedics ansing [Tom its casement righis if the Facility causes 1 problem [or the reservoir,

Another incompatibility issuc noted by the District is that debris and pollutan(s may enier
the Site 21 Reservoir as result of the operation of the Facility. Again, the District asserted that
little information was gleaned from the evidence in this hearing, but it would address any

sedimentation issues as it has done 1 other cases involving other flood-refarding stiuctures.

4, Protestants

According 1o Protestants, 130EP has failed to adequarely evaluate. verify, or consider the

impacts of the Facility on surrounding land uses.  Protestants assert that 130EP’s land-use

%% District Bx. t at 7; District Ex. 1,3,
S5 Diswrict Fx. 1 at 7: District Bx. 1.1,

“% District Closing at §.
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investigation was ncomplete, failed to consider the unique aspects of the Site, and did not

previde suflicient information to make a determination on land-use compatibility,

Protestants argue that 30 TAC § 3320.61¢(h) makes clear that the primary concern of a
land-use analysis is to make sure that an MSW facility does “not adversely impact human health

T t + ) By . . .
To address this concern, the TCEQ requires applicants to provide

. . } wuhi]
or the environment.
information so that the Commission can make this determination by analvzing a number of
factors, including “'the compatibility of land use™ and “other factors associated with the public

'.-'lf:‘\-.'r‘_E

interest. Protestants point out that the rule is broadly written and sets out a framework to

guide the Commission’s decision-making process, Therefors, the list in 30 TAC § 330.63(h} is
not an exbausive list, according to Protestants. Pretestants maiatain that “an applicant does not

satsty its burden by simply listing the information required by the rule. ™™

Protestants point out that Mr. Worrall only looked al the specific factors sel ou’ in
Section 330.61¢h} 1)(6) and did not consider anv site-specific conditions in his analvsis. For
example, Mr. Worrall did not consider the County’s Disposal Ordinance, hut acknowledged that
the Disposal Ordinance reflected the County’s determination of where landfills should be located
within its jurisdiction. ™

Protestants also take issue with Mr, Worrall's opinion ihat the Site is ideal for a landfll
because of the access provided by SH 130 and 1S 183, Protestants assert that Mr. Worial! was
uniamibar with the purported traffic risks and accidents that have occurred along this siretch of
highway " He also did not consider how the presence of a floodplain might impact site access

issucs, particularly during tmes of emergency

T30 TAC § 330.61(h),
J0TAC § 330.61h).

* Protestants Closing at 12,
Ty 67,

Troat 73-74.

ST at 7778
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Another onussion from Mr, Worrall’s analysis, according to Protestants. is the recent
construction of the Alma Brewer Strawn Elementary School in Lytton Springs, less than three
miles from the Facility.®® Mr. Worrall testified that he did not need to consider the new
elementary school because 1t was over one mile from the Site and, therefore, not required by
Section 330.61(k) to be considered.™ However, Mr. Worrall testified that schools are typically

. - D 434
built in areas where growth is anticipated.

The greatest and most important emission from 1301EP’s land-use analysis. according (0
Protestants, is the failure to consider the Stte 21 Reservoir and Dam downstream of the Facility,
As Dr. Ross pointed out, the Site 21 Dam is now classified as a high-hazard dam but does not

%5 Protestants arguc that the cost of

currently meet the desipn eriteria for such a structuze,
bringing the dam imo compliance with corrent design criteria is aver $6 million, but the
availability of funds for the rehabilitation of the dam {g “questionable.”™®  Furthermore,
Protestants note that the rehabilitation plan for the Site 21 Dam does not consider the presence of
the Facility and assumes that Tuture development in the watershed will mitigate stormwater

runoff, which fails to address downstream flooding, according to Dr, Rogs. ™

Dr. Ross also expressed concemns with the design of the Landfill and its stormwater
drainage systam, notivg that this would negaiively impact the Site 21 Reservoir,® Given that the
tinal cover at the Landhll would limit stormwater infilation, Dr. Ross opines that this would
increase he stormwater runoff from the Site beyond current conditions.®” Dr. Ross also testifiad
thaf debris from vegetation clearing and construction would likewise negatively impact the

Site 21 Reservoir by increasing sedumentation in the reserveir itself.

3T at 90.
B4 T ar 90,

55° Tr e 90.91.

8o pratestanis Ex. 5 at 38-39.

7 Dratestanie Fx. 5 a 40,

¥ protestamis Fx. 5 at 40-11.

“% Protestants did not make these design arguments In the comext of the Faclifty’s design, the location of the
floadplains. or the adverse alteration of existing drainage paiterns.

D% pProtestans Ex. Sar 41,
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Although the Facility has the potential to adversely impact the Site 21 Reservoir,
Protestants contend that [30EP failed to consider such impact in is analysis. Given the mique
aspects of the Site and the Landlill design that encroaches on the floodplain, Protestants argue

that the Facility is not compatible with the Site 21 Rescrvoir.

5 Oric

OPIC vrges denial of the Application because the Site’s incompatibilities with existing
land uses outweigh (ts henefits. OPIC also maintaing that the proposed location increases the
risk of nuisance conditions as well as the washout of wasle and contamination of water

ClOUrCCs.

OPIC notes that to avoid the 100-vear floodplain of the Site 21 Reservoir and the
District’s easement, 130EP placed the Landfill in the northern portion of the Hunter Tract and
designed the Landfill in an “amocba-like” or “organic™ shepe.™ OPIC peints out that although
the Landfil lootprinl would be just outside of the [00-year Noodplain to comply with the
TCEQ's Hoodplain rules, 1t is so close to the floodplain that washouts could occur it the
modeling was in error or in the event of a more significant storm event. n addition, the evidence
reflects that the area is prone to regular flooding events from the Hunter Tract, even backing up
onto neighboring propertics and ito water wells, Therefore, OPIC expressed concern about the
potential for agunifer comamination. Given the neamess of the Facility io the floadplain and the
Site 21 Regervoir. the risk of washoul and contamination of water resources is too high. in

OPIC’s opinion,

OPIC also expressed concerns regarding the adverse impact on surrounding uses as
growth i the area continues, According to QPIC. the area within ore mile of the Facility has
recently expericneced robust growth.  When 130EP submitted the Application in 2013,

126 residences were located within one mile of the Facility.®” However, in M. Worrall’s 2015

S5 130EP- Lat 131 130EP Worrall-1 a1 9; Tr. a1 24, 80, 83, 87.
2 130EP-1 ar 148,
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update to the land-use analysis, the number of residences within one mile of the Facility has

grown o 143, which 1s a 13.5% increase in just two vears.™®

OPIC asszris that the recent growih
is greater than the 5% growth predicted by 130FP in itz fand-use analyeis based on census
information from 2000 w 2010 OPIC refers to the decision of the Lockbart Independent
Schoel District 10 open the new clementary school less than three miles from the Facility as
additional evidence of growth in the area.®”

In addition to the higher-than-cxpecicd growth, OPIC points out that nearby residents
wonld be subject to noise, odor, and dust generated by the Facility and its operation, especially
those residents living to the rorth of the Facility on Homannville Trail.®™ The wind at the Site

predominately biows {rom the south, thercby exacerbating the impact of nuisance odors on these

nearby neighbors,™

6. The ED

The LD takes the position that 130LP has met the requirements of 30 TAC § 330.61(h).
Based on the information inciuded in the Application, the applicable TCEQ rules, and the
evidence adduced at hearing, the ED concludes that the Application is sufficient o demonstrate

land-use compatihility.

The ED also argues that during technical review, the ED will determine whether an
apphicant has mwel the rule requirements and, if necessary, request additional information.
However, the ED maintains that there is no provision in the rules that requires “an applicant who
voluntarily submits additional information for one part of the land-use analysis 0 submit

additional information for the remaining parts, absent a request.”™™  According to the ED, he did

3 130EP-1 at 148: 130EP Warrall-3 al 4; Tr, at 115,
B 30EP-F at 153 Troat 113-147,

HOE R
" Provestants Ex. 3 at 5.

#% 130EP-1 at 152,
T 3OBP-f at [18.

% ED Closing, “Land Use Compatibility” seclion.
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not request any additional information and “recomumends that the inclusion of additional
information suggestec by the Protestants be denied and the revicw of the Application be [imited

to the rule requirements.” ™

7. The ALJs Analysis

Neither the Texas Health and Safety Code nor the 'l‘CE.Q‘s rules define land-use
compatibility or provide the ALJs with a specific standard fo guide the compatibility
deterniination.™ However, the court in Northeast Neighbors Coalition v. Texus Commission on
Environmeniai Quality indicated that the TCEQ and the ALJs mmst “balance all compatibility
factors” to determine whether the Facility would adversely alfect human health or the
environment ot otherwise be incompatibie with surrounding land uses.™

Section 330.61(h) of 30 TAC chapter 330 provides a “framework™ Lo assist the
decision-maker in assessing land-use compatibility.™ It requires that an owner or operaior must
“provide information regarding the likely impacts of the facility . . . by analyzing the
compatibility of land usc, zoning in the vicinity, community growth patierns, and other faclors

associated with the public interest,™™™

The ALJs understand [30EP and the ED to argue that an applicant need only submit the
information specifically Iisted in Scetton 330.61(hY(1)-(6) for an application to meel this rule’s
requiraments.  Adopiion of this rationale that an applicant need only submit the nformation

B

listed in Section 330.61(h}1}-(6) could exclude from consideration important public interest

405

ED Ckasing, “Land Usc Compatibilitny™ section.
T Ne. Netghbors Coud, 2013 WL 1313078 at ¥9.
T Ne, Neighbors Coal, 2013 WL 1315078 at #12.

Ne. Neighbors Coal. 2003 WL 1313078 at *¥§, interpreting 30 TAC § 330.33(bX7), the pre
350610k, See 3! Tex. Reg 2335, 2508 (Mdar. 24, 2006) (“The commizsion repeals & 33053
Reguirements ol Parl [1 of the Application . . . [and] moves the requivemants of ... § 330.33(bY6) — {115 o new
336N -k) ...

430 TAC § 330.61¢h).
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factors. The land-use analysis is a “broad and somewhat flexible” mechanism,™ and imposing
such wnnecessary rigidity on the interpretation of Section 330.61(h) would undermine the
sutliciency of the land-use analysis by allowing a significant Jactor, unique to a particular site, to

gscape consideration.

The ALJs conclude that the Facility™s potential impacts on the Site 2] Reservoir and Dam
should be cousidered in the land-use compatibility analysis because the dam’s PUTPOSE
(protection of downstream life and property) is associated with the public interest. However,
contrary fo the arguments of Protestants, the County, and OPIC, 130FEP thoroughly addressed
potential adverse impacts of the Facility on the Site 21 Reservoir and Dam in the context of ifs
compliance with other TCEQ rules pertaining to surface water drainage and [teodplains.  As
previousiy stated ia this PFD, the ALJs conclude that the Applicalion met the requircments i the
TCEQ's rules regarding surface water drainage and foodplains, and that the preponderance of
the evidence indicates that development and operation of the Facility wil not adversely impact
or impatr the District’s easement rights or its operation of the Site 21 Dam and Reservoir.
Specifically. the ALJs find that the Facility will not adversely alier the surface drainage patterns
to the Site 21 Reservoir, With respect to any future rehabilitation of the Site 21 Dam, its final
design will consider the then-existing upstream land uses, including the Faeility should it exist,”™
Importantly, ihe District, as the entity responsible for the Site 21 Dam and Reservoir, does not
argue that the Facility will adversely impact human health or environment or finstrate or
interfere with the ability of the Site 21 Dam to prolect downstream life and property.
Accordingly, the ALls counclude that in balancing all the relevant factors in 30 TAC § 330.611h),

the Facility is generally compatible with the Site 21 Regervoir and Dam.

The ALls also conclude that 130EP should have considered the County’s Disposal

Ordinance in its analysis. As recognized by the Texas Supreme Court, “[wihile Texas counies

M Browning-Ferris, Ine. v, Texas Dep't of Heglih, 623 3.W.2d 764, 768 (Tex App—Austin 1981, writ refy
are ). In determining whether shmilar land-use compatibilicy requirements were uniconstitutionally vague, the courr
upheld the rules and said: ~The standards regulating municipal solid waste disposal are doubtless difficult to devise,
out i€ such controls are to be ellective, they. of necessity, must be broad and somewhat flexible. 1 coutrols are toa
precige, they will pravide easy escape for these whe wish to eiveumvent the law,™ Rrovuing-Ferris, Inc.,
£25 8.W 2d at 768,

5 ED-SO-1 at 26; District Ex. 1 a1 20,
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generally enjoy fairly limited zoming authority, [Texas Health and Safety Code § 364.012] allows
a county to prohibit municipal or indostrial solid-waste disposal that presents a threat to the
public health, safety, and welfare, so long as the county designates an area in which disposal is
permissible.™™  Accordingly, he County’s Disposal Ordipance is a zoning ordinance that
regulates land-use activities in tha vicinity of the Facility, and [30EP shoutd have considered the
Ordinance as part of the land-use compatibility analysis.™ The Disposal Qrdinance authorizes
the disposal of solid wasie in ore location on property owned by the County and prohibits the
disposat of solid waste in all other portions of Caldwell County.™ However, the evidence does
not indicate where the property owned by the County is located relative to the Site. Given that
the ALls cannot determine if solid waste disposal 1s occurring within the vicinity of the Facility
and that the Counly s Disposal Ordinance is ineflective (o prevent [30EP from disposing of solid

waste at the Site,”™ the ALIs give this factor littlz weight in the land-use compatibility analysis.

Regarding the remainder of the factors to consider in the analysis, the ALIs generally
agree with Mr. Worrall that, in terms of land use, the Site is 2 good location for the Landfill. The
evidence shows that the Sife has access to 2 major transportation network through SH 130 and
US 183, precluding the need 1o use focal roads for access. The vast majority of the surrounding
land is used for agricultural purposes. In addition, the area near the Site is sparsely populated,
with only 143 residences, five business establishments, and no churches. day-care centers, or

schools located within one mile of the Fecility,

Nuisance odors are also a factor to consider in the land-use analvsis, as argued by
QPIC. In this case, 130ED" has proposed extensive huffer zones and a screening berm between
the Landfill footprint and the nearest neighbors to the north of the Facility that will act to

disnerse odors from the Facility,

T talico Texas, e, v, Medfntion Conrene, 221 5.W.3d 30, 33 {Tex. 2006} (emphasis added).
30 TAC § 320.61{h), (h¥1).

™ County Ex. 3at 3 of'5.4 of 5.

A coumy ordinznce cannol prohibit the disposal of solid wasie in an area in which an application wnder
chapler 361 is pending or has been granled. Tex. Health & Salery Code §§ 363.112(0). 364 .01 2(e).

T See also Srowning-Ferris, e, 025 SW.2d at 768 (concluding evidence of ador, vectors, fires, and
concamination of water resources from an owner's existing landfill supporied the conciusion that the gwner's new
tandfill would be an incompatible land use in 1he area.).
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Anether factor to consider in the land-use analysis is the growth trends in the area. In the
ALYs" opinion, the evidence in this case regarding growth patterns weighs in favor of a finding
of compatibility. Mr. Worrsll analyzed community growth patterns within five miles of the
Facility using census information, data obtained from the Texas State Data Center, and
information from CAPCOG. He also used aerial photography and performed his own field
inventories, driving through the area and observing “everything within a mile” to determine what
changes had taken place,™ Mr, Worrall found that the area within five miles experienced a 3%
growth rate based on census data from 2000 through 2010, although OPIC stressed that the
number of residences within a mile of the Site increased by 13.5% Trom 2013 10 2015, Both
percentages are accurate, but neiither indicates that the ¢ommunity growth in the vicinity is
incompatible with the Facilily, because it is still a rural, low-populated area. The ALITs conclude
thar Mr. Worrall properly assessed the issue of growth in his anzlysis as required by 30 TAC

§ 330.61(h). and that this faclor weighs in favor of a finding regarding land-use commpatibility.

In sum, after weighing all the relevant factors, the ALIJs conclude that based on this
cvidentiary record, the Facility is generally compatible with the land uses on and surrounding the

Site and should not have an adverse impact on human health and the environment,
0. Local Regulations/Approvals

The TCEQ requires applicants for MSW landfill permits to oblain all necessary approvals

from local governmental entities. Section 330.67(d) of 30 TAC chapter 330 provides:

It is also the responsibility of an owner ¢r operator to obtain any nermits or
approvals that may be required by local agencies such as for building
construction, discharge of uncontaminated waters into ditches under conirol of a
drainage district, discharge of effluent into a local saniiary sewer system. ete.””

o Troac199-11 .
30 TAC § 330.67(d).
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In addition, 30 TAC § 330.63(c)2)}D)(1i) provides that for preposed construction in a

floodplain, an application must contain, where appiicabie, “a floodplain development permit

from the city, county, or other agency with jurisdiction over the proposad improvements ... "
i. [30EP

P3GEP acknowledges that given the location of the 10C-year floodplain on the
Hunter Tract, 130EP would need to construct the access road across a floodplain, which requires
a floodplain development permit from the County. However, 130EP did not obtain the needed

permit or include it in the Apphcation.

The ED issucd two NODs to 130EP dated May 6 and June 27, 2014, In the first NOD, -
the ED required 130EP “[to  demwonsirate], [i]n accordance with 30 TAC
§ 330.63(c)(2)D)(ii), . . . that the proposed construction has a floodpiain development permit
from the city. counly, or other agency with jurisdiciion over the proposed irnprovementsﬁ‘ﬂ g
The second NOD stated that 130EP had responded to this deficiency as follows: “The responsc
indicates that you have begun preliminary platting with Caldwell County, will obtain all local

. . . . . . w714
permits and authorizations in accordance with the cited rule.”’!

According {o 130EP, once all deficiencies had been resolved except for obtining the
. . . . . .- . 15
floodplain development permit, the 1D decided o use special provisions to address the issue,”’

['hese provisions provide:

A Before physical construction may commence, the perinittee must provide
the [ED}] with a floodplain development pemit from the city, counly, or
other agency with Jurisdiction over improvemenis authorized by this
permit.

RS0 at 3, ftem 20.e.
™ ED-SO-5at 2, Hem 4; see Protestants Bx. 22 a1 9.

T Tr. ar 1982-1484.
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B. The facility must implement all roadway improvements specified in
Part I, Appendix IIC of the permil application prior (o the pre-opening
inspection of the faciliry.”"

130EP contends that the use of special permit provisions, as the ED included in this casc,
is not uncommon. According to Mr, Odil, the TCEQ has included special provisions in other
permits 1o address specific concerns with an application. to sel out pending requirements or
improvements for regional' inspectors to track, and to allow coordination with other agencies

without impacting the TCEQ's timelines.’'’

130EP maintains that these specia) provisions
proposed by the ED will atlow [30EP to obtain the necessary floodplain development permit
befare construction beging and to implement the roadway improvemenis before the pre-opening

inspection of the Tacility.
2. The County

‘The County argues that the Application is deficient because 130EP failed to obtain the
necessary jocal approvals and include them in the Application. DBecause it i1s undisputed that
1 30EP has not obtained the floodplain development permit from the County for the required
access road, the County coniends that the Application sheuld be denied for failure to comply
with 30 TAC § 330.63(c)(2)(DNii).

The Ceunty also notes that i has adopted subdivision rules and a development erdinance,
However, it has only reviewed 130EP’s preliminary plat application for compliance with local
regulations, and 130EP has not provided the County with a final plar or application for a

comnercial development permit for the F acility ”'*

ED-SO-8 at 45,
1T Troat 1983-1984.

o~
™ County Cx. ! at 16.
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3 The District

The District reiterates that its rights arise under Texas property law and it easement on
the Hunter Tract. As a local governmental entity, the District will have to make an initial
derermination whether 130EP’s aclivities may impact the exercise of its easement rights
stemming from its responsibilities under the Small Watershed Protection Plan and the
Texas Dam Safety Act. The District asserts that it does not waive any of the rights or powers

conferred by Texas law, and it will fully exercisc its rights, if necessary.’
4, Protestants

In addition to the arguments made by the County,”” Protestants also argue that although
130HP has begun the prélirniuary platting process, this does not equate to obtaining the County’s
approval to develop in the floodplain.  Protestants characterize 130EP’s responses to the NODs
as “inadequate and disingenuous” and, without citation to the evidentiary record, state that
130EP “simply chose not to attempt fo address the ED's NOD, even after multiple requests to do
50,1 Protestants assert that although 130BEP indicated to the ED that it had begun the process
of obtaining County authorization to construct n g [loodplain, it acwally ncver started the
pracess.”” Protestants argue that the Commission should deny the Application and not reward

130P's unwillingness to even atlempt Lo address the deliciencies listed in the ED’s NQDs,
5. The ED
According to the ED. “[a]fter 1cceiving the first NOD, [130EP] began the process of

obtaining a floodplain development permit from the loeal regulating authority, Caldwell

County.”’™ At the time of the second NOD, 130LP still had not obtained the permit.’

r

® District Closing at 11-2.

%3

® Srotestants Closing al §1.

' Protestants Response al 35,

—
[

* Protestants Response at 33,

=1 ED Closing, “Local Regulations/Approvals” section.
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Subseguenily, this was the only remaining deiciency, and the ED determined to include special

15

provisions in the Draft Permit to address the situation.”” The ED asserts that “[blased on the
[Alpplication, applicable testimony, and special provisions included in the [Drafi Permit], the
ED concludes that [130EP] satistaciorily coenplied with the local regulaten and avthorizalion

. 728
requirements necessary.”

6. The ALJs' Analysis

Section 330.63(cH2)(12)(11) states that the owner or operator “shall | | . for construction in
a floodplain, submit . . . a {loodplain development permit from the city, county, or other agency

x > H H : H 2o T37
with jurisdiction over the proposed improvements.”

The evidence is unconiroverted that
1301EP does not have the required Hloodplain development perniii from the County. Accordingly,

the ALJs conclude that the Application did not comply with 30 TAC § 330.63(c)(2)D)(ii).

However, the evidence shows thal addressing these types of deficiencies through the use
of special provisions in the permit is a commeon practice at the TCEQ. Mz, Odil 1estilied that
these speciat provisions allow for coordination with other governmental entities that may not

follow the same timeframes as the TCEQ.™

He stated that whea he comes 1o the end of the
NOD process, he typically consults with his managers fo defermine whether to keep issuing
NOIDs or to insert a special provision into the Draft Permit to address the situation. This is the

process he fotlowed in this case regarding the flood development permil lor the Feeility.™

It the Commission issues the Draft Permit with the special provisions, 130EP will be

T3

required to obiain the required (loodplain development permit prior to construction. ™ Although

nol strictly in compliance with the TCEQ's rules, this seems (o the ALJs a reasonable

T ED-30-5 at 2, fem 4.

BTy gt 1983-1984,

= ED Closing. “Local Reguleions/ Approvals™ section.
30 TAC § 33063 ()2 DY)

T gt 198321984

0 Tr. at 1934-1986.

M ED-SO-1 al 30.

ey
wr
s

b
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accommodation that will not cause any harm or threat o the environment, given that

constructinn cannot begin until 130EP obtains the required permil.

Although Prolestants assert that 130EP should not be rewarded for ils alleged bad
behavior in responding to the kB regarding the required permit. 130EP did not represent to the
ED that it had started the process 1o ebtain a floodplain development permit. 130EP only stated
in response to the NUDs that it had begun tire prelimirary platting process. which the evidence

! T addition, the record does not discloge the reasons why [30EP did not

shows 1o be the case.”
obrtain a floadplain development permit hefore or during the ED's technical review process. For
these reasons, the ALYs cannot agree with Protestants that 130EP was unwilling to comply with
this regulatory requirement.  Further, Mr. Bratton testified that 130EP had not requested 4
[loodplain  deveiopment permit from Caldwell County 28 required by 30 1AC
§ 330.63{)(2X D)D), and the ED was aware of this testimory and still supported the issuance
of the Draft Permit with the special provisions.” The ALJs agree with the ED that the use of

special provigions adequalely resolves the issue,

) Regarding the County’s subdivision rules and development ordinances, 30 TAC
§ 330.63(e)( 2} D)(if} only requires the submission of 2 fleodplain development permit with an
application; it docs not require an applicant to include other types of local authorizations. In
addition. 30 TAC § 330.67(d) requires an owner or operator t© obtain various [ocal permits, but
again, if does not require the submission of those permits with the application. Thetefore, the
ALJs cannot conclude that the Application was deficient because it did not include all the

necessary local approvals that may be anplicable to the Facility,
P, Site Operating Plan

A site operating plan providing general operanng procedures for facility management of

day-to-day operations must be provided in an application for an MSW landfili permit. At a

-

B Protestante Ex. 22 a1 9 Protestants Ex. 23 a1 3; Profestants Fx. 24 at 1.
© County Ex. { at 15-16.

“ ED Closing, “Local Regulations/ Approvals™ section,
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minimuni, the SOP in the Application”™ should describc how the operational standards for the
Landfill and the associated MSW storage and processing uniis. set forth in Subchapters D and F
of 30 TAC chapler 330, will be implemented.™ The SOP must include srovisions for site
management and the site operating personnel 1o meet the general and site-specific requirements

of Subchapler I and include:

o A description of functions and qualifications for cach category. of key and
supervisory personnel;

. A description of the equipment to he used at the faeility and of provisions for
back-up equipment;

. A description of the general instructions for operating personnel o follow,

e Identification of applicable training requiremnents;

s Procedures for detecting and preventing disposal of probibited waste; and

- General instructions required by Subchapter D.7°

The SOP must address numerous requirements, procedures, and conditions regarding a
myriad of issues pertaining to the operation of a tandfill and associated storage and processing
facilities.™ In this case, there is dispute amongst the parties regarding whether the SOP properly
and adequately deals with some of these issues. This PFD will only address those particular
areas of dispute, as the ALIJs find that the SOP meets all other applicable requirerments of

30TAC §§ 330.65(2) and 330,127, and Subchapter [D not contested by a party.

POII0EP-S at 99-187,
730 TAC § 330.65(a).
030 TAC § 330.127.

See, Lo, 30 TAC §§ 330,129 (requiring site operating plans to set forth certain deiails lor fire proteciion),
330121 {requiring site operaling plans {o specily provisions for gecess control), 330,123 (requiring site opersting
plans (o specify maxinum size of waste unloading area), 330.139 {requiring site operating plans to specify means
for confining windblown waste and litter and litier pickupy. While Subchapter D includes several eequivements that
pertain to the SOPR, it alsa sers forih numerous performance standards for Faciiity operations that the ALJs do not
Nind are regulatory requirernems thal must be met by the Application, 3zz, L. 30 TAC §§ 330.135 {prohibiting
salvaging frany interfering with waste disposal and creating public health nuisances), 336.181 (requiring operalor o
provide netification 1o EIb of discovery of water wells during facitity development).
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1. Summary of Disputed Tssues

130EP and Protestants generally dispute the extent of detail required by the rules for the
provisions of the SOP. Protestants contend that a 2002 decision by the Ausun Third Court of
Appeals mandates that a site operating plan must include “specific, enforceable procedures to
govern the dalily operation of a specific landfill,” and that such procedures “be more detailed than
the general rules . . . " Qverall, Protestants argue that the SOP lacks the detail requiied to
comply with the applicable rules. 130EP counters that the court of appeals was interpreting a
rule, repealed in 2006, thal used different language than the language used in rule applicable to
its SOP. The language of the current rule, argues 130EP, requires less detail with respect to
operating procedures and only general iastructions for site operating personnel concerning
operational requirsments. [30EDP maintains that the SOP does set forth the general instructions
and procedures envisioned by 30 TAC § 330.127 for all operational issucs that Subchapter D of

30 TAC chapter 330 requires be addressed in a site operating plan.

As to the specific operational issues, Protestants, the District, and the County all take the
position that the SOP docs not adequately address the issue of the water supply necessary for the

operation of the Fa.ciliz}.._?sg F

urther, Protestants and the County contend that the SOP is deficient
with respect ta its description of how the access road o the Facility will meet the requirements of
30 TAC §330.153. OPIC and Protestanis both argue that 130EP fuiled (o provide any cvidence
to justify deviation from the standard operating hours set forth in 30 TAC § 330.135(a), and that
the TCEQ should not permui 130EP to use altermative daily cover to control odors and
windblown waste.™™ Protestants claim that the SOP does nol contain provisions for the control
of disease vectors and scavenging al the Site and that its provisions concerning visual screening
are incomplele, too general, and not enforceable™'  Finally, Protestants, the District, and the

County all maintain that the SOP does not include adequate provisions and procedures for fire

B pET Waste Svwo of No e Ine v Mentinos Bl Growp, 93 S W.3d 570, 579 (Tex, App~Austin 2002, pef,
denizd}.

" The water supply issue is covered separately in Section I1LR., Water Supply, below.
N The odor issu is covered separately in Section 11.Q., Odor, below.

! The visual screening issue ‘s covered separately in Section LS., Buffer Zones and Screening, below,
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control and protection at the Site. 130EP and the ED both take the position that the SOP meets

all specific requirements of the applicable rules.
2. Access Road and Flooding Concerns

Subchapter D of 30 TAC chapter 330 requires ali-weather roads from a Facility to the
public roads and within the Facility. Further, mud and debris at the intersection of the public
road and the access road must be removed onece a day when tracked onte the public road. The
SOP must include procedures {or the control of mud and debris fracking on the public road.™
Dust from the access roads cannot be allowed to become a nuisance, and water and necessary
cquipment o control the dust is l'ccmirr:.d.?""3 Finally, the access roads st be kept in a clean and
safe condition, with Jitter and debrig removed to the working face on a daily basis, and re-grading
frequencies for the roads must be specified in the SOP to minimize depressions, ruts, and

po (holes.”*
a. Protestants and the County

Protestants argue that the portion f.:f the access road from the Faeility to US 183 thal lies
bevond the Permut Boundary and traverses a floodplain results in “serious problems” not
addressed by the SOP.*  Specifically, Protestants coutend that the SOP fails © scl forth
operational procedurcs i the event of a flood, and that it is unclear whether 130EP will ensure
the portion of the aceess road outside the Permit Boundary meets the rule's wet-weather

requirements or if the TCEQ could enforce the rule on this portion of the road.

The County expresses voncern as to the accessibility of (he Site during a disaster or
emergency situation. M. Bratton testified that during a fire al (he Site, depending on its precise

Jocation and the wind condilions. emergency personnel may not be able 1o access the Site at

330 TAC § 330.153(a),
30 TAC § 330.153D),
H430 TAC § 330.153{¢),

T Profestants Closing at 36.
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all.™ He also testified that the Applicaiion does not provide deiails for headwalls or erosion
profection tor culverts, or asswrances that the roadway or culverts will be protected from washout

during a storm event that exceeds the design storm.™’
h. 136%.P

I30LP argues that the Application includes specific access contrel réquirements in the
General Facility Destgn section, as well as details concerning the construction of the access road
in the Waste Management Unit Design section,™  According to 130RP, the SOP need anly
contain general pians for ensuring the access road is all-weather and properly cleaned of mud
and debris.  130EP maintaing that the SOP explains how construction of the access road will
make it all-weather, as well as inspection schedules and procedures for mud tracking control, and
how speed bumps, the truck wheel wash, and grading material will assist in mud control.™” The
SOP also indicates that grading equipment will be used weekly for mud control and to minimize
depressions, ruts, and potholes.™ In additon, 130EP notes that it made an application with
TxDOT for a driveway permit for the access road, which included design details and
construction standards, as well as culvert and floodplain crossing details and drainage

-
2

cateulations.”™  TxDOT approved 130EP’s appiication for the driveway pexmit, Based on this
evidence, 130EP takes the position that the entire access road has the same design and
construction paramelers and maintenance requirements regardless of the Permit Boundary and
notes that no party challenges any of these aspects as to the portion of the access road within the
Permit Boundary, 130EP also argues that TCEQ will have enforcement jurisdiction over the
portion of the access road that lies outside the Permit Boundary, and that the reguirements of

30 TAC § 330,153 will apply to the entire access road, regardiess of the Penmnit Boundary.

B Comly Ex. |at 16-18.

! Coumy Fx, Lar 7.

¥ O130EP-2at 26; 130EP-3 ar 13,23,
B ISOEP-S at 1 44- 143, 157,

Y 30EP-3 at 145, 157

S 30EP Parker-$ atd-53.
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<. The ALJds™ Analysis

Conceming the access road, the ALJs recommend elsewhere in this PFD that the entirety
of the access road from (he property enlrance at the intersection of US (83 to the Facility be
included within the Permit Boundary. The requiremenis of the Draft Permit and the rules
regarding the access road apply to the entirety of the access road, so for consistency and clarity,
inclusion of the complete access road within the Permit Boundary is warranted. The SOP does
not require detailed instructions regarding procedures to employ concerning the access road in
the event of a major storm event, Further, contrary {o Protestants’ contention, the SOP need not
include “precise” methods for ensuring the access road is all-weuther and cleared of mud and
debris. The SOP describes in general how mud and debris tracking onio public roadways will be
controlled and details the regrading frequency for the access road. Therefore, SOP satisfies the
requirements of 30 TAC § 330.127 by setting forth, in general terms, how proper maintenance in

accordance with 30 TAC § 320.153 will be performed.

3. Operating Hours

The SOP must specily the waste acceptance hours, facility operating hours when
materials will be transported on- or ofi-site, and equipment operation hours. According to the
apphcable rule, wasfe acceptance hours may be any time between 7:00 am. and 7:00 p.on
Monday through Friday, and material transport and heavy equipment operation must not be
conducted between 9:00 p.m. and 5:00 a,m, “unless otherwise approved inn the authorization for

w52

the facility.
a. Protestants and OPIC
Protestants and OFIC both argue that 130EP made no showing to justify an extension of

the standard operating hours set forth in 30 TAC § 330.135(a). They note that 130EDP witness

Mr. Weich admitted that noise and light from heavy equipment eperation could be considered

30 TAC § 330.135(a)
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incompatible with residents living near the Facility.™® OPIC citcs to two other MSW landfill
permilting cases heard at SOAH that it contends supports its position that 130EP bears the
burden of proving that operating hours for waste acceptance and landfill operations should not be

limited to the standard hours set forth in 30 TAC § 330.135(a).”
b. 130LP

According to 130EP, the rules do not require an MSW [andfill owner or operaior ©
produce evidence to justify 24-hour a day. 7-day a week waste acceptance and site operasion
hours. Nor, argues 130EP, do the rules set a standard for obtaining approval to expand the
standard hours set forth in 30 TAC § 330.135(a).  130EP contends that, despile comments made
during the 2004 rulemaking process for 30 TAC § 330.133 arguing that varianc2 from the
standard operating hours should enly be granted on a showing of good cause, the TCEQ did noi
imclude any good-cause standard in the rule. The TCEQ indicaled that decisions regarding
anthorization for operation beyond the hours set out in 30 TAC § 330.135 would be made “on a
case-by-case basis considering the potenfial impact on surrounding communities.”” >  130EP
notes that the design for the Facility includes an “effective” buller zone of at least 3235 feet
witliin and adjacent to the Permit Boundary, which exceeds the minimum bulfer zone required
by TCEQ rules. Given the extensive buffer zones, which it argues will limit impacts from noise,
dust, odor, and visibility, and Mr. Worrall’s testimony regarding excellent visual screening

through the buffer 7ones and sereening berm, 130EP claims that the extended operating hours in

TEG

the Diraft Permit will not result in a nuisance and wiil be compatible with existing land uses,

13GEP further claims that Protestant TJFA seeks to limit the operating hours of the

Fucility Jor anii-competitive reasons s¢ as to linit cusiomers that can be served by the Facility.

Bl at 1217-1218.
1

B dpplication by Pest Oak Clean Green, Ine. for a New Type | Municipal Sofid Waste Landfi!! n Quadafupe
Cotinty, Tergs, Docker No, 382-15-2498, Proposal for Decision at 81 (Sen. 23, 2016); Appficason 5 Wasie
Management  of  Tevas, Moo jor o Munivisal Selid Waste  Permit Amendment No. MSW-246.D.
Daockel No. 382-08-2 186, Supplemzntal Proposal for Decision at 4 (Jan. 5, Z010).

29 Tex. Reg. 11670 (Nov. 26, 2004).

B Gee D 30EP Warrall-] ar 13-14.
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TITA is directly related to Texas Dispesal Landfiil. Inc, {TDS), according to 130EP, because
TIFA s president is emploved by TDS, and TDS operates an MSW landfill north of the Site.
Additionally, 130EP notes that TJFA has participated in hearings as a protestant against other
MSW landfill permit applicasions filed by other TDS competitors.”™  According to 130EP, the
TDS landfill north of the Site is permitted for 24-hour aperations, and those operations were
authorized under the former rule governing facility operating hours, which was not as libera] as
the current rule,  130EP maintains that if the Facility's operating hours are not similarly
extended, it will be operating ai a distinct competifive disadvantage to TIFA's “relative,”

TDS. ™

Withowt citing to the evidentiary record, 130EP argues that landfill customers include
school districts, universities, hosprialg, and other large commercial, industrial, municipal, and
governmental entitics 1n urban service arcas with heavy po.pulatiou and (ratfic during normal
business hours. Early moming collection is required for these customets, according to 130EP,
and the Facility will be unable to serve these custemers and compete for other such customers
uniess it can accept waste between 7:00 ponn, and 7:00 a.m. Additionally, 130EP sceks to serve
custorers 10 whom weekend disposal is imporiant, including those that work a tvpical five-day
week and are unable {0 bring waste (o the Facitity on a weekday. Other businesses are ¢losed on
the weckends and benefil from weekend collection, argues 13CEP, and thosc businesses that arc
open on the weekends generate waste that could cause nuisance odors if not collected on the

weekend.
c. The AL Analysis

The ALIs recommend that the Fucibty be required o adhere to the operating hours set
forth in 30 TAC § 330.135, being 7:00 a.m. w0 7:00 p.m., Monday through Friday, for waste
acceptance and 5:00 am. to 9:00 pan. for material transportation and hzavy equipment operatios.
During the rulemaking process for 39 TAC § 330,133, the TCEQ indicated that these hours had

been expanded in response to commenters’ requests, and that “{w]aste facility operaiions outside

7 prelim. Hearfng Tr. a1 30, 33 (Mar. 26, 2015).

Y I30EP Response #t 73
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these hours are more likely to disturb people 1n residential areas.”” The TCILQ also maintained
that Himits on operating hours are reasonable te protect surrounding communities, and that the
current rule “provides reasonable restrictions tor protecting neighbors from being atfected by a
facility.”  Although the rule does not require a showing of good cause to obtain approval of
operating howrs beyond those set forth in the rule, the TCEQ made clear that a decision on
operating hours should involve consideration of potentiai impacts on nearby communities, It is
undisputed that there are residences within very shert distances to various portions of the
Facility. Further. the evidence is clear that the noise from heavy equipment operation could be
incompatible with those 1esidents. Although the Application met the requirements of the rules
for screeming and butfer zones, this does not eliminate the potential for noise and odors to impact

necarby residents.

Although 130EP makes arguments concerning its need for expanded operating hours for
husiness purposes, there is no evidence in the record to support these arguments. Further, there
is no evidence of the reasons that the TDS landfill to the north was presumably authorized 1o
operate 24 hours a day, seven days a week. Regardless, TDS s authorization regarding operating
hours is not pertinent to consideration of potential impacts to the communities surrounding the
Facility, In o previous MSW tandfill case, the TCEQ found that an applicant had the burden

* “Iherefore, 130EP had the burden of proof

show that its operating hours were appropriate.”
here to show that operating howrs beyond these set forth in 30 TAC § 330,135 are appropriate,

and 130EP did not meel its burden.

4, Alternative Daily Cover, Windblown Waste, and Vector Control and
Scavenging

The SOP indicates that 130EP plans to use alternative daily cover materiel {ADC) at the
Facility in the future. According to the SOP, before ADC is used at the Facility, 130EP will seek

specific authorization from the TCEQ. If authorized, the use of ADC will be limifed to a

26 Tex. Reg, 11069 (Nov. 26, 2004),
W gn Order Gramsing the Application of Waste Munazemens of Teras, Inc. for Tvpe T MSIF Permit No. 2490
TCEQ Decket No. 2006-06 12-MSW, Order at FoF 270 (Mar, 13, 20110
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24-hour period, after which waste or daily cover will be placed.”  Otherwise, waste areas will

. . | . 2
be covered dailly with well-compacted clean zarthen mater als.”®

Pursuant to the applicable rele, use of ADC may only be allowed by a temporary permit
followed by a major amendment or modification. The request for a temporary auvihorization

must include an ADC operating plan that meets various requirements concerning the

163

characteristics of the material and its application at the Facility. Moreover, the SOP must

specify the moans 130EP will use to control and confing windblown waste and litter at the

“ Finally, the SOP should include provisions for controlling on-site disease

working face.”
vectoie through compaction and daily cover, ag well as other means if necessary, and measures

to prevent scayenging. e

a. Protestants and OPIC

Profestanis claim that the Land0li will reach heights of up to roughly 170 feet vertically
and that at such heights windblown waste and odors will be difficulf o manage. According to
Protestants, adequate soil will be necessary to cover waste at such heighis to reduce odors and
windblown waste. Protestants argue that ADC will not adequatcly control windblown wasic,
which can interfere with the functicnality of the Site 21 Reservoir. Protestants also maintain that
the SOP is deficient for failing o indicate the height of the fences it intends to use for windblown
waste control.  Protestants propose thal il the Commission issues a permit, the Commission
should require 130EP to apply a minimum of six inches of carthen material as daity cover and
specify that (30EP must apply for temporary authorization for ADC and show changed

circumstances with notice to residents and an opportunity for a hearing.

MU 30EP-5 at 148-149,

1 13GEP-5 ar 147.

“* 30 TAC § 330.165¢d).
30 TAC § 330.135.

20 TAC §§ 330151, .155.
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According to Protestants, the SOP also fails to adequately address how 130EP will
prevent scavenging and the spread of disease vectors by feral hops. Protestants cite o testimony
from Byron Friedrich, an owner of [and located near to the Site who has lived in the area for
niany vears, regarding feral hogs being a “persistent and scrious problem in {the] area, capable of
doing considerable damage to pasture land overnight.”™ Mr. Friedrich testified that the Landfill
will atiract the hogs, and that they can work through fences to get 1o the waste.” Based on this
" testimeny, Protestants claim that the proposed fences and gate at the Facility witl not adequately
controd feral hogs that can polentially dig in, bring with them disease vecters, and carry wastes

oft the praperty.

OPIC contends that ADC will not be as effective as daily cover in mitigaling nuisance
odors, which is important given the close proximity of the residences on the north side of the
Site, OPIC also maintains that ADC will not effectively contrel vectors, and points to testimony
regarding the leral hog population in the area of the Site and heir ability to root through the
ground with their snouts. According Lo OPIC, the Facility could potentially attract feral hogs
if the waste 15 not. properly managed, and daily cover will better reduce odors and provide a more

substantial barrier 10 feral hegs than wonld ADC,
b. 130EP

In response to Protestants” arguiments regarding the height of the waste at the Facility and
its effect on the usefulness ol ADC, 130LP contends that the peak elevation of the Landfill will
be over 1.000 feet from the closest property boundary on the north side.”® There are procedures
sct forth iz the SOP explaining how daily cover will be applicd and other methods employed 1o

minimize windblown waste and disease vectors, mcluding litler fences, suang of the working

face, daily inspection and pickup, and pesticides if necessary.””” Further, 130EP accepis
3 ] I B ju ) I

o Protestants Ex. 2 at 5,
Protestanis Ex. 2 4t 15
8 Troar 1330-1331

T OI30EP-3 ac 25,

TP OJ30EP-5 ar 139-140, 144, 147-148,
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responsibility for protecting the Site from feral hogs. According to 130CP. if it were to oblain
remporary autharization © use ADC, and it was ineffective in controlling feral hogs, 130EP
would discontinue the use of ADC and revert to daily cover and the other procedures for vector
comtrol set out tn the SOP, [30EP argues that while feral hogs are found throughout Texas. there
is no evidence that they have been a vector or scavenging problem at any ather landfill, including
those that, according ‘o 130EP, use ADC such as tarps,  Finally, 130EP argues that the general
methods of disease vectar (including feral hogs) coatrol set forth in the SOP - including
minimization of the working face size; placement of daily, intermediate, and final cover; and

adherence to the ponding water plan — meet the requirements of 30 TAC § 330.15] K
. The ALJS® Analysis

Concemning ADC, i 1s unnecessary for the ALJs af this time to make any delermination
or recommendation of whetlher the Commission sheuld allow the use of ADC af the Facility.
The TCRQ prohibits the use of ADC unless 130EP obtains a temporary authorization followed
by a major amendment or modification for its use. 130EP confirms its understanding of this
prohibition in the SOP and states that it will seek such authorization belore any ADC is used at
the Facitity. The SOP includes adequate provisions for the use of daily cover. The daily cover
procedures, other disease vector control methods, and descriplion of access control through

fences and the gate included in the SOP meet the requirements of 30 TAC § 330.151.
5. Fire Confrol and Protection

Pursuant to 30 TAC § 330.129, an MSW landfill owner or operator must maintain a
source of earthen malerial availuble to extinguish a fire at all tmes and sufficient to cover any
reccived but uncovered waste by six inches al carthen material, Equipment must be available on
site to place the earthen maicrial within one hour of deteciing the fire. The SOP must contain
calculations demonstrating the adequacy ol the carthen material and the availability of equipment
capable of transporting the required velume of earthen material. It must also contain a fire

protection plan identifying the standards to he used and how personrnel will he trained.

D

©IZ0LEP-5 at 144,
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a. Protestants, the District, and the County

Protestants contend that 130EP did not demonsirate that adequate soils exist on the Site
for construction of the Landfli, and therefore did not make the required showing in the SOP that
Lthe earthen material is adequate for fire protection, The County generally concurs that the SOP
does not comply with the rules to show how fire profection requirements will be mef, The
District argues that the SOP and the Application in general does not provide required information

regarding the locations and quantities of scil available on the Site for fire suppression.

N 1I3GEP

130EP did not address this issue mn itg post-hearing briefing. However, 1ts SOP includes
a Fire Protection Plan sctting out the procedurcs o prevent fires; a description of the earthen
material that will be maintained in a stockpile at all times to extinguish a fire; calculations
regarding the size of the s0il stockpile needed to place a six-ineh layer of carthen material on the
working Tace; and the availability of equipment {0 place earthen material on a fire within an hour

. T
of detection.”’”

c. The ALJs" Analysis

‘Fhe 8OP contains sufficient caletlations demoustrating the adequacy of earthen material
anc the equipment for moving such material and complies with the requirements of 30 TAC
§ 330.12%. The preponderance ol the evidence shows that there will be sufficient soil available
to cover waste not already covered with a six-inch javer of earthen matevial within an hour of fire

derection.

f—

2O330EPR-3 at 130152,
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6. The ALJs' Conclusion

The SOP included in the Application meets the requirements of 30 TAC §§ 330.63(a)
and 330.127.7" The Austin Third Court of Appeals opinien cited by Protestants is inapplicable
here given that it construed a rute regarding site operaiing plans that has since been repealed.
The current rule (30 TAC § 330.127) requires the SOP to include provigions for managing the
Site and for operating personnel to meet general and site-specific requirements of Subchapter D
of 30 TAC chapter 330. The SOP includes the mandated provisions, and the level of specificity

and detail provided 1s sufficient to meet the rule’s requirements.
Q. Odor

The TCEQ requires the SOP 0 have an odor management plan that addresses the sources
of odors at the particular facility.™ Such a plan must provide for the identification of wastes that
require special attention i this regard, such as septage, grease frap waste, dead animals, and

leachate.”™
1. 130K

The Odor Management. Plan included in the SOP provides for the control of odors
through the identification of waste and general instructions on the control of odors.™ 130EP
states that the Application contains ventilation and odor confrol measures for each siorage.

-
7

processing, and dispesal unit™  Furthermore, the Landfill will not accept sludge, grease frap

7 This finding excludes determination of compliance with odor and water supply raquirements, which are analyzed
separidely in Sections DL.Q. and 11L.R., respectively.

A TAC § 330149,

CTAC § 330,149,

O I50EP-S at 143- (44,

" 1ACEP2-al 28-31; 130EP-3 ar 143-144, 147-131,
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3

waste, and grit trap waste,”™ and the Facility will not recirculate teachate and landfill gas

condensate.”™

E30EP presented the estirmony of Ms. O Brien, an odor control specialist.  She testified
that it the Facility is designed and operated as set out in the Application, and considering the
wind patterns, (opography, and buffer zones, the Facility shouid not cause nuisance odors af the
Permit Boundary,™ To this effect. Ms. O'Brien {estified that odors from the Landfill will not
interfere with nearby landowners” normal use of their properties.™  According to 130EP, the
peak elevation of the waste will be over 1.000 feet from the cloges( neighboring property.
Ms. O’Brien also stated that the constructed vegetative berm could help to disperse the odors on

Ed

the north side of the Facility.™  130EP argues that the plan for the vegetated screening berm

included in the design of the Facility will be incorporated by reference into the permit and

B

become a permit condition if approved by the TCEQ.

2. The County

The County contends that 130EP’s expert witness, Ms. O’Brien, did not know the height
ot the Landfill in comparison to the constructed berm and naturally occurring Urees. In addition,
she stated that berms are inetfective at dispersing odots i’ the source of the odor is higher than
the berm. Thercfore, the County argues that the constructed berm would be ineffective at

dispersing odors.

B {30EP-5 at 90,

TI3GEP-5 at 153,

¢ 130EP O'Brien-1 at 4 Tr. at 956-957.

BOTr at 97l

OTr a0 999,

IS00P-3 at 24-25, 29-30, 340 ED Ex. SO-8 al 70.
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3. Protestants

Protestants aszert that 130EP"s Odor Management Plan is madequate because it does not
contain the compooents eequired by 30 TAC § 330149, Although the rule requires an applicant
to address “the sources of odor.” Protestanis contend t.hal' the plan only addresses specific
sources. when i should have addressed all sources, For example, even though Ms, O'Brien
testified that sheetrock and food can produce odors,™ the Odor Management Plan does hot
address those sources but only discusses “special wasies.” Profestants maintain that the plan is
inadequate, especiaily in light of the height of the Landfill and the proximity of the nearest

residesces to the north.
1. oric

OPIC contends that odor is likely to be an issue at the Facility, given the proximity of the
residences on the north boundary of the Site, The nearest residence is only 183 feet from the
Permit Boundary and 343 feet from the Landfill footprint.™ In addition, the prevailing wind is
from the south, exacerbaling the creation of nuisance odors. The Draft Permit does not require
the construction of Mr. Worrall's propesed sereering berm, OPIC noles. To address the odor
issue, {heveforz, OPIC recommends that the Facility operale according to the TUEQ s standard

schedule and that the Commisston not authorize the use of ADC.

. The ED

¥ 1)

The ED concluded that based on the Odor Management Plan included in the Application
and Ms. (O'Brien’s testimony, and considering that the rules do not require & calculation of the
degree to which odor is controlled, the Odor Management Plan complies with 30 TAC

§ 330.149,

e a1 982-983.

%5 -
T at 39.
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6. The ALJs" Analysis

The Odor Management Plan in the SOP adequately addresses the sources of odors at the
Facility. It clearly states that odors will be caused hy ponded water, decomposition of wastes,
leachate, contaminated water, and LFG. Ms. O'Brien testified that as it decomposes, “pretty
much anything that’s coming in™ will contribute to odors at the Facility.™ The Odor
Management Plan also confains general insiructions for how the odors or their sources will be
controtled. Further, the plan identifies waste requirimg special attention.  The rule simply does
not require the speeifieily and detail Protestants claim that it does, and as previously mentioned,
the Austin Third Cowt of Appeals opinion cited by Protestants construed a different version of
the SOP rule that is no longer in effect. The Odor Management Plan contains sufficien details
regarding the sources of odors and general orocedures for odor control and therefore meets the
requirements of 3¢ TAC § 330.149. Further, OPIC™s concerns are unjustified because, as noted
previously, the use of ADC 15 not being approved at this time, and the ALJs are recommending

against 24-hour operations at the Facility,

R. Water Supply

Pursuant o 30 TAC § 330,221, 130EP must make available for firefighting an adequate
suppty of water under pressure. Additionally, 130EP will need some amount of water based on
the necessary cleaning af the storage and processing (acilities at the Stie as deseribed in the
7 Further, 130FP is required to provide
S

- N aqe, . . - . . 7
(General Faciliiy Design section of the Application.

potable water and sanitary facilities for its employees at and visitors to the Site.”

L. 130EP

According to the evidence, Poloma Water Supply Corporation (Polenia) confirmed that

the Facility is covered by Polonia’s certilicate of convenience and neecssity and that it will

Ty ar 082982,
BT Bee 30 TAC § 330.03(0)(3% 130EP2 a8 32-33,

M3 TAC § 330,249,
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service the Facility when the conditions of Polonia's tariff have besn met.”™ The SOP indicates
that an above-ground storage tank adjacent to the transfer station will contain the supply of water

.- . ORI
under pressure to be used for firefighting.”

The SOP also states that either portable or
construcied restrooms wiil be provided, that 2 private contractor will remove and dispose of any
wastewaler from these saniary facilities that is not managed in a permitted on-site sewage

facility, and that bottled water will be provided as potable water.™
2. The District

The District argues that the source of the water that 130EP estimated will be needed at
the Facility is uncertain, regardiess of Polonia’s commitment to serving the Facility. According
ta the District, no evidence was presented thal Polonia has taken any steps to determine whether
it has the capacity and infrastructure that witl be necessary to serve the Facility's water needs.
According to the District, 130EP needs to show that it has sutficient water supply for initial
construction of the Facibity and a firm supply of the esiimaled volume of water needed to operate

the Facility from & dependable source.
3. The County

he County contends that the Application does not include sufficient information
conceming the sowrce of water for the Faelity’s needs, such ag daily operations, the truck wheel
wash, dust control, fire prevention. and landscaping.  According to the County. the record is
unclear whether Polonia can provide the water that 130EP will need at the Facility. The County
cited Mr. Maroney’s estimate that the Facility will require approximately 350,000 gallons of
water every month.”™ The County notes that there is no evidence in the record that 130EP has
apptied to Polonia {or waler service, notified Polonia of its expecied water needs at the Facility,

or received any approval or aotification regarding Polonia’s taritf,

I0EP-48.
O130EP-5 a1 133,
™1 130EP-5 at 139,

™o ar 2099-2 100,
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4, Protestants

Protestants assert thay, despite the acknewledged water needs at the Facility, 130EP has
not shown thai an adequate water supply is available 1o comply with the applicable rules.
Protestants note that Polonia has not vel agreed to service the Facility with the volume of water
that Mr. Maroney estimaiwed will be necessary for operation, and argue that there is no evidence
that Pelonia bhas the capacity to provide such volume. According (o Protestants, designating the
water storage fank located at the wransfer station as the source of water for frefighting is
inappropriate, given thal 130EP witness Mr., Welch testified that the transfer staiion may not
begin oporation until after the Land(ll beging operations.  Prolestants arguc that because the
waler storage tank at the transter station is intended (o be used for the Land(ll, if permilied, it
should be included within the Permit Boundary, Finally, Protestants contend that use of bottled
water as potable water is unreasonzble and does not adeguately address the need for potable

water al the Facility.
3. The ED

The ED concluded that the Application included the mformation required by 30 TAC
§ 330,231 pertaining o water supply for firctighting pumpases. The EI)'s witness Mr. Odil
testified that the water storage tank at the wransfer station identified by 130EP as the source of the
water under pressure for fircfighting must be built whether the transfer station is built or not.™
According to Mu. Odil, water will be needed at the Site for firefizhting. hner construclion,

sanitation, and cleaning of the processing areas. He expressed no opinion on whether botiled

waler s a suflictent source of potable water at a landfill.™
b. The ALJs® Analysis

The SOP explains that the water supply tank located at the transfer station will contain

adequate amounts of water under pressure lor firefighting purposes pursuant to 30 TAC

T oL 1928,

T st 1927,
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§ 330.221(a). Moreover, the SOP swates that bottled water will be provided to employess and
suesis as potabie water, in accordance with 30 TAC § 330.249. The rules applicable to the SOP
contain no further requirements regarding water supply, and Protestants, the District. and the
Counly have not cited to any applicable rule requiring the Application to provide information
regarding the established source of the estimated volume of water required at the Facilify.

Therefore, the Application meets all applicable regulatory requirements concerning water supply.
S. Buffer Zones and Screening

The TCEQ has defined a vufler zone as “[a] zone free of [MSW] processing and disposal
activities within and adjacent (o the [acility boundary on property owned or controllcd by the
OWNET Or 0}*1(:1'-‘1&:)1*.’"'?95 For new l'ype I landfilis, 30 TAL § 330.5343(b)(2)(A) requires a 123-foot
bufter zone, In addifion, o solid waste unloading, storage, disposal or processing may ocour

within any eascment cn the property. 96

Regarding screening of a facility, the TCEQ s rules provide that “[v]isual screening of
deposiled waste materials at [an MEW] facility must be provided by the owner or operator for
the facility where the [ED] determines (hal screening is nccessary or as required by the

permit” 7

i. [30EP

Regarding butfler zones, 130D notes that the Site exceeds the TCEQ’s 125-Toot buffer
zone requirement between the Permit Boundary and the Landfill footprint and the waste storage
and processing [acilities. According to the Application, no unloading. slorage, disposal, or
processing of waste will occur in the buifer zone or in any rights-of-way or casements at the

syees. 708
Facility.”

™30 TAC § 330.3(19).
30 TAC § 330.343¢).
¥T 30 TAC § 330,173,
M O30EP-5 at 140,
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In addition to the buller zones, 130EP has waken additional sieps to screen the Facility
through the use of existing topography and vegetation. The visual screening of deposited waste
witl oceur as a part of the nonmal waste deposit and cover placement, and final cover will be
usd once the Landfilll reaches its fnal contours.  [30EP furher proposes {o construct a
vegetated screening berm between the Landfill fooiprint and the northemn property tine and the

3

residences to the north.” 130EP asserts that overall, the visual screening of the Facility will

occur through the use of foncing, constructed berms, topegraphy, naturallv-oceurring tree lines,

and the vegetated landscaping plan that includes rhe constructed screening berm.®™

2. Protestants

Prolestasts argue that the SOP “does not explain how [130EP s} clearmg of foresied
arcas and perimeter fencing during the months of June, July, and August would affect visual

w301

screening. Therelore, without further explanation, Protestants contend that 130EPs vignal

screening plan s incompleie.
3. OPIC

QPIC notes that 150EP’s proposed facility screening plan mndicates that only a portion of
the screening berm will be included within the Permit Boundary,™  However, OPIC
recommends that the Permit Boundary be expanded 1o include the entire screening berm to
ensure proper construction, maintenance, and enforcement, OPIC also contends that because
130EP is relving on undisturbed wooded areas outside of the Permit Boundary for visual
scrcening, the Permvit Boundary shouid be expanded fo include all the contiguous land,

i s . - 30
suructures, other appurienances, and Ill‘!].‘ll‘OVEIllClll'S used for visugl SC].'(:“';‘I'I.ng.q :

™

I30EP-1 at 143; 130EP Worrall-190.

9 13DER-1 at 143; 130EP Werrall-1 at 10-11, 14-15; 136EP Worrali-10.
il protestants Closing at 88 (citina Tr. at 1230).
$EOLR0KP- at 143,

M Qee 30 TAC & 330.3(52) (Facility means “[a]ll contizuous land and strucmures. other appurtenances. and
nprovemnents on e and ased for the storage, processing, or disposal of solid waste.”™).
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4. The ED

The ED asserts that [30EP has met the TCEQs requirements regarding buffer zones in
30 TAC § 330.543, The ED also argues thal no [uther screening is reguired for the Facility
under 30 TAC § 330175, He notes that the Applicalion included information and a map
demonstrating 130EP's proposed screening plan, and Mr, Worrall aitached a proposed visual
© screcning berm to his prefiled testimony that is not in the Applicaiion®™ The ED indicaies that

Me. Worrall “stated that his proposed berm would be incorporaied into the permit”gas

5. The ALJs' Analysis

The ALJs conclude that |30EP has met the sereening and buffer zone requirements in
30TAC §§ 3300175 and 330.545, respectively. The evidence shows that the Facility will meet
and exceed the 125-foot buffer zone requirement and that the Landfill will be sufficiently

204
gcreened.””

In addition, the ALJs agree with OPIC and recommend that the entire vegetated sereening
berm: be included within the Permit Boundary because 130EP proposes to build this structure to
separate the Facility fram the residences that are close to the Facility and the Landfill on the

north side of the Site.3"

However, the ALls do not agree with OPIC that the Permit Boundary
should be expanded to include all of the natural wooded areas oceurring on the Hunter Tract
beyond the Permit Boundary. Significant areas on the west and east side of the Facility are
existing woodlands taat 130FEP will not disnuwb*™  Although 130FP indicates that there are
additional wooded arcas beyond the Permit Boundary on the Hunter Tract. the ALls cannot

conclude that those areas should be included within the Facility Boundary because those arcas

are not used for the storage. processing, ot disposal of solid waste under 30 TAC § 330.3(52).

4 130RP Worrall- 16,

' ED) Closing, “Screcning™ section Loiting 130EP Worrall-1 ai 1<),
Lt 130BP-1 al (31 {indicating the smallest bullfer zone is 140 feet ram Landfill ootaris 10 Permil Boundary);
LAO0ET Womrall-£ af -1 5.

MO130EP-1 o 145,

S5 120BP.1 ar 143
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T. Waste Accepiance Plan

As part of the Application, 130EP was required to identily the sources and characteristics
of the wastes that Jt proposed 1o receive, store, process, or dispose of at (he Fucilite. The
Application must also identify parameter limitations of each type of waste (o be managed by the
Facility.™  Additionally, [30EP should include a brief deseription of the general sources and
areas contributing waste to the Tacility, with an estimate of the population or population
equivalent served, as well as an estimated maximum annual waste aceeptance rate projected for

[ive years.’

i. 130FP

The Application mdicates that the types of solid wastes that 1301P intends to receive al
the Facility are municipal solid waste, special wastes, and Class 2 and 3 industrial waste. The
Application aiso sets torth limiting parameters for the wasie 1L will accept al the Facility,
mcludmg concentrations of petrolenmy hyvdrocarbons; levels for Class 1 indusirial solid waste;
and the presence ol free liquids, hazardous or radicactive waste, polychlorinated biphenyls, and
chioringted fluorocarbons.®' Residences and businesses in Caldwell and surrounding counties
are identified in the Application as the sources of waste w0 be received at the Facility.’™ The
Application estimales the Facility will serve a population of 470.000 te 922,000 during the lifc of
the Facility. ¥Finally, according to the Application, the estimated rate of waste acceprance at the
Facility for the next five years, on an annual basis, 1s 429.000 (ons in Year 17 435,778 tons in

Year 2; 442,663 tons inn Year 3; 449,658 wons in Year 4: and 436,762 tons in Year 5.8

[30EP wimess Billy Hobby festified that the waste acceptance raie estimates in the

Applicaiion are reasonable, based on his experience in the MSW industry since 1990, including

S0 TAC § 350.61()(1),

TRO30 TAC § 330.6 1003 HI{A), (C).
I' 130EP-1 at 00

HTO30BP-1 a4,

15 Y30EP-T at 91,
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the development of ithe market for disposal services; his review ol the Application; his general
knowledge of the solid wasle managemen: industry, and a drive-by at the Facility location. ™
Mr. Hobby stated that he generally keeps up with the MSW industry tn Texas and has reviewed

TCEQ armual reports on MSW in Texas for the fast five vears.™®

L30EP emphasizes that the rates of waste acceptance provided in the Application are
estimates only, which is what the rule requires. According te Mr. Hobby. 30 TAC
§ 33061 1YC) does not require accurate or precise information regarding the waste
acceptance rate. However, be staied that fo provide reasonable estimates as directed by the rule,
the person estimating has to know the matket, the volume of waste generated in the market, and
the amownz of such waste thal can reasonably be expected 1 be disposed of at a new facility. In
other words, Mr. Hobby festified, the estimates bave to be justitied.®® He noted that TCEQ rules
provide for medification of a permit if the actual acceptance rates are higher than estimated, and
that estimated waste acceptance rates are not limiting parameters for a landfill.  Mr. Hobby
explained the diffhiculties mvolved in estimating waste acceptance in the fulure for a new MSW
landiiil, stating that it is “nearly impossible™ to line up customers with significant waste volumes
untl the facility is built. He testified that the highly competitive nature of the wasle business
makes predictions regarding unpacts of pricing, proximity, and fuei costs on markel share and
waste distribution very difficull.*” 130EP contends that Mr. Hobby 1s qualified to opine as to the
reasonableness of the Application’s waste acceplance rate estimalies, and thal Protestants failed
to offer any conlradicling evidence regarding potential acceptance rates, despite TIFA's

connection to the wasle disposal industry through TDS.

2. Protestants

Accorcing to Protestants. the waste acceplance rales provided in the Application are

unzreasonably speculative, and 130ED does not identify the sources of the waste; therefore, the

3% 130EP Habby-1 at 3-5: 130EP Hobby-2.
17 J30REP Hobby-1 at 3; see 130EP Hobby-3 fo L30EP Habby-6.
SECPp m 17931794,

ST 130EP Hobby-1 a1 5-6.
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Application aliegedly fails to meet the rule’s requirements on both accounts. Protestants contend
that Mr. Maroney, who signed and sealed the portion of the Application containing the waste
acceplance rates, failed to conduct a proper invesiigation into wheiber the rates were accurate or
based on reltable factual assumpiions. Further, Proiestants take the position that Mr., Hobby
relied on no facls or sources in reaching his opintons, bul solely upon his expetience. they
further claim that Mr. Hobby testified that the estimates did not have to be accurate, in violation
of the general TCEQ rules requiring all infonmation in the Application to be “accurate and
complele.™®  Protestants maintain that there s no way to test the veracity of My, Hobby's
opinion because he did not explain the hasis for his determination that the waste acceptance rafe
eslimates were reasonable. According to Protestants, the estimates ave critical because they form
the basis for determining (raffic impacts, roadway capacily, the expecied life of the Facility,
necessary equipment, and general operations. Profestants claim that if the estimaies are too high,
the land{ill may operate for a longer ume. during which the floodplain may expand or additional

development could put further pressure on the Site 21 Dam or impact waffic and compatible use.

3. ED

The ED determined that based on the informatien provided in the Application concerping
sources and characteristics of waste and the waste acceplance raie estimates, coupled with
Mr. Hobby’s restimony regarding the reasonableness of the estimated rates, the Application

meets the requirements of 30 TAC 330.61(b).

4. ALJs" Analysis

The waste acceptance plan in the Application complies with the requirements of 30 TAC
§ 330.68(b). The plan adecuately identifies the sourzes and characteristics of wastes | 30FEP
proposes to receive ar the Facility. The rule does not require 130EP to specifically name its
customers; it calls for general categorizations of where the wasie will come from (7 e. residential.

commercial, special wastes. Class 2 or 3 industial solid waste). The Application provides this

information, clearly indicating that the Faciiity will accept municipal solid waste, specific types

¥ Swe 30 TAC §§ 305.44(b3, 39(¢).
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of special waste (including ashestos-containing materiais and empty containers), and Class 2 and
3 industrial solid waste from residences and business in Caldwell and neatby counties. Further,
the Applicatien specifies the parameter limitations of each waste type to be managed at the

Facility.

Further, Protestants mischaracterize the testimeny provided by Mr, Hobby regarding the
waste acceptance rate cstimates. While he did respond *no™ to a question regarding whether
MSW rules require the Application to include accurate or precise information on waste
acceptance rates at a landfifl, his follow-up testimony made it clear that what he belicves the rle
requires is a reasonable estimated rate. This 1s a correct reading of the rule. Moreover, in
signing the Application, Mr. Maroney was certifying that the information submitted, including
the estimated waste acceptance rales, was frue, accurale, and complete 0 the besi of his
knowledge and belief.  As Mr. Hobby noted, the estimate could not be based on unrealistic
speculation, but was required to be justified by market conditions. The evidence shows that
Mr. Hobby has 20 years™ experience in the solid waste disposal industry in Texas, keeps track of
the industry through trade publications, and reviewed recent historical tremxds in the MSW
industry. Given his cxpericnee and knowledge regarding the MSW market and his review of the
Application, he was qualified 0 render an opinion as to the ressonableness of the estimated
waste acceptance rates provided in the Application. The evidence s undispuied that estimates of
wasle acceplance raes are extremely difficult to make. There is no evidence in the record that
shows the csiimates in the Application are inaccurate or without justification. Under these
cirewmstanees, Mr. Hobby's refiance on his market experience and knowledge as a basis for his
opinions on the estimates in the Application was reasonable. The Application properly includes
reasonable and justilied estimates of waste acceplance rates at the Facility for the first five years

ol its operation, in complianee with 30 TAC § 330.6 [{by(1)(C).
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0. Permift Duration

Normally, a permit is issued for the life of a laciliy, but it may be revoked, amended, or
. ~ . - 1] . .
maodified for good cause or the failure to meet operational standards.*" However, it appropriate,

a permit may be issued tor a specific period of time.*"

Protestants argue Lhat it s appropriate to Hmit the duration of any permit issued in this
case to five vears. According to Protestants, the concems with the floodplain and the Site
21 Reservolr warrant a five-vear term so that the impacts of future development and extreme
weather cen be addressed if necessary, 130EP responds that those issues have already been

addressed in the Application and are speculative at best.

The ALIs agree with {30EF that the evidence does not supportl a deviation fromi the
normal practice of issuing a permit for the life of the Facility.*! 130EP has met the TCEQ’s
requirements regarding the assessment of the Hoodplain. If conditions at the Site do changs in
the future, 30 TAC § 330.71(b) allows for the revecation, amendment, or modification of the

permit for good causc.
v, Closure Plan, Post-Closure Plan, and Financial Assurance

The parties do not dispute the sufficiercy of 130EP"s closure or post-ctosure plans in
their closing arguments and responses. Therefore, the ALJs will not discuss these issues and
recommend that the Commisston adopt the relevant findings of fact and conclusions of law

proposad by 130ED on these issues,

The County states in i(s closing argumen:s that its financial assarance concerns are

addressed :n the section of its brief regarding Evidence of Competency.™ However, a review of

AN TAC § 330.7HDb)
B30 TAC § 330.71c).
2130 TAC § 330.7 Hb)-(0).

5y

22 County Closing at 20,
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the Cvidence of Competency section does not identify the County’s concerns regarding financial
assurance.™ In its response to closing arguments, the Countv makes the following argument

regarding financial assurance:

Applicant has offered no financial assurance because it has no assets. As shown
in the Applicant’s closing argument brief, “130 Lnvironmental Park has not
owned or operated a solid wastc site in Texas within the last wen vears.”
“130 Environmenial Park does not have a direct financial interest in any solid
waste site other than the proposed Facility.” Further. “[t]here is no compliance
information about the Facility at the time (he Execulive Director developed (he
compliance history,”*

TCEQ rules regarding financial assurance are found in chanters 37 and 330 of title 30 of
the TAC® The County does not refer to either chapter 330°s cost estimate requirements or to
chapter 37°s {inancial assurance requirements, Nor does the County explain how 130EP’s
proposed financial assurance fails 10 comport with those rules. Without any explanation as to
how the Application allegedly fails 1o meet the TCEQ s requiremenis regarding financial
assurance, the County's argumient is unavailing.  Accordingly, the ALJs conclude that the
cvidence shows that 130EP has met the TCEQ’s requirements regarding financial assurance in

30 TAC chaptets 330 and 37.
W. Changes to Draft Permit

As stated 1 tus PFD, the ALJs make several recommendations regarding changes to the
Drafll Permit. In the event the Conunission finds that 130FEP has met the necessary requirements

for Issuanee of a pernut. the ALls recommend the following changes to the Draft Permit:

L, The Permil Boundary should be expanded to include the entire length of the
access road from the entrance at US 183 1o the epfrance of the Facility at the
current Permit Boundary.

See County Closing at 3-4
County Respinse at 14 (cistions to [30EP s closing arguments omitted).

= 30 TAC chs. 37, 330,



SOAH DOCKET. No. 582-15-2082 FROPOSAL FOR DECISION PAGE 208
FCEQ DOCKTT. NG 2015-0069-MIW

!'\)

The Permit Boundary should be expanded 1o include the entire screaning berm.

The operating, hours for the Facility. shouid be set at the standard houss provided
in 30 TAC § 330,135,

ad

The ALJs rccommend that the Commission deny all other requests for changes to the Draft

Permit as addressed throughoul this PTT.
X. Assessment of Reporting and Transceription Costs

In this case, 130EP amranged and paid for the costs of a court reporter to attend the
hearing and prepare a transcript, and as a result incurred $16,725.85 in transcription expenses.®
TCEQ rules pi;oh.]b'it the assessmenl of any cost to a statwtory party who is precluded by law
from appealing any ruling, decision, or other act of the Commission.*™ Therefore, no costs may
be assessed against the ED or OPIC. However, the other parties may be assessed a portion of the
transcript costs, The factors w be considered in assessing how to allocate costs between the

patties include:

{A)  theparty who requested the transeript:

(BY  the Iinanctal ability of the pariy to pay the casts;

(C)  the extent o which the party participated in the hearing;

(I} the relative benefits to the various parties ol having a transeript;

{E)  the budgetary constramis of a state or lederal administrative agency
participatmg 1n the proceeding, [and]

(G)  any other factor which 1s relevant to a just and reasonable assessment of
' ¥28
COSIS.

6| 30EP-60.
730 TAC § $0.23{dN2).
#F 30 TAC § 802300 )
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130EP calculated the percentage of transcription pages attributable to each pany’s
questioning at the hearving.  130RP notes that all the parties were vepresented by counsel and
presented expert testimony as part of their direct cases, indicating an ability to pay. According to
I30EP, 90% of the transcrint pages are aluibuiabic to gquestions [rom 130EP, the District,

Protesiants, and the County.™ and recommends that the transcription costs be allocated between

those partics based on the following percentages of transcript pages attributable to each party:™"

| 30EP 22% $3,679.69
The Diswict 6% $1,003.53
The County 20% 3,345,117
Protestants 52% $8.697.44

Conversely, Protestants and the County contend that 130EP should bear the entive cost of
the transcript because it will financially benefit ffom the cost if the Commission issues the
permit. They argue that the District and the County are governmental entities, and taxpayvers will
have to bear the burden if transcription cosis are assessed against these two parties. Also, EPICC
15 & ¢itizen-tun, nen-prolit organization made up almost enfirely of rural landowners, Protestants
further argue that TIFA should bear no franscription costs because it has aircady had to bear the

expense of drilting borings at the Site due to 130EPs destruction of discoverahle materials**

Protestants also point out that L30ED chose a direct referral of this case 10 SOAH.
Therefore, 1{ presented 13 witnesses that were subject to cross-examination by the other parties.
In contrast, Protestants only presented four expert witnesses, and the District and the County
presented one expert each. In addition, according to Protestants. opposing parties made eftorls to
avoid repetitious questioning and redundant festimony. Therelore, in Protestants” and the

County’s opinions, 130ED should bear the entire cost of the transeript.™

29 The remaining 10% of the wansoript pages were attributable to the ED and OPIC, according to 130EP. 130EP
Closing at 33-34.

M0 130EP Closing at 33-34.
¥ protestanss Closing at 94-93,

L protestanis Response at 66-67; Counly Response at i53-14.
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The ALlJs disagree with 130EP that apportioning costs between parties based on the
number of transcript pages 15 an appropriate method of allocating costs. As Protestants point out,
13CEP sought a direet referral of this case to SOAH, thereby requiring 1t 1o meet its burden of
proof on ail of the issues presented 2y the Application. However, the ALJs are cognizant that
they gave the parties an opportunity to hmit the issues, but the parties could nol coms (0 an
agreement. Insicad, the partics submitted three separate and wvaried lists of issues, which

: - e M ~ " M . .lﬂ
preciuded any way of limiting the issucs that 130EDP had to prove at hearmg.g ’

The ALJs conclude that 130FP, Protestanis, the County, and the Mistrict have the
financial ability to pay the costs becuuse they retained counsel and preseated expert testimony.
Qf these parties, all but the District participated fully in the hearing, with the Districl Hmiting its
participation Lo igsues related to the Stte 21 Reservoir and its easement and not taking a position
on whether the Comraission should grant the permit. In addition, the District did not use the
teanseript in its post-liearmg brieling. Conversely, 130EP, the County, and Protestants relied on
the transcript 1 their ¢losing arguments, responses, and replies. The ALITs alzo recogmze that
because 130EP destroved discoverable materials, Protestants incurred additional expenses in
conducting ils own subsurface investigation at the Site. Considering all of these factors. the
ALJs recommend that 130EF pay 50% of the transeript costs. and the Coumy and Protestants
gach pay 23% of the costs. and conclude that such apportionment is fair and reasonable based on

the facrors sct forth in 30 TAC § 80.23(d) ).

5 Order No. 3 (Ang. 26, 2015),

3 Although @ party, Mr Pesl did not participaie in the hearing. and the ALJs recommend thal none of the

ranscription costs be assassed against Mr, Pas),
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V. SUMMARY

As stated in this PFD. the ALJs conclude that 130EP has met the objective requirements
ol the applicable TCEQ rules and recommend that the Commission issue the Draft Pewmirt,
modified as set forth above. The ALJs noted several deficiencies in the Application, but feave it

to the Commussion lo decide whether those deficiencies warrant a denial of the Application.

SIGNED February 17, 2016.

)
s
CASEY A HELL
AMUNISTRATIVE LAWIUDGE
STATE QVFICE OF ADMINISTRATIVE HEARINGS

. PR
KERRIE JO QUALTROUGH
ADMINISTRATIVE LAW JUDGE

STATE OFFICE OF ADMINISTRATIVE HEARINGS




AN ORDER
GRANTING THE APPLICATION BY
130EP, L.L.C.,, FOR A
NEW TYPE I MUNICIPAL SOLID WASTE LANDFILL IN
CALDWELL COUNTY, TEXAS;
TCEQ Docket No. 2615-0069-MSW:
SOAH Docket No, 582-15.2082

On . the Texas Commisston on Environmental Quality (Comunission

or TCEQ) considered an application by 130EP, L.L.C. (130EP) for a vew Type | Municipal
Solid Wasie [andfill in Caldwell County, Texas. A proposal for decision (PFD) was presenied
by Administrative Law Judges (ALJs) Casey A. Bell and Kerrie Jo Qualtrough with the State
Office of Administrative Hearings (SOAID, who conducied an evidentiary hearing concerning

the application on Augusi 1526, 2016, in Austin, Texas.

Afier considering the ALJs™ PFD, the Commission adopts the following findings of fact

and conelusions of law:

1. FINDINGS OF FACT

Background

i. 130EP filed Application No. 2383 {the Application) for a permit to construct and operate
the 130GEP Landiill (Facility),

2. The Facility will be a new Tvpe I municipal solid waste landfill facility located in
Caldwell County, Texas.



The land on which the Faciliy will be construcied and operated (Site, Permil Boundary,
or Facility Boundary) consists of 519.746 acres Jocated in northern Caldwell County,
approximately 0.6 miles east of State Highway 130 (SH 130) and US Highway 183
{US 183) and 0.7 miles north of FM 1185, more than two miles north of the city limits of
Lockhart, Texas.

The Site iy part of a 1,229.076-acre tract ol Jand (Hunwer Tract) owned by
(Cathy Moore Hunter.

The facility will include a municipal solid waste landfill unit (Landfill), with a waste
management unit doundary (Landiill footprint) of approxumately 202 acres, a large item
storage area. a reusable materials staging area, a citizens’ convenience cenler. a
used/scrap fire slorage arca, a wood waste processing area, & leachate storage lacility, and
a truck wheel wash.

TFhe 130EP Transfer Station is a Type V municipal solid waste transfer station anthorized
by TCEQ Registration No. 40269 (issued by TCEQ on February 5, 2015) with a facility
boundary consisting of the same 519.746 acres as the Site.

130EP filed the rezistration application for the 130EP Transfer Station with the TCEQ on
September 4, Z013.

Procedural History

8.

130EP filed Parts [ and IT of the Application on September 4, 2013, which the Executive
Director (ED} of the TCEQ declared administraiively camplete on September 27, 201 4.

130EP filed Parts LI and IV of the Application on February 18, 2014, and the ED
deciared those parts administratively complete on February 28, 2014,

The Notice of Receipt of Application for Land Use Compatibitity Determination for a
Municipal Solid Waste Permit for Parts I and II of the Application was published on
October 24, 2013, in the dusiin American-Statesman in Travis County, Texas, and in the
Catdwell County Guardion, the Lockhart Post-Register, and in Spanish in £/ Mundo, in
Caldwell Cousty, Texas. The Notce ol Receipt of Application and Intert to Obtain
Municipal Solid Waste Permit was published on April 17, 2014, in those same
newspapers.

On June 12, 2014, the ED held a public meetng in Lockhart, Texas, regarding the
Application.  Notice of that meeting was published on May 22, May 29, and
June 5, 2014, in the Caldwell County Guardian and the Lockhast Posi-Regisier,

The EID determined that the Application was technically comnplete on Qcetoner 28, 2014,
The Notice of Appiication and Preliminary  Decision  was  published on

December 4, 2014, in the Ceddwell County Guardicn, the Loc;‘churr Pest-Regisier, and in
Spanish in 7 Mundo.

| R



14,

—
ih

16.

17

18.

19.

o]
-t

]
e

The ED held a second public meeting on Tanuary 8, 2013, in Lockhart, and notice of that
meeting was published on Decenmber 18, December 25,2014, and January 1, 20185, in the
Lockhart Posi-Register,

The public commaent period for the Application ended on January 8, 2015.

On January 16, 2015, 130EP requested that the Application be refared to SOAII for a
contested case hearing.

‘The ED prepared a draft permit (Draft Permit), a techinical summary of the Application,

and a compliance history report.

The TCI:Q's Chiel Clerk referred the Apphication directly o SOAH for a hearing on
whether the Application complies with all applicable stawtory and regulatory
requirements.

On February 4, 2013, the TCEQ issued a Notice of Hearing regarding the Application,
which was published on February 19, 2013, in the Lockhart Posi-Register and the
Caldwell County Guardian and mailed to the required persons on February 23, 2015,

On March 26, 2015, SOAIL ALJs Casey A. Bell and Sharon Cloninger held a preliminary
hearing in Lockbart, Texas, The ALTs found thal notice had beea properly given and that
SOAH had jurisdiction over this matizr.  The ALIJs further admiited the following
persons and entities as parties to the contested ease hearing: Environimental Protection in
the Interest of Caldwell County (EPICC), TIFA. L.P. (TIFA), Caldwell County {County),
Pium Creck Conscrvation District (District), James Abshier, Claudia and Robert Brown,
Amn and Trovee Collier. Byron Friedrich, the King Family Trust, Brenda Martin,
Frank Sughrue, Bill and Pam Yaung, and Joe Colley. Ben Pesl was also admitted as a
party but did not participate in the coniested case hearing.

On April 8, 2015, the ED filed lus Amended Response to Public Comments (RTC)
addressing the comments submitted to the TCLEQ regarding the Application. During
preparation of the RTC, the ED requesied additional informaiion, and 130EP
supplemented the Application on March 17, 2013, in response.

The parties conducted discovery during 2015 and 2016. As a result of a discovery
dispute, Protestants sought leave to enter the Site to conduct geophysical probes of
130EDP's plezometers: drill up to [5 borings on the Site; perform in-situ testing ol the
soiis at the Site, including iesis of hydraulic conductivity: and collect samples to be tested
at & lab. The ALJs allowed these parties to conduct discovery on the Hunter Tract, which
they did durimg Febroary and March 2016, In addition, 130EP conducted additional
investigations, including soil bormgs and laboratery iesting ol collected seil samples.
130EP subsequently submitted the additional mformation io the ED as its May 2016
supplement 1o the Application.

On Juty 26, 2016, Protestants filed a moion seeking (o strike certain portions of 130EP"s

prefiled testimony. The basis of Protestanis’ motion was {30EP’s alleged spoliation, or
destruction, of discoverable mawriai regarding its  geologic interprefation  and

e
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characlerization of the subsurface at the Site. On August 3, 2016, 130EP responded to
Protestants” motion and disagreed with their assertions. However, an affidavit of
John Michaet Snyder, P.G.m confirmed that 130EP had destroved boring samples and
{ield logs pursuant to its consultant’s retention policy and need for storage space.

On August H1, 2016, the ALJs issued Order No. 26, finding that 130EP had a duty o
reasonably preserve discaverable material. 130ED breached its duty because it knew or
shoutd have kaown that there was a substantial chance that a contegted case hearing on
ihe Application would fake place and that documents in its possession or control would
be material and relevant to the hearing, By destroving the feld logs and scil samples,
[30EP precluded Protestants from conducting full discovery.

The ALls overruled Protestants” motion to strike and admitted 130EP°s prefiled
evidence. The ALJs determined that striking 130EP%s prefiled testimony was not
appropriate because any remedy must be proportionate o the prejudice sutfered by
Protestants due to the destruction of the discoverable material. Bscause Protestants
conducted an investigation at the Site outside of the discovery period as a result of their
prior spoliation assertions, no other action was necessary to remedy the prejudice caused
by 130EPs destrustion of discoverable material.

On August 15-26, 2016, ALJs Bell and Kemie Jo Qualtrough convered the evidentiary
hearing at SOAH in Austin, Texas. The parties fled closing arguments on
October 24, 2016, and responses 1o those ¢losing arguments on November 28, 2016.

To accommodate a full discussion of the issues, the ALJs allowed the parties to submit
reply briels to respond o new arguments raised in Profestants’™ response to closing
argiments, The parties submitted reply briefs on December 22, 2016, and the evidentiary
record closed on that date.

Sufficiency of Property Rights

The current owner of the Site s Cathy Moore Hunter, a natural person.

130ED” enteved into an agreement with Ms. Hunter for the purchase of the Hunter Lract,
Prior to the development and operation of the Facility, [30EP will purchase the
Ilunter Tract, including the Site, [rom Ms. Hunter.

130EP will own and operaie the Faeility.

The Application includes an affidavit executed by Ms. Hunter acknowledging: (1) the
State of Texas may hold the property owner of record either jointly or severally
respansible [or the operalion. maintenance, and closure and posi-closure care of the
Facilitv; (2) the owner of the Site has a rwesponsibilliv o 1ile in the deed records of
Caldwell County an affidavit 10 the public advising that the Site will be used for a solid
waste facility prior to the time that the Facility actually begins operating as a municipal
solid waste landfill facility. and o file a final recording upon completion of disposal
operations and closure of the landfill units in accordance with 30 Texas Administrative
Code (TACY § 330.19; and (3} (the Facility owncer or operator and the State of Fexas shall
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have access to the Site during the active life and post-closure care period afler closure of
the Facility for the purpose of ingpection and maintenance.

The Application inciudes a boundary metes and bounds deseription of the Site and a
drawing of that descrintion, signed and sealed by a registered professional land survevor,

The identifying reference of the current ownership record for the Site is Volume 533,
Page 637 in the Official Public Records of Real Propeny of Caldwell County, Texas.

1he District owns an easement on the Hunter Tract tor the vse and operation of the
Site 21 Reservolir and Dam owned and operated by the District,

The Site 21 Reservoir and Dam are used for Hood control to protect human life and
property downstream.

The Application does not include the District’s owncrship of the easement on the
Hunter Tract on the landowners list in the Application,

The District had actual notice of the Application and participated in the contested case
hearing.

No solid waste unloading, storage, disposal, or processing operatiens shall oceur within
any easement, bufler zone, or right-of-way that crosses the Site.

Legal Aulhority, Evidence of Competency, and Compliance fHstory

L
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P30EP is a Georgia limited liabilily company thai filed an application for registration
with the Texas Secretary of State on August 20, 2013

The T'exas Seerctary of Stale certified that 130EP is in existence in Texas.

Green Group Holding, L.L.C. 1s the sole member of 130EP, bul it has no separatc
owncrship interest i the Facility, the Stite. or the Hunter Tract,

The Application accutately retlects that I30EP has not owned or operated a solid waste
site in Texas within the last 10 years,

The Application accurately reflects thar [30EP does not have a direct financial interest in
any solid waste site other than the Facility.

The Application inchides the names of fhe principals and supervisors of 130EP’s
organization, together with previous affiliations with other organizations engaged in solid
wasle activities.

The Application contains the number and size of each type of equipment 130EP will
dedicate to Facility operations.

In a Compliance History Report prepared on October 3, 2014, the LD evaluated the
compliance history of the Facility and classified the Facilily and 130EP.
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There was no compliance information regarding the Facilily ai the time the ED developed
the Ocrober 3, 2014 Compliance History Report,

The compliance history classification for 130EP and the Facility is designated as
“unclassified.”

Transportation, Traffic, and Airports

49.
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All vehicles taveling to and from the Facility will use northbound US 183 north of its
inlerseclion with FM 1183 and the access road lor the Facility,

The access road for the Facility will extend Iros the cast side of US 183 north of its
intersection with FM LIS, across privately-owned property for roughly a mile, through
the Faeility entrance pate at the Permit Boundary, and continue past the scale house il
scales. the citizens’ convenience center, and the truck wheel wash.

Roadways within one mile of the Facility that wili be used for entering or leaving the
Facility are shown on general lpcations maps in Part 11 of the Application: TS 183,
SH 138, and the grade-separated intersections of FM 1185 and Schueike Road with
US 183, all of which are hard-surfaced paved roads with asphalt pavement; and the
access road Tor the Tacility, which will be 40-feet wide and use the same section of
agphall pavement as US 183,

[3OEP prepared a Traffic Tmpact Analysis (TTA) and submitted it on May 3, 2614, to the
Texas Department of Transportation (TxDOT), the governmental eatity with
responsibility over SH 130 and US 183,

TxDOT approved the TIA on November 23, 2014,

The TIA included the volumes of background vehicular trafflic on avcess roads within one
mile of the proposed Facility, both existing and cxpected, during the life of the propoesed
Facility.

Reasonable projections of the volume of traftic expected to be generated by the Facility
on the access roads within one mile of the Facility were set out in the TIA.

Vehicles traveling to and from the Facility and will consist of waste route collection
trucks., waste transfer trucks, small waste oad vehicles. recveling trucks, miscellaneons
trucks, and passenger cars.

The number of vehicles travehng to and from the [Facility on a datly basis is projected to
increase each year (rom the time the Facility begins operations in Year | until the time
the Landfill reaches capacity, estimated to be Year 44.

The projected numbers of cach tvpe of vehicle traveling o und from the Facility on a
daily basis in Yearl/Year 44 are: wasie roure collection trucks (110/216). waste transfer
trucks {15/29), small waste load vehicles (25/49), recveling trucks (40/78), miscellaneous
trucks {4/8) and passenger cars (40/79), The tofal projected numnber of vehicles traveling
o end {rom the Facility on a daily basis is 224 in Year 1 and 459 in Year 44,

H
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The Facility will contribute approximately 3.5% of the total traffic on US 183 in the area
of the Site.

The existing roadway infrastructure, including northbound US 183, has adequate capacity
to acconumodate the traftic generated by the Facility.

On March 10, 2018, TxDOT issucd a driveway permit authotizing the constiuction of the
access road for the Facility and connection 1o northbound {5 183.

As part of its review and consideration of the driveway permitl request for the access road
for the Facility, TxDOT considered issues related to structural integrity of the public
roadways and the access road,

TxDOT’s driveway permit authorized 130EP (o consiruct a driveway with a deceleration
lane on northhound US 183, 1.540 feet north of the US 183 intersection with FM 1185,
TxDOT did not require an acceleration {ave for traffic turning onio northbound US 183,

[30EP properly coordinated with Tx[DOT regarding traflic and location resiriciions.

The proposed ocation of the Facility access road will provide adequate sight distance for
vehicles exiting the Facility and turning onto US 183,

The roads 10 access the Facilily will be available and adequate.

The access road from 15 183 to the Permit Boundary crosses private property but is not
included within the Permit Boundary in the Draft Permit.

The Draft Permit lists all of the “Facilities Authorized™ by the permit, including the
access road.  All authorized facilities are within the Permit Boundary, except for the

entire length of the access road.

I30EP has not justified why the entire length of the access road is not inchuded within the
Permit Boundary, even though it is a facility authorized by the permit.

The entire length of the access road from US 183 should be included within the Permil
Boundary.

The Application inchides documentation of coordination with the Federal Aviation
Administration tor compliance with airport location restrictions.

There is no airport within a six-mile radius of the Site.

Geology and Seils

g
B

74.
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The Geology Report was prepared, signed, and sealed by Johu Michael Snyder, P.G., a
qualified groundwater scientist with Biggs and Mathews Environmental, Inc. (BME).

The Geology Report wentifics sources and references for the information included within
it.

-
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The Geology Report includes a description of the regional geelogy in the area of the Site,
along with appropriate periions of published map series, including the Geologic Map of
Texas, the Bureau of Economic Geologic Atlas of Texas. and mapping from the United
Stawes Ueological Survey Geologic Database of Texas.

The Geology Report includes a deseription of the generalized stratigraphic columu in the
arca o[ the Site. with specific information on each geolozic unit.

The Geology Repert includes a regional stratigraphic cross-section,

The Geology Report includes a description of the geologic processes active in the vicinity
of the Site, including information about faulting and subsidence,

The Geology Report includes the resulls of investigations of substrface conditions at the
proposed location of the Landfill.

The Geology Report describes 32 borings drilted on the Site on behalf of 130EP in 2013
(the 2013 borings} and 11 borings drilled on the Site in 2016 (the 2016 borings) during
boring programs supervised by Mr. Snyder (o investigate, characterize, and test soils and
to characterize groundwater (collectively referred (0 as the Soil Borings),

Seventeen additional borings were drilled and compleied as piezomcters to investigate
and measure levels of groundwater at the Siie.

The Scil Borings were drilled to depths of up to 130 fee! below ground surface (bgs)
using established field exploration methods, including rotary drilling with drilling tluid
mtroduced when the material became 100 hard te dritl dry.

All of the Soil Borings were at lteast five feet deeper than the elevaiion of the deepest
excavation proposed for the Landfill. Eighteen of the 2013 borings and four of the 2316
borings were drilled to a depth at least 30 feet below the deepest excavation planned at
the Landfill.

Samples were vollzcted from the Soil Borings using Shelby tubes and split spoons anég, in
several borings where the presence of occasional cobbles and pebbles in the shaliow
subsurface clay prevented pushing tubes. samples at depths of one i seven feet bgs were
coliected [Tom auger cuttings.

The number and locations of the Soil Borings were sufficient to establish subsurface
stratigraphy, to obtain adequate samples for soil testing, and to determine geotechnical
propertics ol the soils and rocks beneath the Facilivy,

The Geology Report includes boring logs. maps, and tables that provide detailed
information for all of the 2013 borings and the pievometers.

The boring logs in the Geology Report contain all of the intbrmation required by 20 TAC
§ 330.64(c)(d).
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The Geology Report inciudes namative discussions deseribing Mr.  Snyder's
interpretations of the subsurface stratigraphy based upon the field investigation waork
BME conducted at the Site,

The boring logs included in the Geology Report were prepared by a qualified
professional geoscientist (Mr, Suvder) and geotechnical engineer (Gregory W. Adams,
P.F.} based on their personal observations of the samples and 1ab test recults from such
samples.

The Geology Report includes cross-sections, prepared using the Soil Borings and
piezometers, depicling the generalized sirata in the subsurface at the Site.

Regional stratigraphy inchides geologic units of the Cretaceous Gulf Series Navarro
(roup, the Paleocene Midway and Eocene Wilcox Groups and Quaternary deposits of the
Leona Formation,

The regional stratigraphic column in the Geology Report includes the Leona Formation,
and the boring logs in the Geology shows the characteristic pebbles and gravel found in
samples from all but one of the 43 borings drillcd by BME.

The Site is located on an outcrop of the Midway Group. The Midway in the area consists
primarily of dense, silty, fat clay (high piasticity inorganic clay) and, based on published
literature, ig between 400 and 600 feet thick beneath the Sire.

Beneath the Midway there are several hundred feet of low permeability clays, maris, and
limestones of the Navarro, Taylor, Eagle Ford, and Austin formations.

Mr. Snvder conducted a fault study of the Site based on the criteria in 30 TAC § 330.355,
which found no evidence of faulting.

The area of the Site is not experiencing withdrawal of crude oil, natural gas, sulfur, or
significant amounts ol groundwater.

The area of the Site is not subject to differential subsidence, and there is no evidenee of
subsidence in the area,

Locations of known {mapped) favlts williin several miles of the Site are shown on the
portions of regional geology maps included in the Geology Report and are all located
more than 200 feet from the proposed landfill swaste management unit houndary,

The Faults located in the area of the Sile are documented to have Jast moved 3 w0 36
million years ago. well before the Holocene Epoch {the most recent 11,700 vears).

There s no fault within 200 feet of the Site that has had displacemens during the
Holocens Tpach.

The logs of the Soil Borings and laboralory daia trom soil samples did not ndicate the
presence of poor foundation conditions such as soft clay or loose sand bencath the
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Landfill. The hand pznetrometer values and unit dry weight results indicate that the
subsurface clavs are hard,

The settlement and heave analyses presented in the Application show that the Landfill
components will not undergo detrimental differential settlement,

Evidence of mass movement of nawral formations of earthen material on ot in the
vicinity of the Site was not observed at the Site, in the Soil Borings. or on geologic maps.

Evidence of karst rerrain was nof observed af the Siie, in the Soil Borings, ot on geologic
maps of the arca.

The Site 15 not located in a seismic impact zone and 1s not unstable. as those terms are
defined by 30 TAC §§ 530.557 and 330.539. respectively.

Silty, fat, highly plasic clav was the dominani malerial encountered in all of the Soil
Borings.

Rased upan the investigation work conducted at the Site, the subsurtace stratigraphy
consists of three sirata (beginning at the surface and continuing dewaward): Stratum I is
up to 10 feet thick and consists primarily of brown 1o tan, silty fat clay with occasional
discontinuous ocewrence of small rock pieces, including cobbles (larger than aboul three
inches), pebbles (between about one-quarter inch and three incheg) and some gravel
{smaller than pebbles). Stratum II ranges in thickness from about 30 to 60 feet and
consists of weathered silty fat clay, Stratum I1T consists of hard, dense, dark gray sily fat
clay, up to 77 feet of which was encountered in the Soil Borings,

The Geology Report includes laboralory report data desecribing the characteristics and
geotechnicul properties of soil samples from Stratum I, Stratum 1T, and Stratam 111 based
on geotechnical tests performed in accordance wilk indusiry practice and recognized
procedures, includmg permeabilily, steve analysis, Atterberg limits, and moisture conlent.

The Geology Report includes discussion with conclusions about the suitability of the
soils and strata for the uses for which they ave intended. The vast majority of the soils at
the Site will be suitable [or use in construction and aperation of the proposed Facility.

The May 2016 supplement to the Application presents intormation from the 2016 borings
that is relatively consistent with the information obtained from borings drilled during the
original subsurface investigation in 2013,

The May 2016 supplement inclucdes mivor revisions fo several 2013 boring and
piczomeiet locations and elevations and several mables and drawings.

BME’s methodology in drilling the Soil Borings, sampling the soil, analyzing the
samples ard maintaining this information did not violate any TCEQ rule, was adequate
for the work performed, and did not result in uwnreliable or inaccurate findings or
conclusions,

10



The findings and conclusions set forth in the Geology Report, including the descriptions
of the soil samples and geotechnical properties of the subsurface materials al the Site, are
suiticiently complete, accurate, and rehiable.

130EP did not submit false information in the Geology Report.

Protestants conducted 4 subsurface investigation at the Site in 2016 that invelved drilling
10 borings, taking 292 scil samples from those borings, and lab testing 11 of those soil
samples.

The soil samples obtained by Protestants in 2016 and the results from testing on {1 of
those samples generally support the basic findings and conclusions ser forth in the
Geology Report regarding the subsurface characteristics at the Site.

I30EP completed the 2013 borings before the plan for these borings prepared by
Mr. Snyder was approved by the ED.

Hydrogeology

118,

The Geology Report includes a description of the regional aquifers in the vicinity of the
Site, the Carrizo-Wilcox and Leona formations, and included: those aquilers’ assoclations
with geologic unils identified ar the Site; their composition; their hvdraulic properties;
their water tzble or artesian counditions; their hydraulic connections; the availsble
patentiometric surface map for the Carmize-Wilcox; their estimated groundwater flow
rates; their typical total dissolved solid content values; their arcas of recharze; and the
present use of thelr groundwater.

The Application also identified the {ive waler wells within one mile of the Site and those
wells” location and aquifers.

The Wilcox Formaiion oulerops east of the Sit2 and in a northeast trending belt across
Caldwell Caunty. The Carrizo Formation occurs east and southeast of the outcrop of the
Wilcox, approximately 12 miles southeast of the Site. The aquifer portions of these two
[ormations are collectively known as (he Camizo-Wilcox.

The Carrizo-Wilcox is characterized by the Texas Water Development Board {TWDB) as
a major aguifer.

Most groundwater produced in northern Caldwel] County is from wells completed in the
Carrizo-Wilcox Formation, lecated east of the Site,

The primnasy outcrop of the Leona Formation, from which some groundwater is produced,
is Incated several miles south of the Site.

The Leona Formation is not characterized by the TWDB as eithier 4 mujor or minor
aquiier,

Published iiterature shows no aquifers located beneath the Site.
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There is very little groundwater present in the geologic formations at the Site, down to a
depth of several hundred feat bgs.

Groundwater was not encountered during driiling in any of the Soil Barings prior to the
introduction of dniling {lwd.

Water level readings were taken in cach of the 17 piczometers every month from
October 2013 unui May 2016, Waler has been observed in only three of the 17
piezomcters, all screened at the interface between Swratum 11 and Stratum [il: one of those
has been dry since November 2013, and another one has been dry since August 2015,

The Application included detailed data regarding the depths at which groundwater was
cncountered in the three piczometers.

Groundwater was only encountered in one of the borings drilled by Protestants. and it
was found at a depth similar 10 the depth at which water was lfound in a nearby
plezomelter.

Laboratory permeabihity tests were performed on undisturbed soil samples frem the Soil
Borings n accordance with 30 TAC § 330.63(e){5)(B}, the applicable appendices from
the United States Army Corps of Engineers (USACE), and applicable American Sociely
of Testing and Materials srandards.

There was not enongh water encountered in any of the 17 piezomoeters to perform in-situ
permeabilily testing.

Small amounts of groundwater occur at the Site in Stratum I at or just abeve ils inferface
with Stratum Il and this zone is the uppermost aquifer below the Site as identified by
the Application. There is no other aquifer beneath the Site, and no lower aquifers are
hydraulically connecied to the uppermaost aquifer, as stated in the Application.

Groundwater at the Site does not occur in sufficient amounts at the Site 1o supply usable
quantities o wells that could support industrial, irrigation, domestic, or livestock use.

The volume of water observed in the piezometers was sulficienl for sampling and
analysis in accordance with TCEQ Municipal Solid Waste rules.

The zone of groundwater oceurrence on the Site satisfies the criteria used by the TCEQ
Municipal Solid Waste Permits Section for characierization as an aquifer.

The zone of groundwater occurrence at the Sile 18 not charactericed as & major or minor
aquifer by the TWDRB, and there are no known wells completed in this zone within one
mile of the Site.

The limited hydraulic corductivity of and lack of weathering effects in Statum 1T result
in its fanctioning as an aquitard or lower canfining unif to the groundwater in Straium J1,
thus creating a pathway [or groundwater to move at the interface of Stratum [ and
Stratum 1.



140,

141,

The differences in elevation of the Stratwn II-Straium 1] interface result from the
topography of the Site, as the shape of the interface strongly resembles the surface
topography.

Groundwaler {low trom the landfill footprint arca may occur o the northwest, west,
southwest, south, southeast, and east, as set forth in the Application.

The Application identifics the rates of groundwater How af the Sile,

Groundwater Monitoring

148,

1449,

Any groundwater at the Site will move through the subsurface very stowly.
Groundwarer at the Site could move more readily in Straturm 1 than in Stratm 1L

n the event any contaminants were to migrate out of the Landfill and enter groundwater
at the Site, the groundwater could move slowly downward and outward from the Landfill
n Stralum H material above Stratum II1

A groundwaler monitoring system for the Facility was designed by Mr. Snyder and is
deseribed in the Groundwater Sampling and Analysis Plan included in the Applicafion.

The Groundwater Sampling and Analysis Plant includes a {opographical map, an analysis
of the most likely pathway(s) for pollutant migration in the ovent of a liner leak, and
detaited plans and an engineering report describing the monitosing program.

The point ol compiiance groundwater moniioring system for the Facility will juclude 23
aroundwater monitoring wells Jocaled downgradient from the Landfill footprint, around
the northwest, west, southwest, south, southeast, und eust perimeter of the Landil, and
spaced no more than 600 feet apart.

The greundwater monitoring systerm for the Facility will include one groundwater
monitoring well located upgradient o (northeast of) the Landfill footprint.

The groundwater monitoring wells will be constructed with well screens {perforated
portion of the pive in the well where water can enter the well lo be collected for
laboratory analysis) starting at the Stratum [I/Stratum [II interface and extending upward
for 20 feet.

The dewngradient montloring weils will be Jocated ai depths and locations to aliow lor
the detection of contaminamts in the uppermost aquifer.

The monitoring svstemn has a sufficient number of wells at appropriate locations and
depths to vield representative samples from the uppermost aquifer and includes a
background monitoring well and wells instailed to allow determination of the quality of
groundwater passing the poimt of compliance and (o ensure delection of groundwater
contamination in the uppermaost aquiter.

—
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The groundwater gradient evaluazion included in the Application shows that groundwater
would flow in a southerly or easterly direction from the south end of the Landiill, and not
toward the area 200 feet southeast of the Landfill footprint that could physically setrve as
a pathway for leachate migration.

The groundwater modeling system calls for several wells to be installed between the
Landfill Footprint and the area 200 feet scutheast of the Landfill footprint that could
physically serve as a pathway for leachate migration.

The groundwater monitoring system is adequately designed to detect contamination in
the uppermost aquiler. : _ ,

he site-specific technical data used by Mr. Sonyder in the development of the
groundwater monitoring svsiem was sufficiently accurate and refiable,

General Facility Design

156,

¥
D

166.

161,

162,

164,

Access to the Facility will be controlled by a perimeter fence consisting of barbed wire,
woven wire, wooden fencing, plastic fencing, pipe fencing, or other suitable material
located along the Facility Boundary, and a locking gate at the Site entrance.

The gate will be constructed of suitable fencing maierials and will be locked when the
Landfil] ig not accepting waste.

The Application describes how the fencing and gate at the Facility should prevent the
entry of livestock, protect the public from expesure to potential health and safety hazards,
and discourage urauthorized entry or unconirolled disposal of solid waste or prehibited
materials.

The Application contzias a eensralized mrocess desiun and working plan of the Facility.
PI 8 P 2 gp v

The Appheation conlaing flow diagrams indicatng the sforage, processing, and disposal
sequences for the various types of wastes received al the Facality,

The Application contains schematic view drawings showing the various phases of
collection, separation. processing. and disposal for the (vpes of wasies to be received at
the Facility.

The Application containg ventilalon and odor conirol measures for each storage,
separation, processing. and dispasal unit at the Facility,

The Apphcation contains generalized consteuction details of all storage and precessing
uuils, including slabs and subswrface supports, and locations and engineering design
details of all containnent dikes or walls.

The Application inclades general details provided regarding the size of the siabs, the
number and size of the rebar and supports. and addivonal previsions For the subsurface
structures.
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169,

176G,

171,

172,

Grease, oil, and sludge will not be accepled or stored ai ihe Facility,

The Application describes how all liquids resulting from the operation of solid waste
processing facilities will be disposed of.

Processing facilities at the Site will be designed to facilitate proper cieaning by
controlling surface drainage in the vicinity of the Facility to prevent surface waler runoff
onto, into, and off of the treatment area. and including walls and floors of masonry,
concrete, or other hard-surfaced materials in operating areas.

The surface water drainage design will manage runon and runoff during the peak
discharge from the 25-year. 24-hour storm event Lo minimize surface water timning onto,
into, and off of waste processing and storage areas and prevent the off-site discharge of
waste and teedstock matertal,

The Facility has been designed to keep contaminated surface water (water that may have
come into coniact with waste) scparated from uncontaminated stormwater runoff.

Contaminated water will not be discharged to the surface water management system to be
constructed at the Site.

The Applicaiion indicates that all contaminated warer, inciuding surface or groundwater
that becomes contaminated, will be managed in a controtled manner and handled, stored,
treated. and disposed of in accordance with 30 TAC § 330.207.

Prior to commencing operations at the Facility, 130EP will submit a notice of inlent to
operate pursuant to a general stormwaier discharge permit (Texas Pollutant Discharge
Elimination System (TPDIES) General Pernut No. 030000),

Waste Management Unit Design

173,

174.

175,

The Appiication describes how the TFacility is designed for rapid processing and
minimum detention of solid waste, and stares that solid waste capable of creating health
hazards or nuisances will be stored indoors, transterred, or processed promptly, and not

allowed to cause nuisances or health hazards.
The Application provides destgn features {or the wasle storage units that will prevent the
creation of nuisances and public health hazards due 1o odors, fly breeding, or harbortape

of other veciors.

The Application adegualely explains how storage and transter units at the Facility are
designed to control and contain spifls and contaminated water from leaving the Facifity.

The Facility will have all-weather access fram US 183, a publically-ovwned road.

The Facility will have all-weather access from the entrance of the Facility to unloading
areas used during wet weather.
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187,

188,

189,

190,

191,

193,

The Facitity access road will be constructed of crushed stone, gravel, concrete rubble,
masonry rubble, wood chips, or other similar materials lo srovide access to the disposal
area durtng afl weathier conditions,

Tracking of mud onto public roads will be minimized by the all-weather surfaces of the
Facility access road and the entrance road and a iruck whee] wash.

The development methad for the FLandfili will he a combination of area-excavation fill
followed by aerial fill to the Landfill completion helght.

The elevaton of deepest excavation will be 501.9 fect mean sea level (/msl),
The maximum elevanon of final cover will be 736 fi/msl.

The maximum clevation of disposed waste will be 731.3 ft/msl.

4

The total velume available [or waste disposal will be approximately 33.1 million cubic
vards {waste and daily cover), which will provide an estimated 44 vears of Site life.

The Application contains calcalations and assumptions for the waste volame. rate of
deposition, and Site lile estimate.

The Application containg a sufficient number of landfill unit cross-sections censisting of
plan protiles across the Facility that accurately depict the proposed depths of all fill areas
within the Facility.

The landfill unit eross-sections show boring logs obtained from the soils report on the

profiies.

Construction and design defails of compacted perimeter or toe berms are inelnded an the
fil} cross-sections.

The Application contains a properly-prepared liner quality control plan.

The vast majority of the excavated soils at the Site meet the requirements for use as
source materials for tha Eandrill liner and cover.

No soil baiance test was required or warranied to meet regulatory requirements regarding
the waste management unit design.

The twao-dimensional model used by Mr. Adams for his stope stability analysis is more
copservative than a three-dimensional model: further, it is the standard in the industry and
has been for many vears, and it is successful in adequately predicting potential failures of
landtill slopes.

Inclusion of the side slope swales into the slope stability model would not have made a
significant difference in terms of the calculated safety factors.
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No specific stability analysis was necessary lor the side slope swales themselves, and the
the tikelihood of a collapse of the Iiner due to a breach of one such swale causing a
large-scale failure of the Landfill slope is extremely small.

The soil stabtlity analysis included in the Application properly evaluaies the stability of
the Landfill and adequately predicts the failure potental of the excavation stope, liner
slope, interim waste slope. (inal waste slope. and final cover slope.

ELandfill Gas Monitoring

196.

198,

200,

201.

204,

203.

2006.

207.

The Application includes a landfill gas management plan (LGMP), developed by
I. Heathr Parker, as required by 30 TAC § 330.63(n).

Mr. Patker has managed and participated in the design of landfill gas collection and
gontrol systems for over 50 landfills in ten differom staies, including Texas, and has
prepared and submitted to TCEQ original and amended landfill gas management plans
for 20 to 30 landfills, all of which were approved.

The LGMP describes the mechanisms to be employed at the Facility for quarterly
monitoring of landfill gas, including sufficient information regarding the time lines and

procecures for installation and a sutficient description of mouitoring and mainrenance
procedures.

The LGMP includes & perimeter methane monitoring syslem consisting of 33 permanent
monitoring probes outside the Landfill foolprint and inside the Facility Boundary 1o
detect any landfifl gas migration.

The probes are designed (o monitor soil straia above the lowest cwrent or planned
elevation of waste within 1,000 feet of the probe.

The monitoring probes will be no more than 600 feet apart and will be closer opether
(300 feet apart) on the northern side of the Facility given the nearby residences there.

The probes are air and waler fight and will not be affected by surface water,

Placement of some of the probes within the 100-vear floodplain. in order to keep proper
spacing, was appropriate,

The LGM?P includes provisions for three continuous methane monitors 10 be located n
the patehouse, the maintenance butlding. and the transfer station.

The methane monitors will provide audible alarms i’ methane concentrations exceed
1.25% methans by volume.

There are ne underpround ulility Imes or easements that enter or exit the Facility
boundary,

The LGMP includes procedures and standards for methane monitoring.

17
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Soil conditions, hydrogeologic and hydrauiic conditions surtounding the Facility, the
location of Facility structures and property boundaries, and the provisions of 30 TAC
§ 330,371 were considered in determining the type and frequency of methane monitoring.

The LGMP describes the actions that the Facility must iake if methane levels are detected
in excess of the prescribed limits.

The L.GMP includes a back-up plan to be used if any installed monitoring probes or
continuous monitoring devices become unusable or inoperative.

The LGMP provides for including applicable documentation, including moniloring
records for landNll gas monttoring probes, in the stte aperating record.

Mr. Parker’s consideration of the soil and hydrovcological conditions at the Site as
deseribed in the Geology Report in developing the EGMP was reasonable.

Mr. Parker evaluated the hydraulic conditions surrounding the Facility in determining the
type and [requency of landfili gas monitoring, although they did not impact the design of
the LGMP.

The possibility of any landfill gas contamination of intermittent streams on the Site is
slight.

Endangercd or Threatered Species

The Application conwming an evaluation of endangered or threatened species for the
Fanter Tract.

L301P contacted the Unmited States Fislh and Wildlife Service and the Texas Parks and
Wildiife Department for focations and specific data relating to endangered and threatened
species.

Five threatened or endangered species bave the petential to occur within the
Hunter Tract: the weod stork, the golden arb. the Texas pimpleback. the Texas homed
fizard, and the tmber rattlesnake.

The wood stotk, the golden arb, the Texas pimpleback, the Texas horned lizard, and the
timber rattlesnake are not federvally-listed threatencd or cndangered species, and no
critical habiiat has been designated for those species.

Portions of the stdy arca that may provide suitable habitat for the state-listed wood
stork, golden orb, and Texas pimpleback are limited to the aquatie habitat in the Site 21
Reservoir. This potential aquatic habitat is away from the area that would be impacied by
development of the Facility. Therefore, destruction or adverse modification of those
putential habitars is not expected to oceur.

The Site Operating Plan in the Application includes a species proweciion plan that

provides criteria for the protection of endangered or threatened species that have the
potential to occur within the Hunicer Tract.

18



221, The Factlity and its operation will not resul! in the destruction or adverse modification of
the critical habitat of endangered or threatened species, or ¢ause or contribute 10 the
taking of any endangered or threatened species.

Wetlands

222, The Application includes a wetlands determination under applicable federal, state. and
local laws and identifies wetlands located within the Facility Boundary.

223, The USACE issued a fune 20, 2014 letter approving |30EFs wetlands jurisdictional
determination and authorizing construction of the roadway crossings of strcams
associated with the access road for the Facility pursvant to Nationwide Permit No. 14.

224, The federal definition of “wetlands™ in 33 C.I'R. § 328.3(c)(4) is “those areas that are
inundated or saturated by surface or groundwater at a frequency and duration sutficient to
support, and that under normal circumstances do support, a prevalence of vegetation
typically adapted for life in saturated soil conditions. Wellands generally include
swamps, marshes, bogs, and similar areas.”

223, The applicable state definition of “wetland™ is nearly identical 1o the Tederal definiton,
but the stale definition does not include man-made wetlands of less than one acre.

226, The smte definition of “wetland” does not conflict with the federal definition in a
municipal selid waste permitting situation.

227, There are 20 areas, tofaling 1.46 acres in size, of jurisdictional wetlands locared within
the Facihity Boundary.

228 There are 12 areas, totaling 0.68 acres in size, of non-jurisdictional wetlands Iocated
within the Landfill foatprint, cach of which is & man-marde wetland of less than one acre.

229, There are no wetiands located within the Landfill footprint that meet the state’s definision
of wetland.

230 The Landhill will not be located in wetlards that mect the state’s definition of wetland.

231, No municipal sehd waste storage or processing facilitics at the Facility will be located in
wetlands.

232, There is no requirement applicable to the Facility under Clean Water Act § 404 or stale
wetlands laws 1o webut the prosumpiion that a practicable alternative to the Landfill is
available that does not invelve wetlands.

233, The construction amd operation of the Landfill will not cause or contribute o viclations of
any appliceble state water quality standard.

234, The construction and operation of the Landfil will not violate any applicable toxic

efitueni standard or prohibition under the Clean Water Act § 307,

19



The construction and operation of the Landfill will not jeopardize the continued axistence
of endangered or threatened snecies or result in the destruction or adverse modification of
a critical habitat,

The construction and operation of the Landfill will not violate any requirement under the
Marine Protection, Research, and Sanctuaries Act of 1972 for the profection of a marine
sancruary.

The Landfill will not cause or contribuie 1o a significant degradation of wetlands as
wetlandls are defined under either federal or state law.

The Application demonstrates the integrity of the Landfill and its ability to protect
ccological resources.



Surface Water and Drainage
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The Application includes a map showing wells, springs. and surface water badies within
one mile of the Sue.

The Site 1s located 1n the San Marcos River drainage basin.

An unnamed tributary to Dry Creek traverses the Hunter Tract in a northwest to southeast
direction.

Dry Creek traverses the Hunter Tract in & northeast to southwest direction.

The Site 21 Dam lacated on Dry Creek approximately 3,000 feet south of the Site is
operaled and maintained by the District 10 impound water in the Site 21 Reservoir,

An unnamed tributary to Dry Creek enters the Site 21 Reservoir south of the Site.

Dry Creek exits the Site 21 Reservoir to the south and eniers Plurn Creek spproximately
six miles soutir of the Site. Plum Creek Hows generally in a northwest to seutheast
dircetion, and enters the San Marcos River approximately 23 miles downstream from the

Site.

Surface topography of the Site arca generally slopes to the south toward Dry Creck or its
unnamed tributaries and ultimately to the Site 21 Reservoir.

Large portions of the Hunter Tract are within the 100-yvear floodplain.

Surface water from the Landfill footpriM area flows to the south info the Site 21
Reservolr, either via the unnamed tributary or Dry Creek.

The Application includes a facility surface water dramage report with [acility surface
water drainage design information, nartaiive discussion, drawings, and calculations,

The surface water drainage design report includes analyses of the existing conditions,
post-development conditions, and design of the surface waler management syslem
inchuding final cover drainage facilities, drainage swates, downchutes, perimeter drainage
channels, detention and sedimentation ponds, and outlet structures, and also includes an
eroston and sedument controf plan for all phases of Facility development.

The surface water drainage design report includes drawings showing the off-site and
on-site drainage areas. in both the existing (prior to Facility development) and
post-developed {after Facility development) conditions.

The surface water drainage design report includes caleulations and designs of surface
water collection, dramage, and detention facilities to manage the water volume resulting
from a 24-hour, 23-vear storm event.

All uncontaminated surface water from the Land il fociprint avea will be roued through
the Facility detention and sedimentation ponds before entering Div Creek or its tributary.
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2068,

Surface water entering the Facility Boundary from the north will be conveved around the
Landill footprnt and will exit the Facility Boundary on the south.

The Facihty runon control system wili prevent flow onto the active portion of the Land{il]
and treatment areas during the peak discharge from at lcast a 25-vear rainfzll event.

The Tacility runcff management system from the active portion of the Landfill is
designed to cellect and contrel at least the water volume resulting from a 23-vear,
24-hour storm.

The surface water drainage design will manage runon and runoff during the peak
discharge from the 25-vear, 24-hour storm event to minimize surface waler running onto,
into, and ofl of waste processing and storage areas and prevent the off-site discharge of

waste and feedstock material, including pracessed ot stored materials,

The surface water drainage design report includes a description af the methods and
calculations used io estimate peak flow rates and runoff volumes: USACE HEC-HMS
computer program, the Rational Method, the Universal Soil Loss Equation, and TxDQT's
Hydraulic Design Manual, Cclober 2011.

The modeling inputs regarding shallow concenwrated flow lengths and Manning’s
Ronghness coefficients were reasonable and appropriate.

The surface water drainage design reporl ineludes drainage analyses, includme 25-vear
. = Lok o = S o
peak discharge, voiume, and velocity, for both cxisting and post-developed conditions.

The surface water drainage design report includes a comparison of existing and
post-developed conditions regarding peak discharge, volume, and velocity.,

The post-developmenl stormwater discharge points are consistent with the existing site
conliguration.

Development of ihe Facility will not adversely alter peak flow rates, velocities, or runoft
volumes at the Permit Boundary or downstream of the Permit Boundary.

Exisling dramage patierns will net be adversely aliered by development of the Facility,

The top swiaces and ¢xternal embankment slopes ol the lLandfll are designed to
mintmize erosion and soil loss during all phases of landfill operation, closure, and
post-closute care,

Estimated peak velocines for top surfacas and external embankment slopes will be less
than the pernussible pon-crodible velocities under similar conditions.

Potential soil loss will not exceed the permissible soil loss for comparable soil-slope
lengths and soil-cover conditions.

The surface water prolection and erosien control praciices will provide long-term, low
maintenance geotechnical stability to the final cover,
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269.  The Facility has been designed to keep contaminated surface water (water that may have
come into contact with swaste) separated from uncontaminated stormwater runoff.
Contaminated water will not be discharged to the surface water management system o be
constructed at the Site.

27G.  Recause ail contaminated water will be managed in a controlied manner, groundwater
will be protected.

271, Surface or groundwater that has become contaninated by contact with the warking face
of the Landfill or with leachate wili be properly handled, stered. treated. and disposed of.

272, The design and operation of the Facility—including the Landiill. waste processing and
storage facilities, and the surface water management sysiem=-will prevent the discharge of
solid waste, pollutants, dredged or fill material, and nonpoint scurce poliution.

IFloodplains

273,  The Application includes the portion of the relevant Federal Emergency Management
Agency (FEMA) floodplain map (Map Number 48055C1025L; cffective date:
June 19, 2012} that encompasses the Site and surrounding area.

274, The FEMA Flood Insurance Rate Map (FIRM) in the Application shows (as Zone A) the
100-vesr floodpiam i the area of the Site.

275, 130EP added the Facility Boundary, the Huater Tract, the proposed [andfill footprint,
and the limits of landfidl grading to the FEMA FIRM in the Application.

276.  The FEMA FIRM in the Application shows that the 100-year floodplain extends onto
portions of the Site, but the Landl i}l lootprint is outside the 1 00-yvear HNoodplain.

277 The Application includes a detailed flood study of the Site and surrounding area.

278 ‘Fhe methods emploved in the demniled flood study, including the use of USACE
HEC-HMS and HEC-RAS computer programs {used in the hydrologic and hydrauhic
analyscs, respectively), are reasaonable and appropriate.

279. The detailed Mood study detecmined the 10C-year floodplaiz water surface clevations and
the extent of the 100-vear floodplain at the Site and in the area aronnd it for existing and
post-develaped conditions.

280. The detailed ficod study shows that the Landfill footprint will be outside the 100-vear
floadplain.

281. ‘I'he detailed flood study shows that waste processing and/or storage units at the Tacility
will not be located in a 100-vear floodplain.

282, A “high-hazard” dam is one where a dam failure would cause catastrophic damage and

lass of life downstream of the dams. The term dees not reflect the condition of the dam or
1ts structural integrily,
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The Site 21 Dam is a high-hazard dam and would be downstream of the Landfill if the
Facility is constructed.

The Site 21 Dam doees not currently meet the dam safety eriteria for high-havard dams to
prevent breaching of the spillway and embankment.

To bring the Site 21 Dam up (o the design criteria {or a high-hazard damn, the Natural
Resources Conservation Service (NRCS) proposed 2 rebabilitation plan for the dam. One
rehabilitation alternative would entail the installation of a new prineipal spillway wilh a
crest elevation of 500 feet and a 42-inch diameter conduit at the Site 21 Dam. The
current auxiliary spiliway would be replaced with a 300-foot-wide, raller-compacted,
concrete spillway, and the dam crest would be raised approximately 3.9 feet. This
alternative as proposed by NRCS would not increase the floodplain on the Hunter Tract,

Waste disposal operations at the Facility will not be tocated in a 100-vear floodway.
The Landfill will not be located in a 100-year floodplain.

Waste processing and/or storage units at the Facility will not be focated in a 100-vear
floodplain.

The proposed municipal solid waste management units at the Facility will not be located
i z 100-year foodplain.

Land-Use Compatibility

290,

291.

The Application inctudes a map showing the Facility Boundary and actual uses within the
Site and  within one mile, locluding the location of residences, commercial
establishmenis, ponds and lakes, and roads serving the Facility,

The Application includes maps showing the locations of drainage. pipeline. and utility
gasements within the Site.

1302P updated the land-use map as of September 2015,

Within onz mile of {he Site, 4,083 acres (93.1%) are open and agricultural use Jand,
which is the predominant land use within one miic,

Within one mile of the Site, 63 acres {1.5%1 are comprised of siock lanks and the
Site 21 Reservoir,

Within one mife of the Site, 234 acres (3.3%) are used as single-family residences. There
are 143 residences located within one mile of the Site.

The nearest rasidence is approximately 1835 feet west of the Facility Boundary and
approximately 343 feet west of the Landfitl footorint.

Within ouc mile of the Sile. five acres (0.1%) are used for commercial/indusirial
purposes, and fve commereial estahlishments are located within one wmile of the Site.

o
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The nearest business establishment is approximately 4,000 feet southwest of the Site and
more than 6,500 feet from the Landfil] footprint.

There are no schools, day-care centers, churches, hospitals, cemeterties, recreational areas,
or sites having exceptional acsthetic quality within one mile of the Site.

Within one mile of the Site, there are five archacological sites and three historic sites.
There are no historically significant sites or archazolopgically significant sites within one
mile of the Site,

There are no water wells within 500 feet of the Site.

There are three dry hale oil/gas wells within 500 feet of the Site, one of which is located
within the Permit Boundary but approximately 1,800 feet from the Landfill footprint.

Within five miles of the Site, population growth from 2000 to 2010 was less than 5%,
except to the south, where northern Lockhart lost population, based on United States
census data,

Within one mile of the Site, the number of residences has increased from |26 residences
to 143 residences from 2013 to 2015, based on a review of aerial photography and field
inventories.

The presence of SH 130 is the primary factor influencing growth trends in the area of the
Site.
Growth trends will continue from the north into the area within a five-mile radiug of the
Site.

The area within one mile of the Site is sparsely populated.

The Facilizy will have access to a major transportation network withoutl the need (o use
focal roads or impact local properties.
The growth rate in the vicinity of the Site is relatively low compared to the very high

growth rate of the Meiropolitan Statistical Area in which the Facility is located.

The Factlity will have setbacks and butfer zones that exceed TCEQ standards.

Visibility of the Facility from off-site will be limited by existing topography,
paturaliy-occurming tree lines and the vepetated landscaping plan for the Faeility that
mcludes a sereening herm.

Fhe Site 21 Reservoiris the predominant curren: land use on (he Hunter Tract.

The District 1s responsible for the operation of the Stre 21 Dam {0 ensure that it functions

as mtended. The District’s casement on the Fhuater Tract allows the District to falfill its
dutics.
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The purpose of the Site 21 Reservoir and Dam is to retard flood flows for the protection
of downstream life and property.

The final design of any future rehabilitation of the Site 21 Dam t¢ bring it into
compliance with high-hazard dam safcty criteria will consider the then-existing upstream
tand uses, including the Facility if it exists,

On December 9, 2013, the Caldwell County Commissioners Courl adopted the Caldwel]
County Solid Waste Disposal Ordinance (Disposal Ordinance). The Disposal Ordinance
authorizes the disposal of solid waste in one location en property owned by the County
and prohibits the disposal of selid wasie in all other portions of Caldwell County.

The County adopted its Disposal Ordinance three months after 130EP filed its
Application on Sepiernber 4, 2013,

The Disposal Ordinance is a zoning ordinance that regulates land-use activities in the
vicinity of the proposed Land[ill,

Evidence in the record does not indicate where the Disposal Ordinance allows solid waste
10 be disposed of within the County, relative 1o the location of the Facility.

Considering all relevant factors, the Facility will not adversely inpact human heafth and
the environment and will he compatible with surrounding land uses.

Local Regulations/Approvais

321,
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The Capital Area Council of Governments (CAPCOG) and the TCEQ have adopted a
regional solid waste management plan (Reglonel Plan) that covers 10 couantics in cential
1exas, including Caldwel! Couniy.

The Application includes documentation that Parts | and Il of the Application were
submitied for review 1o CAPCOG for compliance with the Regional Plan.

CAPCOG conducted a conformance review of the AppHeation and determined that it s
m conformance with the CAPCOG Regional Plan.

The Application and the Facility are in conformance with the Regional Plan.

When the County adopted the Disposal Ordinance, the Application for the 130EP
Landfill permit wes pending af the TCEQ.

When the County adopted the Disposal Ordinance, the County sought to prohibit the
processing or disposal of municipal or mdustrial solid waste in an area of the County for
which an gpplication for a permit or other authorization under Texas Health and Safety
Code ch. 361 had been filed with and was pending belore the TCEQ.

The County’s Disposal Ordinance does not preven: the TCEQ from granting the
Application and issuing the permit.

26



Portions of the access road will cross the 100-year floodplain.

1 3CEP has not oblained the required floodplain development permil {rom the Counly and
did not submit the floodplain development permit with s Application.

The Draft Permit contains special provisions lo addsess this deficiency. The use of
special provisions in the permit matier is & common practice at the TCEQ to address
simikar types of deficiencies involving approvals from other governmental entities.

Site Operating Plan

i
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Parl IV of the Application is the Site Operating Plan for the Facility,

The Site Operating Plan for the Factlity includes provisions for site management and
operating personned,

The Site Operating Plan includes a deseription of functions and gualifications for each
catcgory of key and supervisory personmnel,

The Site Operating Plan includes & deseription of the equipment to be used at the Facility
and provisions for back-up equipment.

The Site Operating Plan inciudes & deseription of general instructions for operating
persomnel lo fellow,

The Site Operating Plan identifics the applicable training requitements that will be
tollowed.,

The Site Operating Plan includes procedures for the delection and prevention of the
dispozal of prohibited wastes al the Facility, including: procedures o contral the receipt
of prohibited waste; records of all inspections of incoming waste; training for appropriate
personnel regarding recognition of prohibited waste; and votification o the ED of any
incident of disposal of regulated hazardous waste or polychiorinaled biphenyls at the
Landfill and provisions for remediating such incident,

The Site Operating Plan descrines the persornel training programs for the Facility,
includiag a description of all minimum training requircments based on subject matter,

The Site Operating Plan includes provisions related (o training employees, including
training for record keeping, license requirements, detection, prevention of disposal of
prohibited waste, fire protection and response. site inspection, site safety, site access, and
naintenance.

The Site Operating Plan includes the minimum number, size, type, and function, of the
equipnent to be utilized at the Facility based on the estimated waste acceptance ra'e.

The Site Operating Plan indicates thai backup equipment will be provided Rom
coptractors or local rental companies in the event of a breakdown or maintenance o
avold mterruption of waste services.
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The Site Operating Plan provides procedures, inctuding a sereening program, for the
detection and prevention of the disposal of prohibited wastes.

The Site Operating Plan’s detection and prevention program includes training for Site
personnel (o know in detail what the prohibited wastes are, how to perform a random
nspection, how to control site access, and whal procedures are required in the event of
identification of prohibited wastes.

The Site Operating Plan provides adequate controls for sereening of prohibited wastes.

The Stte Operating PMan contains general and specific instructions for site operations and
site safety.

The Site Operaling Plan contains catculations demonstrating the adequacy of the earthen
material and showing that the type and amount of equipment listed in the Site Operating
Plan will be able to trangport the velume of earth required to cover the active working
face with a mimimuim six-inch soil layer frem the eariben malterial stockpile within one
hour of detecting a fire,

There will be sufficient soil available at the Site {¢ ensure that waste is covered with a
six-inch layer of earthen material within an hour of fire detection.

The Site Operating Plan contains a fire protection plan that identifies the fire protection
standards to be used ai the Facility and how personnel are trained.

The Stic Operating Plan contains adequate provisions for control of aceess, inchuling an
inspection and mamtenance schedule, notification to the TCEQ's regional office of a
breach, provisions for temporary and permanent repairs. and notification to the TCEQ’s
regional office of completion of a permanent access control breach repair.

The Site Operating Plan identifies the maximum size of the area at the Facility for
unloading solid waste, which is 0.5 actes with a maximum width of approsimately
200 fect, and the number and types of unloading areas at the Facility.

The Site Operating Plan explains the general methods and frequencies for disease vectar
control, which include minimizing the size of the active working face; placing daily,
mtermediate, and final cover; adhering to the pondad water plan; the use of other
approved methods when needed; following the detailed procedures described in the Site
Operating Plan; and applving pesticides should daily operations not control veciors.

The Stle Operating Plan specifies the all-weather surface entrance, access, and internal
roads: speed bumps along the main aceess roads beiween the fill arcas and the gatehouse;
weekly grading; the (ruck wheel wash station: and datly removai and pickup as methods
tor minimizing the tracking of mud and associated debris onto pubkic roads.

The Site Operating Plan specifies that grading equipment will be used weekly (o contro)
mud and to minimize depressions. ruts, and potheles.
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The Site Operating Plan specifies that incoming waste will be spread in layers and
thoroughly compacted by repeated passes of a landfill compactor weighing in excess of
40.000 pounds,

The Site Operating Plan describes the daily cover that will be used at least once every
24 howrs at the Facility as a means 10 conirol disease vectors, fire, ador, windblown litier
and scavenging.

The Site Operating Plan describes how intermediate cover of soils and/or vepetative
growth, or other suitable erosion control mechanisms, will be used at the Facility for all
arcas that will reccive addittonal waste but may be inactive for more than 180 days.

The Site Operating Plan explains that aiternative dally cover may be used only afier the
same has been proposed to and authorized by the TCEQ,

The Site Operating Plan describes the final cover for the Landfill, including an
explanation of the components of the final cover, slope range and drainage control, with
reference to Part JIT of the Application, Attachment I - Closuce Plan; Attachment DS -
Final Cover Quality Control Plan.

The Site Operating Plan addresses erosion of cover and explains procedures for repaiss in
the event of cover erosion.

The Site Operating Plan containg a ponding prevention plan that identifies techniques to
be used at the Facility to prevent the ponding of water over waste, an inspection schedule
to identify potential ponding sites, corrective actions o remove ponded water, and
general instructions to manage water that has been in comact with waste.

130ETP wili not recircutate leachaie or landiill gas condensate.

The Site Operaling Plan describes operations for storage areas for farge items and white
i 3 = A - oy
goods within the waste disposal footprint or near the citizens™ convenience center.

The Site Operating Plan deseribes operations for a reusable materials staging arca.

The Site Operating Plan describes aperation of a cltizens' convenience center at the
Facility.

The Site Operating Plan describes how containers located in the citizens’ convenience
cenfer will be managed and provides a description of waste stream processing in the
conter.

The Site Operating Plan deseribes how the Facility will manage scrap tives and a
description of scrap tire processing,

The Site Operating Plan describes operations [or scrap lires to be accepted from the
public or Irom community clean-up efforts and stored in containers or (railers prior fo
shipment otf-site.

~J
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368.  The Site Opcerating Plan describes operations tor a wood waste processing area.

369.  The She Operating Plan describes operations for a leachate and landfill gas condensaie
facility.

370,  The Site Operating Plan describes operations for a truck wheel wash station.

371.  The provisions sel for:h in the Site Operating Plan are sulficiently specific and detailed.

372, There are residences within very short distances 10 varivus portions of the Facility.

372.  Noise from heavy ecuipmernt operation and other operations at the Facility could be
incompaiible with nearby residents.

374, The screening and buffer zones at the Facility do not eliminate the potential for noise and
aders to impact nearby residents.

375 130LP did not show that the operating hours set forth in the Draflt Permit are appropsiate,

376.  The {ollowing operating hours are approptiate for the Facility: 7:00 a.m. to 7:00 p.am.
Monday through Friday, and material fransport and heavy equipment operation must not
be condueted between 9:00 p.m. and 5:00 2.m.

Odor

377. The Site Opcrating Plan in the Application includes an odor managemcent plan that
identifies ponded water, decomposcd waste, lcachate, contaminaied water, and landfil}
gas as spurces of odors at the Facility.

378 The odor wanagement plan includes general instructions for the control of odors or
sources of odors a: the Facility.

379, The odor ymanagement plan discusses wastes that require spaeial attention duce to potential
odors.

380.  The Application contains ventifation and odor conwol measwes for each storage,
separation, processing. and digposal unit.

Water Supply

381, The Site Operating Plan identifies the sowrce of available water under presswre for
fire-fighting purposes af the Facility.

382, The Siie Operating Plan indicates that potable water will be provided for all employees

and visitors through the use of bottled water atnear (he scale house and/or maintensnce
building.



Bulfer Zones and Sereening

385,

3194,

Bulfer zones belween the Facility Boundary and the Landfill footprint and between the
Facility Boundary and waste storage or processing units will exceed the TCEQ-required
minimum of 125 feet.

No solid waste unloading, siorage, disposal. or processing operations will occur within
any buffer zone or right-of-way that crosses the Siie, ncluding the 123-foot buffer zone
of the Landfill,

The buffer zones wiil provide for sate passage of fire-fighting and other emergency
vchicles.

Buifer zones will be marked with vellow markers (posts extending at least six feet above
the ground surface) placed along each baffer zone boundary at a1l corners and between
corners at intervals of 300 feet.

The inundation area of the Distriot’s sazszment for the Site 21| Reservoir extends onto the
Site in the souih and southeast but does not extend 1o any area to be used for waste
untoading, storage, processing, or disposal.

Nou solid waste unloading, storage, disposal, or processing operations will gecur within
any easement, buffer zane, or right-of-way that crosses the Site.

Lxisting topography and vegetation will provide natural screening of deposited waste.

Vienal screening of deposited waste will be provided as part of normal waste disposal and
cover placement operations and scquence of development.

Final cover will be placed as the Landiill reaches fnal contours,

As the Facility is developed. the visual effects of the disposal activities will be minimized
through the use of screening provided by [encing, consiructed berms, planied vegetalion,
an¢ nafural vegetation jocated within the bufler zone.

Visibility of the Facility wall be linmited by existing topography, naturally occuming tree
lines, and the vegetated landscaping plan for the Tacihiy {including an effective screening
berm).

The entire screening berm 130EP will construct on the porthern boundary of the Facility
should be included within the Permit Boundary.

Waste Acceptance Plan

395,

396.

Solid wastes to be aceepled at (he Facility include municipal solid waste, special wastes.
and Class 2 and 3 industrial wastes,

Limiting parameters tor wastc to be accepted at the Facility are included in ihe
Apblication.



397.  Waste coniributed to the Facility is expected 1o come from residences and businesses in
Caldwell County and surrounding Texas counties.

398, The Facility will serve an estimated population cquivalent of approximately 470000
persons to 922,000 persons during the hfe of the Facility.

399, The estimated maximum annual wasie acceptance rate for the Facility projected for five
vears is as follows: Year 1 - 429.000 tons: Year 2 - 435,778 tons; Year 3 - 442,663 fons:
Year 4 - 449 658 tons: Year 5 - 436,762 tons,

400.  The plan adequartely identifies the sources and characteristics of wastes 130E]* proposes
' to receive at the Facility,

401, The estimates of waste acceptance rates at the Facility, which are extremely difficult to
make, are reasonable and justified.

Permit Duration
402, The projected lifc of the 130EP Landfill facility is 44 vears.

403, It is appropriate [or the permif for the 130EP Landfill facility to be issued for the life of
the Facility.

Clasure Plan, Post-Closure "lan, and Financial Assurance
404, The Application includes a closure plan for the Facility o Part 11, Attachment 1.

405, The closure plan includes drawings showing the fmal constructed contour of the entire
Landfill, including internal drainage and side slopes, accommodation of surface draitape
entering and departing the completed fill arca, and areas subject to flooding due 10 a
100-year frequency flood.

406,  The estimated largest area requiring final cover during the active lite of the Landfill is
approximately 75 geres.

407. The estimated maximum inventory of waste and operational cover at the Facility during
its life 18 approximately 33.1 million cubic wvards, which is the total volume of the
Landfill,

408.  The closure plan specifies the procedures for closure of any portion or all of the Land (il

409.  The closure plan includes a description of the steps that will be underiaken to close the
Landfill, a schedule for final closure, a description of the final cover svstem, and the
methods used w install the Tnal cover.

410, The firal cover system will consist of an infiltration layer, a flexible membrana cover, a
drainage layer on side slopes, a cashion layer on tap slopes. and an erosion control layer.
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The infiltration layer will be & minimum of 18 inches of compacted soil with a coefficient
of permeability less than or equal to 1 x 107 em/sec.

The estimated cost of hiring a third party to close the largest area of the Landfill requiring
final closure ar any time during its active life1s $10.121,410.

The Application includes, in Part 111 Attachment |, a post-closure plan addressing the
ongoing moniforing and maintenance activities thai will he conducied ar the Site for
30 years tollowing closure.

The estimated cost of hiring a third party to conduct post-closure carc activities in
accordance with the post-closure plan s $6,794,348.

The Application inchudes a cost estimate for closure of the Facility.
The Application includes a cost estimate for post-closure care of the Facility,
130EF will submit a copy of the documentation required to demonstrate tinancial

assurance as specified in 30 TAC ch. 37, subch. R at least 60 days prior to (he initial
receipt of waste at the Facility,

Assessment of Reporting and Franscription Costs

418.

419.

420.

Pursuant 10 Order No. 1, 130EP arranged for and paid a court reporter © report and
transcribe the hearmg on the merits and to deliver the original and one copy of the
transenipt Lo each of the ALls and two copies to the TCEQ's Chiet Clerk, including
electronic copies on disc 1 text format,

The cost of reporting, preparing, and delivering the transcripts delivered 10 the ALJs and
the TCEQ Chief Clerk was $16.725.85.

1301P. the County, Protestants, the ED, and the Office of Public Interest Counsel (OPIC)
all participated in the contested case hearing and benefitied from having a transceript for
uge in preparing wriltten closing arguments and responses.

F3OEP, the District, the County, and Protestants were cach represented by private
attoraeys in connection with the conested cuse hearing.

130FP, Protestants, the Caunty, and the District have the ability 1o pay costs.

130EP, Protestants, and the County participated fully in the hearing. Mr. Pesl did not
patticipate in the hearing.

The Distriet limited Hs participation to issues related to the Site 21 Reservoir and is
casement and did not cite to the wanscript in its post-hearing briefing, The District did
not take a position on whether the Conumission should grant the permit.

Protestants incurred addinonal expenses because [30EP breached its duly and destroyed
discoverable matenals.

Ll
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In the contested case hearing. |30EP, the District, the Couaty, and Protestants presented
direct cage festimony and exhibits and cross-examined witnesses presented by other

parties to the hearing.

[30EP should pay 50% of the transcript costs, $3,362.23, and the County and Protestants
cach pay 25% of the costs, $4,181.47 each.

Il. CONCLUSIONS OF LAW

The Commission has jurisdiction over the disposal ol municipal solid waste and the
authority to issue a permit under Texas Health and Salety Code § 361,061,

Notice was provided 1 accordance with Texas Health and Safety Code §§ 361.0665 and
361.081, Texas Government Code §§ 2001.051 and 2001.052, and 30 TAC §§ 39405
and 39.501.

SOAH has jurisdiction to conduct a hearing and 1o prepare a PFD in contasted cases
referred by TCEQ under Texas Government Code § 2003.047,

130EP submitted an administratively and technically complete permit application, as
required by Texas Heaith and Safcty Code §§ 361.066 and 361.068, which demonsirated
ihat it will conply with all relevant aspectss of the requirements provided in 30 TAC
§8 330.57 and 330,63,

The Application was processed and the proceedings described in this Order were
conducted in accordance with applicable law, specifically Texas Health and Safety Code
ch. 361, subeh. C; Texas Government Code ¢h, 2001; I TAC ¢h. 155; and 30 TAC ch.
80.

130EP has the burden of proef on the issues regarding the sufficiency of the Application
and compliance with the necessary statuiory and regulatory requirements. 30 TAC
§ 80.17(a).

130EP s Application had the following deficiencies:

a. The Application fatded © hst the Distriet’s cascment on the Hunter Tract as
requited by 30 TAC §§ 281.3(6) and 330.59,

h. 130EP did not obiain approval from the ED of its boring plan for the subsurlace
investigation of the Site prior to initiating work. as required by 30 TAC
§ 330.63(4).

c. I30EP did not obtan a fleedplain development permit from the County. as
requited by 30 TAC § 330.63(cH2) D).

F30EP did not meet its burden to prove that its requested aperating hours bevond those
specified ia 30 TAC § 330.135 are appropriate.
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Other than the deficiencies i the Application and the failure to prove that expanded
operating hours would be appropriate, 1301P met its burden onall other issues.

The Facility will not adversely affect the health, welfare, or physical property of the
people or the esnvironment if constructed and operated in accordance with Texas Health
and Safety Code ch. 361, 30 TAC ch. 330, and the permit issued by this Crder.

The Draft Permit No. MSW-2383, as prepared by the £ and as amended by this Order,
includes all matters required by law,

The approval of the Application and issuance of Permit No. MSW-2383 will not violate
the policies of the State of Texas, as st forth in Texas Health and Satety Code
§ 361.002¢@), to safcguard the health, welfare, and physical property of the people of
Texas, and to protect the environment by controlting the management of solid waste.

Except for the faillure to include information regarding the District’s ownership of an
easement on the Hunter Tract, the Application complied with 20 TAC §§ 281.5 and

330.59.

The Application includes sufficient information and demonstrates compliance with the
TCEQ's requirements regarding property rights in 30 TAC § 330.67.

130EP provided the mformation required under the TCEQ's rules to demonstrate
evidence of competency under 30 TAC § 330.59(6).

130EP's compliance history ranking was properly classified as “unclassificd”™ under
30 TAC ch. 60.

130EP met the requirements of 30 TAC § 330.61(h).

The Facility will be compatible with surrounding land uses.

1 30EP mer the requirements of 30 TAC § 330.61(i) regarding tansportation and wraftic.
The roads used to access the Facility will be available and adequate. 30 TAC § 330.61(1).

The entire Jength of the aceess road should be included vathin the Permit Boundary 1o
cnsure consistency with and enforceability of the permit’s requirements.

130EP is not proposing to locate a new municipal solid waste landfill or lateral expansion
within five miles of an airport serving turbojet or piston-type aircraft. as confirmed in
correspondence with the Federal Aviation Administration and in compliance with
30TAC §§ 330.610)(5) and 330.545.

Other than 130EP's tailure 1o obtain ED approval of its boring plan, the Geology Report
iny the Application meets the requiremems in 30 TAC § 330.63(¢).

The Application complies with the hvdropeelogy requisements in 30 TAC § 330.63(e
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The Application complies with the groundwater protection requirements in 30 TAC
§§ 350.63(1)(4) and 330.403 through 330.407.

The groundwater sampling and analysis plan meets the requirements in 30 TAC
§9 330.03(fy and 330.403 through 330.407.

130EP’s proposed groundwater monitoring system  will adequalcly monitor the
groundwaler beneath the Facility and proiect human health and the environmenl in
compliance with 30 TAC §§ 330.63(f}(4} and 330.403 through 330.407.

The Application complics with the gencral facility design requiremenis in 30 TAC

§ 330.63(h).

The Application complies with the waste managemant unit design requitements in
30 TAC § 330.63(d).

The Application complies with the soils and liner quelity control plan requircments in
30 TAC §§ 330.63(d)4)(G) and 330.339.

The Application complies with the landfi1l gas managemen! plan requirements in 30 TAC
§ 330.63(g) and addresses all the requirements in 30 TAC § 330.371.

The Application complics with the endangered and threatened species requirements in
30 TAC §§ 330.61(n). 330.157. and 330.551.

The Application complies with the applicable federal, state. and local laws regarding
wetlands as reguired by 30 TAC § 330.61(m).

There 15 no requirement applicable 1o the Facility under Clean Water Act § 404 or state
wetlands laws requiring 130LP to achieve or attempr {o achieve no net loss of wellands.,

The Application demonstrates that the Facility will comply with the location restrictions
in 30 TAC ¢ 330.5353.

Development of the Facility wall not adversely alter exjsting drainage patterns,  13001P
has sulticiently demenstrated 1ts compliance with 30 TAC §§ 330.63(c)(1), 330.303. and
330.305.

The Application complies with the stormwater draimage system requirements of 30 TAC
§§ 330.63, 330,303, and 330.5305.

The Application demonsirates how the Facility will comply with the TPDES proaram
under the federal Clean Water Act § 402, as amended, as required by 30 TAC
§ 330.6 H{kX3).

Except {or 130EP’s failure to oblain and include the floodplain development permit from

the County in its Application, the Applicalion complies with the floodplain requirements
in 30 TAC §§ 330.61(m}), 330.63(c)2), and 330.547,

36
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Solid wasie management activisies at the Facility will conform with the applicable
regional solid waste management plan, pursuant to Texas Health and Safety Code
\‘ RN | E‘66
5 200, .

The existence of the County’s Disposal Ordinance does not prevent TCEQ from granting
the Application and issuing the permit pursuant to Texas Health and Safeiv Code
$§ 363.112(d) and 364.012(D).

Except for the deviation from the TCEQ's standard operating hours. 130EP has shown
that 1t will comply with the operational prohibitions and requirements in 30 TAC
§§ 330,15 and 330.121 through 3530.249

The methods specified in the Site Operating Plan comply with the municipal solid waste
rules to prevent the creation of any nuisance, as detized by 30 TAC § 330.3(95).

130EP has provided sufficiently detailed information regarding the operational methods
to be ufilized at the Facility when using daily cover and ifs preventalive effect on veciors.
fires, odors, windblown waste and ltter, and scavenging, as required by 30 TAC
§ 330.163¢a).

The methods specified in the Site Operating Plan for the control of windblown waste and
litter comply with 30 TAC §§ 330,127 and 330.139.

The waste acceptance hours in 30 TAC § 330.133 are appropriate for the Facility.

13¢EP's odor mavagement plan contains sutficient details regarding the sources of odors
and general procedures for oder control and meets the requirements of 30 TAC
§ 330.149.

The Application includes adequate information regarding 130EP's proposed water supply
in compliance with 30 TAC §§ 330.221{a) and 330.249.

‘The Site Operating Plan in Part 1V of the Application is designed lo make the Facility
protective of human health, welfare, property. and the envivonmen:. Tex. Health &

Safety Code ch. 361,

The Application demonsirates tha

{ the Facility will comply with the buffer zone and
sereening requirements in 30 TAC §§ 330

30,141 and 330,543

Lxcept as set out in Conclusion of Law No. 7 regarding 130EP’s omission of the
District’s casement, Part | of the Application meews e requirements of 30 TAC
§§ 281.5, 305.45. 305.57(¢c (1), and 305.59,

Part 1T of the Application complies with the applicable rules in 30 TAC §§ 305.43.
330.08, 330.57(cH2), 305.61, and 330.543 thyough 330.363.

Exeept as set out in Conclusion of Law No. 7 regarding the lack of ED approval of the
P o)t

boring plen and the omission of a floodplain uu.{,lopmult permit, Part [Tl of the
Application complies with the applicable rules in 30 TAC §8 330,63, 330.171. 330.305
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through 330.307, 330.331, 330.333, 330371, 330401 through 330421, 330.457.
330.465. and 330.503 through 330.307.

Fxcept for the deviation from the TCEQ's standard operating howrs, ?art IV of the
Application, the Site Operating Plan, meets the requirements of 30 TAC §§ 330.57(c)(4).
330.65, and 330,121 through 330,249,

130LP has demonstrated comphiance with the location restrictions set forth in 30 TAC
§8§ 330.543 through 330.563.

136EP has submitted information vegarding closurz and posi-closure that demonsirates
compliance with the requirements of 30 TAC §§ 330.63(h). (i), (§); 330.457; 330.461
through 330.465; and 330.503 through 330.507.

Pursuant to the authority of, and in accordance with, applicable laws and regulations. the
requested permit should be issued for the life of the Facility. 30 TAC § 330.7t.

No franscript costs may be assessed against the ED or OPIC because the TCEQ's rules
prohibit the assessment of any cost 1© a statutory parly who is precluded by law from
appealing any ruling, deciston, or other act of the Commission, 30 TAC § 80.23(d)(2).

Factors to be considered n assessing trangenipt costs includa: the party who requested the
transenipts the financial ability of the pacty fo pay the costs; the extent to which the party
participated tn the hearing; the relative benefits to the various parties of having a
transcript; the budgetary constraints of a state or federal administrative agency
patticipating 1n the proceeding: and any other factor which is relevant to a just and
reasonable assessment of the costs. 30 TAC § 80.23¢d) 1),

Considering the factors in 30 TAC § §023(d)(1), a reasonable assessment of hearing
franscript costs against parties to the confested case proceeding is: 30% of the cost W
F30EP, 25% of the cost 1o Protestants, and 23% of the cost to the County.

NOW, THEREFORE, BE IT ORDERED BY THE TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY THAT:

I

L30LP's Application is granted and the Municipal Solid Waste Land[ill Type [ perniit is
hereby 1ssued to 130EP. as set out mn the atiached Draft Permit with the following
moditications:

a. Within 30 days of the date of this Order. 130EF shall submit 1o the ED a revised
Penmit Boundary that includes the entire length of the access road from US 183 to
the entrance of the Faciiity at the cwrent Permiit Boundarv and the eniire
screening herni.
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b. Wasle acceptance hours may be any time belween the hours of 7:00 am. to
7:00 pan.. Maonday through Friday, and trangportation of materials and heavy
equipment operation must not be conducted between the hours of 2:00 p.m. to
3:00 a.m.. unless otherwise approved. Operating hours for other activities do not
require specific approval,

The County and Protestanis must each pay $4,181.47 of the transeriplion costs,

130EP must pay $8,362.93 of the transcription costs.

The effective date of this Order is the date the Order is final,

All other motions, requests for entry of specific findings of fact or conclusions of law,
and any other requests for general or specific relief not expressly granted herein. are
hereby denied for want of metit,

[[ eny provisien, sentence. clause, or phrase of this Order is for any reason held to be
invalid, the invalidity ol any portion shall not aflect the validity of (the remaining portions

of the Order,

The Chiet Clerk of the Texas Conunission on Envirenmental Quality shall forward a
copy of this Order to the parties,

Tssue Date:

TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY

Bryan W, Shaw, Ph.D., P.E., Chairman
For the Commission
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THE STATE OF TEXAS
COUNTY OF CALDWELL

I, CAROL HOLCOMB, Clerk of the County Court in and for Caldwell County, Texas
Do hereby certify that the above and foregoing are true and correct copies of
Comrissioner Court Minutes.

Following instrumoents, to wit:

1. ORDER TO ADOPT ORDINANCE PROHIBITING SOLID WASTE
DISPOSAL IN CALDWELIL COUNTY.

2. RESOLUTION IN OPPOSITION TO THE APPLICATION BY “130
ENVIROMENTAL PARK" FOR MUNICIPAL SOLID WASTE LANDFILL
PERMIT NO. 2383

TO CERTIFY WHICH, witness my hand and official seal of said Court, at my office,
in the City of Lockhart, this the 18™ day of March, 2015.

CAROL HOLCOMB
County Clerk,
Caldwell County, Texas

-

E H - j.tzg

Deputy Clerk

D- 0008



STATE OF TEXAS

LOFY £57) 8T

COUNTY OF CALDWELL

ORDER TO ADOPT ORDINANCE PROHIBITING
SOLID WASTE DISPOSAL IN CALDWELL COUNTY

WYHEREAS, Section 363.112 of the Texas Health and Safety Code authorizes & county
to prohibit the disposal of municipal or industrial solid wasts in certzin areas of the
caunty; and

WHEREAS, Section 364.012 of the Texas Health and Safety Code authorizes a county
to probibit the disposal of municipal or industrial solid saste in the county if the disposal
of the municipal or industrial solid wastz iy a threat to the public health, safety, and
welfare; and

WHEREAS, the Commissioners Court of Caldwell County, Texas has the tesponsibility
and the authority to take action to protect the public health, safety, and welfare; and

WHEREAS, the Commissioners Court of Caldwell County has determined that the
Carfizo-Wilcox Aquifer is @ major aquifer that serves as an impoctant source of
groundwater for residents of Caldwell County; and

WHEREAS, the Coramissioners Court of Caldwell County recognizes that the Carizo-
Wilcox Aquifer supplies water for the City of Luling, City of Lockhart, and the Aqua
Water Supply Corporation in Caldwell County; and

WHEREAS, the Commissioners Court of Caldwell County recognizes that the Carrizo-
Wilcox Aquifer supplies water for agricultural irigation and residential and commercial
uses in Caldwell County; and

WHEREAS, the Commissioners Court of Caldwell County recognizes that the Leona
Formation providss an additionsl valuable source of groundwater and fesds numerous
springs and seeps, including those found in Lockhart State Park; and

WHEREAS, the Commissioners Count of Caldwell County reeognizes that fresh water
from the Teona Fonnation feeds the Carrize-Wilcox Aquifer and may imprave the water
quality in that Aquifer, where the two formations are in close contact; and

WHEREAS, the disposal of municipal or industrial solid waste in tandfills in Caldwel
County could threaten the water and air quality, atract vermin, and result in the spread of
refuse; end

WHEREAS, the location of landfills within Caldwell County could hamper scovomic
development within the county and may negatively affect property values in the county;
and

WHEREAS, citizens and propesty owners of Caldwell County oppose the loration of
tandfitls within the county; acd
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WHEREAS, the Commissioners Court of Caldwell County finds that the disposal of
municipal or industrial solid waste in the county is a threat to the public heald, safety,
and welfare; and

WHEREAS, the Cocmissiooers Court of Caldwell County has detcrmined the
designation of County-owned propetty im Section I of the Qrdinance will allow
Caldwell County to betier protect the public health, safety, and welfare by focusing its
Jimited resources on County-owned progerty to monitor the usz, condition, and hazards
associated with municipal solid waste facilities under the County’s inspection and
enforcement authority delegated pursuant to Texas Water Code Chaptar 7 and Texas
Health 2nd Safety Code Sechon 361.032; end

WHEREAS, zn ordinence was propesed to prohibit the dispesal of mumeipal or
industrial salid waste in the Caldwell County as zuthorized by sections 365.112 and
364.012 of the Texas Health and Safety Code; and

YWHEREAS, public hearing notices regarding the proposed ardinance were published in
a newspaper of general circulation in the county for two consecutive weeks before the
cormissioners cowt considered this ordinance; and

WHEREAS, the public hearing notices included (1) the propoesed ordinasce prohibiting
solid wasts disposal in Caldwell County; (2) the time, place, and datc that the
Commissioners Court of Caldwell County was to consider \he proposed crdinance; and
(3) notice that an interested citizen of the county may testify at the bearing: and

WHEREAS, a public hearing on this prdinance was held on December 9, 2083 before
the ordinance was considered by the commissioners court, and any interested citizen of
the county was allowed to testify at the hearing; end

WHEREAS, the Commissioners Court of Caldwell County took action on this ordinance
on December 9, 2013 at 2 public meeting noticed and held ip accordaace with the
requirements of the Tewxas Open Meetings Act:

NOW, THEREFORE, BE IT ORDAINED BY THE COMMNISSIONERS COURT !
OF CALDWELL COUNTY, TEXAS:

CALDWELL COUNTY SOLID WASTE DISPOSAIL ORDINANCE i
SECTION I: GENERAL PROVISIONS

This ordinance shall ba designated as the Caldwell County Selid Waste Dispesal
Crdinance. The Commissioners Court of Caldwell County is authorized to enact this
ocdinance under chapters 363 and 364 of the Texas Health and Safety Code.

SECTION IT: DEFINITIONS

Disposal; Ths discharge, deposit, injection, dumping, spilling, leaking, or placing of
solid waste or hazardous waste, whether containerized or uncontainerized, into or on land
or water so that the solid waste ar hazardous waste or any constituent thereof may be
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emitted into the air, discharged into surfice water ot groundwater, or introduced into the
environment in any other manner,

Industrial Solid Waste: Solid waste reselting from or incidental to a process of industry
or manufachiring, or mining or agricultural operations.

Municipal Selid Waste: Solid wasts resulting from or incidental to municipal,
cogumunity, commercidl, institutional, or recreational ectivities, including garbage,
rubbish, ashes, strest cleanings, dead animals, abandoned atomebiles, and other sohd
waste other than industrial solid waste.

Processing: Activities including, but oot limited to, extraction of materials, transfer,
velume reduction, cooversion to energy, or other separation and preparation of solid
waste for reuse or disposal, including trearment or neutralization of hazardous waste
desigmed to change the physical, chemical, or biological character or composition of
hazardous waste so as to neutralize bazardous wast2; recover energy or material from
hazardous wasts; or render hazardous waste nonhazardeus or lass hazardous, safer to
transpart, store, or dispose of, amenable for recovary or storge, or reduced in volume.

Solid Waste: Garbage, rubbish, refuss, sludgs from e wasts freatment plant, water supply
treatment plant, or air pollution control facility, and other discarded material, including
solid, liquid, semisolid, or contaiped gaseous material resuling from iadustnal,
munjcipal, commereial, mining, and agrisufrural operations and from cornmunity and
institmtional activities.

Solid Waste Facility: All contiguous land, including structures, appurtenences, aod
other improvements on the land, used for processing, storing, or disposing of solid waste.
The term includes a publicly or privately owned solid waste facility consisting of several
processing, storage, or disposal operational units such as one or more landfills, surface
impoundmenis, or a combination of units

SECTTION HI: NOT FPROHIBITED

The processing or disposal of municipal or industrial solid waste or the operaiion of a
solid waste facifity {5 ot prohibited in the following areas within Caldwell County,
Texas:

The property owned by Caldwell County, Texas, lacated east of Szawillow Road
(County Road 2035) and essigned Property ID Number 31061 and Geographic ID
Number 0002154-120-100-00 by the Caldwsll County Appraisal District; end
described as 18.232 acres of lazd out of the P.B. McCarley Survey, conveyed to
Caldwell County by Clarence V. Moses and wife, Bobbie Moses by deed
tecorded in Volume 437 at Page 63 of the Deed Pecords of Caldwell County
Texas, and being rore particularly described in Exhibit A.

SECTION IV: FROHIBITED

The processing or disposel of mumicipal or industrizl solid waste or the operation of &
solid waste factlity is prohibited in the following areas within Caldwell County, Texas:
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All portions of Caldwzll County, Texas pot included in Section I above.
SECTION V: ENFORCEMENT

Vialations of the Caldwell Couaty Solid Waste Disposal Ordinance are subject to civil
and criminal penalties to the extznt aflowed by state law. Each day & violation occurs is a
separate oifense and constifutes a saparate ground for recovery.

SECTION VI: SEVERABIITY

If any portion of this ordipance is declared partially void or unenforceabls by an order of
a couwrt of competznt jurisdiction, said portion shall be severed, and the remaining
portions of this order shall be construed as remaining in effect to the full degree allowed

by that order.

ORDAINED, ADOPTED AND ORDERED on thig the & day ofy Jecember, 2013 by a

voteaf S Ayesand O Nays. (
( /\/ am J V"

Tort Boeh, Caldwell Cornty Judge

ATTEST:

/f/wj %&fi‘x‘ﬂlé’

Carnl Holcomb County Clerk
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EXHIBIT A

BEING all of a certain tract or parcel of land situated in Caldwell County, State of Texas,
and being a part of the P.B. McCarley Survey and being also a part of 2 tract of lasd
designated as “First Tract™ and conveyed to Clarence Moses, et ux by Robert O. Blanton
by decd recorded in Volume 343 at Page 386 of the Deed Records of Caldwell County,
Texas, and being more particularly described as follows: '

BEGINIING &t an iron pin set in the North line of the above meationzd “First Tract” for
the Northwest corner this tract rlso beinp the Northeast comer of 2 40.00 acre tract of
{and coaveyed to W. H. Thigpen by Clareace Moses by deed recorded in Volume 355 at
Page 677 of the said Deed Records,

THENCE North 89 deg, 06 min, East 966.25 feet to an iron pipe found in & raentrant
corner of the said “First Tract™ for the Northeast comer this tract,

THENCE South 0 dzg. 22 rmin. West 832.13 feet to an izon pin set in the South line of
said “First Tract” for the southeast comer this tract,

THENCE NMorth 89 dep. 49 min. West 563.89 feet to en iron pin set in the Southeast
cormner of the above mentioned 40.00 acce tract for the Southwest corper tract.

THENCE North 0 deg. 13 min. East 813,88 feet to the PLACE OF BEGINNING
containing 18.232 acres of land. Surveyed by Claude F. Hinkle, RPS No. 1612, in
December, 1934,
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§ 363.112. Prohibition of Processing or Disposal of Solid..., TX HEALTH & S §...

Vernon's Texas Statutes and Codes Annotated
Health and Safety Code (Refs & Annos)
Title 5. Sanitation and Environmental Quality (Refs & Annos)
Subtitle B. Solid Waste, Toxic Chemicals, Sewage, Litter, and Water
Chapter 363. Municipal Solid Waste
Subchapter F. Local Solid Waste Services and Regulation

V.T.C.A., Health & Safety Code § 363.112
§ 363.112. Prohibition of Processing or Disposal of Solid Waste in Certain Areas

Currentness

(a) To prohibit the processing or disposal of municipal or industrial solid waste in certain areas of a municipality or county, the
governing body of the municipality or county must by ordinance or order specifically designate the area of the municipality or
county, as appropriate, in which the disposal of municipal or industrial solid waste will not be prohibited.

(b) The ordinance or order must be published for two consecutive weeks in a newspaper of general circulation in the area of the
municipality or county, as appropriate, before the date the proposed ordinance or order is adopted by the governing body.

(¢) The governing body of a municipality or county may not prohibit the processing or disposal of municipal or industrial solid
waste in an area of that municipality or county for which:

(1) an application for a permit or other authorization under Chapter 361 has been filed with and is pending before the
commission; or

(2) a permit or other authorization under Chapter 361 has been issued by the commission.

(d) The commission may not grant an application for a permit to process or dispose of municipal or industrial solid waste in an
area in which the processing or disposal of municipal or industrial solid waste is prohibited by an ordinance or order authorized
by Subsection (a), unless the governing body of the municipality or county violated Subsection (c) in passing the ordinance or
order. The commission by rule may establish procedures for determining whether an application is for the processing or disposal
of municipal or industrial solid waste in an area for which that processing or disposal is prohibited by an ordinance or order.

(e) The powers specified by this section may not be exercised by the governing body of a municipality or county with respect
to areas to which Section 361.090 applies.

Credits
Acts 1989, 71st Leg., ch. 678, § 1, eff. Sept. 1, 1989. Amended by Acts 1995, 74th Leg., ch. 76, § 11.110, eff. Sept. 1, 1995;
Acts 1999, 76th Leg., ch. 570, § 4, eff. Sept. 1, 1999.
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http://www.westlaw.com/Browse/Home/StatutesCourtRules/TexasStatutesCourtRules?guid=N9A27B481E327486FB8980F2533FFCAFA&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)&rs=clbt1.0&vr=3.0
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http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000672&cite=TXHSS361.090&originatingDoc=NBE44CC00BE6E11D9BDF79F56AB79CECB&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I37BBCF4B70-F745FDB826D-3044CA40A58)&originatingDoc=NBE44CC00BE6E11D9BDF79F56AB79CECB&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I6FB863CD44-4E48B8BBA80-40374F25AEA)&originatingDoc=NBE44CC00BE6E11D9BDF79F56AB79CECB&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I3CD17FE47D-014B0599A61-342FB8AE779)&originatingDoc=NBE44CC00BE6E11D9BDF79F56AB79CECB&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

§ 363.112. Prohibition of Processing or Disposal of Solid..., TX HEALTH & S §...

Notes of Decisions (1)

V. T. C. A, Health & Safety Code § 363.112, TX HEALTH & S § 363.112
Current through the end of the 2019 Regular Session of the 86th Legislature

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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§ 364.012. Prohibiting Solid Waste Disposal in County, TX HEALTH & S § 364.012

Vernon's Texas Statutes and Codes Annotated
Health and Safety Code (Refs & Annos)
Title 5. Sanitation and Environmental Quality (Refs & Annos)
Subtitle B. Solid Waste, Toxic Chemicals, Sewage, Litter, and Water
Chapter 364. County Solid Waste (Refs & Annos)
Subchapter B. County Solid Waste Management

V.T.C.A., Health & Safety Code § 364.012
§ 364.012. Prohibiting Solid Waste Disposal in County

Currentness

(a) The county may prohibit the disposal of municipal or industrial solid waste in the county if the disposal of the municipal or
industrial solid waste is a threat to the public health, safety, and welfare.

(b) To prohibit the disposal of municipal or industrial solid waste in a county, the commissioners court must adopt an ordinance
in the general form prescribed for municipal ordinances specifically designating the area of the county in which municipal or
industrial solid waste disposal is not prohibited.

(¢) An ordinance required by Subsection (b) may be passed on first reading, but the proposed ordinance must be published
in a newspaper of general circulation in the county for two consecutive weeks before the commissioners court considers the
proposed ordinance. The publication must contain:

(1) a statement of the time, place, and date that the commissioners court will consider the proposed ordinance; and

(2) notice that an interested citizen of the county may testify at the hearing.

(d) A public hearing must be held on a proposed ordinance before it is considered by the commissioners court, and any interested
citizen of the county shall be allowed to testify.

(e) The commissioners court of a county may not prohibit the processing or disposal of municipal or industrial solid waste in
an area of that county for which:

(1) an application for a permit or other authorization under Chapter 361 has been filed with and is pending before the
commission; or

(2) a permit or other authorization under Chapter 361 has been issued by the commission.

(f) The commission may not grant an application for a permit to process or dispose of municipal or industrial solid waste in an
area in which the processing or disposal of municipal or industrial solid waste is prohibited by an ordinance, unless the county


http://www.westlaw.com/Browse/Home/StatutesCourtRules/TexasStatutesCourtRules?transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)&rs=clbt1.0&vr=3.0
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§ 364.012. Prohibiting Solid Waste Disposal in County, TX HEALTH & S § 364.012

violated Subsection (e) in passing the ordinance. The commission by rule may specify the procedures for determining whether
an application is for the processing or disposal of municipal or industrial solid waste in an area for which that processing or
disposal is prohibited by an ordinance.

(g) The powers specified by this section may not be exercised by a county with respect to areas to which Section 361.090 applies.

Credits
Acts 1989, 71st Leg., ch. 678, § 1, eff. Sept. 1, 1989. Amended by Acts 1991, 72nd Leg., 1st C.S., ch. 3, § 1.035, eff. Aug. 12,
1991; Acts 1999, 76th Leg., ch. 570, § 5, eff. Sept. 1, 1999.

V. T. C. A, Health & Safety Code § 364.012, TX HEALTH & S § 364.012
Current through the end of the 2019 Regular Session of the 86th Legislature
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§ 361.069. Determination of Land Use Compatibility, TX HEALTH & S § 361.069

Vernon's Texas Statutes and Codes Annotated
Health and Safety Code (Refs & Annos)
Title 5. Sanitation and Environmental Quality (Refs & Annos)
Subtitle B. Solid Waste, Toxic Chemicals, Sewage, Litter, and Water
Chapter 361. Solid Waste Disposal Act (Refs & Annos)
Subchapter C. Permits

V.T.C.A., Health & Safety Code § 361.069
§ 361.069. Determination of Land Use Compatibility

Currentness

The commission in its discretion may, in processing a permit application, make a separate determination on the question of land
use compatibility, and, if the site location is acceptable, may at another time consider other technical matters concerning the
application. A public hearing may be held for each determination in accordance with Section 361.088. In making a determination
on the question of land use compatibility, the commission shall not consider the position of a state or federal agency unless the
position is fully supported by credible evidence from that agency during the public hearing.

Credits
Acts 1989, 71st Leg., ch. 678, § 1, eff. Sept. 1, 1989. Amended by Acts 1993, 73rd Leg., ch. 802, § 6, eff. June 18, 1993; Acts
1995, 74th Leg., ch. 76, § 11.44, eff. Sept. 1, 1995.

V.T. C. A., Health & Safety Code § 361.069, TX HEALTH & S § 361.069
Current through the end of the 2021 Regular and Called Sessions of the 87th Legislature.
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E Overview of the MSW Application Review Process and Process
TCEQ Improvements

All MSW permit applications follow a standard review process that includes an administrative and
technical review, two public notices with the potential for a public meeting, and an opportunity for a
contested case hearing. The purpose of this review is to ensure the application meets all prescribed
rules and that the landfill operation will not adversely impact human health and the environment. The
agency does not collect data on the applicant’s cost to prepare an MSW application, but conservatively
speculates that the cost ranges from $300,000 to $400,000. Any field work required to document
subsurface conditions (ex., geology, soil, groundwater, etc.) generally adds $50,000 to $300,000 to the
overall cost, depending on site acreage and conditions. This cost does not include the purchase price of
land or the cost of a contested case hearing, which vary dramatically from one application to another.

Notice of Deficiency (NOD) Process

A NOD is correspondence sent to the applicant informing them of issues and concerns with the
application that is preventing agency staff from completing the review. The applicant has at least 30
days to respond to the NOD, and may request additional time to respond, if approved. There is no
statutory limit for the number of NODs or the number of items in each NOD letter. Up to 70% of the
NODs items identified during the technical review are non-technical and inconsistent items that have
no environmental impact on the design or operation of the facility.

NOD & Return Rules Related Process: The following rules are related to review and return processes:

o 30 Texas Administrative Code (TAC) Section 281.18(a) - for administrative review, if an application
is received that is not administratively complete, the ED shall notify the applicant of the
deficiencies within 10 days. The ED then has 8 working days to review the responsive information
and declare the application administratively complete. If the required information is not received
within 30 days, the ED shall return the incomplete application.

e 30 TAC Section 281.19(b) - the ED should complete processing of the application within the
technical review period. If the necessary additional information is not received by the ED prior to
expiration of the technical review period, the ED may return the application. In no event, however,
will the applicant have less than 30 days to provide the technical data before an application is
returned. Decisions to return during the technical review stage is made on a case by case basis.

Out of 153 applications for new landfills and processing facilities (i.e., transfer stations and other non-
disposal facilities) received since 2008, four landfill and two processing facility applications were
returned, and three processing facility applications were denied.

For MSW landfills pending from July 2011 to July 2017, the agency reviewed applications for seven new
landfills (five bifurcated applications and two non-bifurcated) and 18 major amendments for landfills.
The results show that, on average, the agency is sending two to three NOD letters per application
review. The NODs for bifurcated applications are greater because the agency must conduct two
separate application reviews for one facility (bifurcated applications are described in the next section).

Average Number of NOD Letters Sent for MSW Landfills from July 2011 to July 2017

Avg. Number of Avg. Total Number of
Technical NOD Letters NOD Letters (incl.
Admin)
New Landfills (Bifurcated Review) 4.2 5.0
New Landfills (Non-Bifurcated Review) 1.0 2.0

Landfill Major Amendments 2.2 2.8




Bifurcated (Land-Use Only) Applications

Texas Health and Safety Code (THSC) Section 361.069 allows an applicant to bifurcate the application
and submit only Parts I and II to receive a determination on land-use compatibility. The agency
conducts a full administrative and technical review of the bifurcated application, including two public
notices and a potential contested case hearing, and makes a land-use compatibility determination. If
approved, the applicant then prepares and submits the technical portions of the application, Parts III
and IV, so that the agency has one complete application. The agency again conducts a full review of the
entire application, including public notices and a potential contested case hearing, and makes a final
determination on the entire application.

The goal of bifurcated applications was to save applicants the cost of preparing the technical portions
of an application if there were potential issues with land-use compatibility. However, bifurcated
applications, as seen with recent applications, are a resource intensive process because the agency
must conduct two full reviews of the application, which includes multiple public notices and, when
requested, public meetings and contested case hearings. In addition, the rule has inadvertently become
a loophole that applicants have used to quickly prepare applications and “beat the clock” on local
actions or ordinances that prohibit solid waste activities.

Local Ordinances

THSC Section 363.112 states that the governing body of a municipality or county may prohibit solid
waste processing or disposal in certain areas of the municipality or county. The agency will return any
applications received after an ordinance is in effect but will continue the review of pending
applications received prior to the ordinance.

In these situations, with pending applications and new local ordinances, the agency is aware of the
impacts (ex. financial, land takings, etc.) to the applicant if the application is returned and cannot be
resubmitted, and we work with the applicant as much as possible, through meetings, multiple NODs,
and deadline extensions, before returning a deficient application. However, these applications are often
highly contested with substantial public and political involvement (there would not be an ordinance in
the first place if there was not concern about a potential landfill), and the agency is often portrayed as
being too lenient on industry.

Process Improvement Actions

1. Pre-Application Outreach - Pre-application meetings are optional for the applicant, however staff
are proactively coordinating with applicants prior to application submittal, which provides
opportunity to establish program requirements and expectations prior to application preparation,
and results in higher quality applications. While this meeting is optional, the agency is marketing
the benefit as the incentive to have the meeting and has seen a positive response from applicants.

2. Electronic Checklists - The section created checklists tailored to individual authorization and
facility types that reduces the number of non-applicable items for the applicant (and staff) to
review. Checklists are available on the TCEQ website. The checklists become mandatory on
September 1, 2018. From internal trials, use of the checklist is expected to reduce the number of
NOD items by approximately 40% to 60%.

3. Standard Application Forms - Requiring the use of agency-created application forms results in
standard instructions to assist the applicant in submitting complete and accurate information.
Standardization also helps staff with consistency of the material being reviewed. Forms are
available on the TCEQ website. As an example, overhaul of the Part I form reduced the number of
NOD items by about 65%. Once additional forms become mandatory on September 1, 2018, we
expect to see a similar decrease in the number of NODs as the Part I form.

4. In-Review Deficiency Resolution - Staff are encouraged to resolve deficiencies with the applicant
via email, phone, and meetings during application review because this allows staff an immediate
answer to their question. This method reduces the amount of time staff spend in creating NOD




letters, reduces the amount of time the applicant takes to respond, and alleviates potential
confusion between both parties.

Guidance Documents - Through the continual development of technical guidance that assist with
design and construction of landfills, the applicant will have clear and relevant information to
prepare and submit higher-quality applications. Guidance documents work in concert with
applications to provide examples or scenarios of situations and what direction or methods may be
acceptable to comply with rules, which results in fewer questions from staff during technical
review and thus reducing NOD items.

Consolidation of Application Review Times - The section now performs several steps
concurrently, including administrative and technical review (up to a 54-day reduction) and the
inspection and review of recycling facilities (up to a 30-day reduction). Prior to this consolidation of
administrative and technical reviews, technical review began after completion of the administrative
review, which typically takes 30 days but can take 60 days or more. Now once the application is
declared administratively complete, technical staff can immediately send any technical NOD to the
applicant (per 30 TAC Section 281.19(a), a technical NOD cannot be mailed until the application is
declared administratively complete). Time frames for reviewing recycling operations were reduced
by providing a preliminary type of electronic NOD correspondence for operators and the TCEQ
regional offices. These methods were intended to expedite staff review time frames.

Texas Professional Board of Engineers - A letter dated February 8, 2018 from the Texas PE Board
clarified that administrative changes to permit applications by the TCEQ staff would not fall under
changing, altering or modifying engineering design or specifications. Previously, staff were hesitant
to revise information in the application since the entire application was signed and sealed by a
professional engineer. This clarification enables staff to make minor corrections, which range from
fixing obvious typos to clarifying information in maps, schematics, and drawings, without going
through the NOD process, and reduces the number of deficiencies that staff must write, and the
applicant responds to.
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Acronyms SOAH
NOD - Notice of Deficiency Process?®
NORI - Notice of Receipt of Application and Intent to Obtain a Permit (120+ days)
NAPD — Notice of Application and Preliminary Decision

RTC — Response to Comments
MTO — Motion to Overturn (the Executive Director’'s Decision)

Notes
A: For applications received after 9/1/2015
B: If the Commission grants the hearing request
C: Assumes the permit moves to issuance through these processes
All days are calendar days

Issue Permit




MSW Permit Applications - Steps to Complete Review and Issuance

Application Activity

Activity

Receipt of Application

Admin Review

e 10 days for initial review, NODs may extend timeframe
e Prepare Notice of Receipt of Application and Intent to Obtain Permit
(NORI)

Notice to Region

Informal notification via email to regional office before admin review
(recent practice)

Initial Notice - Notice of
Receipt of Application and
Intent to Obtain a Permit
(NORI)

NORI - Public may comment on the application, request public meeting,
or contested case hearing.

e Mailed by Office of the Chief Clerk (OCC)
e Applicant publishes within 30 days from OCC mailed date
e Applicant is required to return the following to OCC:
> Original newspaper clipping within 10 days from publication date
> Public Notice Verification and Publisher Affidavits within 30 days
from publication date

Who receives notice

Authorities and interested parties listed in 30 TAC §39.413, including
State Senator and Representatives, and adjacent landowners

Comment Period

Starts - Application Receipt Date
Ends - The later of:

e 30 days after Notice of Application and Preliminary Decision (NAPD)
is published

e the close of a public meeting, or,

e alater time established by the ED

Technical NOD
Correspondence

e Technical review - staff have 54 days to conduct review and 27 days
to review NOD responses

e Applicant has at least 30 days to respond to NODs and may request
extensions

Coordination with Agencies
(After first NOD)

Application Summary

e Prepared by PM and sent to specific agencies requesting comments
30 days from mail date
e Region receives a memo and the application summary as well

Public Meeting

Yes - if significant interest/coordinate with Office of Legal Services (OLS)

Notice of Public Meeting

OLS coordinates through OCC and MSW

e Published by Applicant once a week for three weeks
e Mailed by OCC to interested parties - 30 TAC §39.413

Completion of Review

¢ Draft Permit is prepared and submitted to Applicant via email
e Response required within 5 days




Application Activity Activity

Technically Complete Applicant receives from MSW:
e Tech Complete letter
Draft Permit

)

e Technical Summary

e Compliance History

e ED’s Preliminary Decision
Second Notice - Notice of NAPD - Public may request public meeting or public hearing
Application and Preliminary .
Decision (NAPD) * Mailed by OCC

Published by Applicant within 45 days from OCC cover letter date

Applicant is required to return the following to OCC:

> Original newspaper clipping within 10 days from publication date

> Public Notice Verification and Publisher Affidavits within 30 days
from publication date

Response To Comments (RTC) | e OLS files with OCC within 60 days of the end of the comment period
e OCC mails with final decision letter to all persons in the mailing list

Final Action with MTO Filings ¢ Should be filed no later than 23 days from the date of final

(Uncontested Permits) determination letter

e The Commission may extend the time allowed to file an MTO

e If the MTO is not scheduled (is not acted) for Commissions
consideration, the MTO is overruled by operation of law at the end of
45 days

e If General Counsel refers MTO to Commissioners’ Agenda,
Commissioners can overrule the MTO or refer it back to the program

Notice of Contested Case e Mailed by Applicant no more than 45 days and no less than 30 days
Hearing before hearing
e Published by Applicant

Direct Referral e Applicant may request SOAH hearing bypassing Commissioners’
Agenda
e OCC refers the application directly to SOAH for a hearing

Contested Case Hearing If granted by Commissioners’ during Agenda; time frames vary for
further steps

Durations & Limits of If within 2 years the facility is not constructed or has not accepted waste;
Permits/Registrations must provide an annual Notice if intends to operate the facility or must
submit a Voluntary Revocation request.
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