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STATEMENT OF THE NATURE OF THE CASE

This is an appeal from the decision of the Texas Commission on Environmental Quality
(TCEQ) granting an application by Waste Management of Texas, Inc. (WMTX) for a permit to
greatly expand an existing landfill previously known as the Comal County Landfill, located in
Comal County, Texas. The expansion of the existing landfill will be almost entirely located in
Guadalupe County, with the new expanded facility being renamed the Mesquite Creek Landfill
(Landfill). Mesquite Creek flows through the middle of the Landfill separating the existing
landfill units and the proposed new unit, flooding a portion of both the existing and expanded

site.



The application was opposed by nearby landowners, including Plaintiffs TJIFA, L.P.
(TJFA) and Concerned Citizens and Landowners (CCL) for health and safety reasons. Plaintiffs
were found to have standing to participate as parties in the administrative proceedings because of
their justiciable interests that might be affected by the issuance of this requested permit.

The application was filed with the TCEQ on November 21, 2005. SOAH jurisdiction and
named parties to the administrative contested case hearing were established in a preliminary
hearing on April 13, 2007. The named protestant parties in that proceeding included CCL, the
Holtman Family, Sandra Elbel Taylor, Lilian Schriewer Elbel, James F. Langford, Vera B.
Langford, and the Krueger-Westmeyer Families. The hearing on the merits was held October
22-29, 2007, and the Proposal for Decision (PFD) was issued by SOAH Administrative Law
Judge Sarah G. Ramos on March 18, 2008. At its agenda meeting on September 10, 2008, the
TCEQ granted WMTX its permit after having altered the Administrative Law Judge’s Proposal
for Decision, Findings of Fact and Conclusions of Law. The TCEQ’s Order was signed on
October 1, 2008. Plaintiffs timely filed a Motion for Rehearing. The TCEQ failed to rule on the
motion apd it was overruled by operation of law. Plaintiffs seek judicial review and reversal of
the final decision by the TCEQ in this matter pursuant to TEX. GOV’T CODE ANN. § 2001.171
(Vernon 1988) and TEX . HEALTH & SAFETY CODE ANN. § 361.321 (Vernon 1992). This Court
has jurisdiction pursuant to TEX. GOV’T CODE ANN. § 2001.171, et. seq. (Vernon 1988). Venue

is proper in Travis County, Texas pursuant TEX. GOV’T CODE ANN. § 2001.176 (Vernon 1988).



OVERVIEW OF THE CASE

Plaintiffs want to make sure that any landfill built in their backyard is safe. Our state
government has established rules and regulations for the permitting of such facilities in order to
safeguard not only the environment, but the health, safety and welfare of the people and their
property located near such facilities.

Plaintiff landowners are convinced that this permit application failed to meet important
and binding state rules and regulations. Compliance with these rules and regulations is required
to obtain a permit for constructing and operating a safe landfill. This proposed landfill will not
be safe if built as proposed in the permit application. The proposed landfill as presented in the
application and approved by the TCEQ is not protective of the existing surface water and
groundwater, nor the flooding and drainage conditions in the area.

Plaintiffs have brought this action to have this Court review and reverse the TCEQ’s
decision to approve this landfill permit because it is not in accordance with the state rules and
regulations adopted to protect nearby landowners, their property and the environment,
particularly with regard to five issues.

100-year floodplain. First, the TCEQ rules require a permit application to identify if a
landfill site is located within a 100-year floodplain of a creek like Mesquite Creek. The purpose
of this requirement is so that if a landfill site is located within such a flood-prone area of a
nearby creek, certain protective measures must be taken in designing the landfill. Such measures
are necessary to ensure that the landfill will not cause flooding problems for néarby properties,
and will not be subject to problems itself, such as flood waters washing garbage downstream.

In this case, the applicant WMTX stated that its expanded landfill site is not located in a

100-year floodplain, and therefore the protective design measures required for landfills in



floodplains have not been included in this permit application. However, it is not true that this
landfill site is not in the 100-year floodplain of Mesquite Creek. Even the Applicant’s engineer,
as well as the staff at the TCEQ, admits to this. Yet the TCEQ ignored this fact and instead
allowed the Applicant to rely on an inadequate FEMA floodplain map to erroneously determine
that the permit application met this important requirement, even though in reality it did not. This
decision was directly contrary to TCEQ precedent on this issue, and contrary to the evidence
presented at the hearing. As a result, this Landfill does not have any of the required protective
measures included in its design that it should have to protect against being within the Mesquite
Creek floodplain.

Alteration _of natural drainage patterns. Secondly, the TCEQ rules require an

applicant to demonstrate that natural drainage patterns around a landfill will not be significantly
altered as a result of developing the landfill, and to include a discussion and analysis of drainage
issues. This requirement is to ensure that the storm water running off of the landfill during and
after a rainfall event will not cause flooding and drainage problems for nearby properties.

In this case, WMTX has proposed a landfill design that will almost double the amount of
storm water leaving a portion of the Landfill, without having done any analysis or presenting any
discussion to determine how this significant increase will affect flooding and drainage conditions
immediately downstream of the Landfill along nearby properties. This faulty drainage design is
a concern not only of the Plaintiffs, but of the TCEQ staff as well. Yet the TCEQ ignored this
fatal flaw in the application and erroneously determined that the application complied with the
TCEQ rules, thereby not requiring the appropriate mitigation measures for handling such an

increase in runoff volume.




Testing_and characterization of geology. Thirdly, the TCEQ rules require the
horizontal hydraulic conductivity/permeability of any geologic soil layer or stratum that will
form the sidewall of any landfill excavation to be tested. The testing of a stratum’s horizontal
permeability measures the ease with which groundwater and any pollutants that might escape the
excavated portion of the landfill can move horizontally through the soil layer and leave the site.
This information is necessary to evaluate the potential for contaminating the area’s surface water
and/or groundwater, including nearby residents’ drinking water. This testing requirement is
important in designing a landfill, especially for establishing an adequate groundwater monitoring
system around the perimeter of the landfill site that is a required component of every landfill
design in Texas so as to be able to detect any release of contaminants from the landfill into the
groundwater leaving the site.

In this case, the TCEQ knows that excavations will extend into a particular geologic soil
layer (Stratum IV) at this proposed landfill site. The TCEQ also knows that no reliable testing of
the horizontal permeability of this stratum under the proposed expansion area was conducted or
provided by WMTX. Yet again the TCEQ erroneously found that the permit application
complied with this rule. This is totally contrary to the evidence presented at the contested case
hearing.

Operating_hours. Furthermore, WMTX induced Guadalupe County to drop its
opposition to the permit amendment by entering into a settlement agreement, with a key
provision being a limitation on the hours of “Landfill operations.” However, the TCEQ departed
from the terms of that agreement — contrary to the ALJ’s recommendation — and applied the
 settlement agreement’s hours only to “waste acceptance,” specifically allowing all other Landfill

operations during times that the settlement agreement would prohibit. An agency should not be



allowed to disregard a settlement agreement’s key terms under these circumstances.

Mischaracterization as a Lateral Expansion. Finally, WMTX mischaracterized its

permit amendment application as a “lateral expansion” of its existing Comal County Landfill.
According to the TCEQ rules, a “lateral expansion” is an expansion of an existing landfill unit.
In this case, WMTX is in reality proposing to construct a totally new landfill disposal unit
referred to as Unit 2. Such mischaracterizations can affect the applicability of other federal
and/or state laws.

Failure to follow the Rules. These are just a few of the more significant examples of

WMTX’s failure to follow or comply with the TCEQ rules and regulations. The TCEQ should
never have granted this permit since the application failed to comply with several important rules
and regulations. TCEQ failed to explain why this permit was granted in light of WMTX’s
widespread noncompliance with the rules. Agencies like the TCEQ must follow their own rules
in deciding whether to issue such permits unless they give a reasonable explanation as to why
they made an exception or granted a variance in a particular case. No exception or variance
exists in this case, nor was one identified or discussed by the TCEQ.

Landowners like the Plaintiffs are entitled to participate in landfill permit amendment
proceedings to see that permit applicants follow the TCEQ’s rules and regulations, which were
adopted to ensure that this type of potentially dangerous facility be constructed and operated in a
safe manner. The TCEQ failed to follow its very own rules and regulations in deciding to issue
this permit to allow for the expansion of the Mesquite Creek Landfill. Therefore, Plaintiffs are
asking this Court to reverse the TCEQ decision to grant this permit, because the application did

not comply with the rules and regulations adopted by the TCEQ to protect them and their

property.



STATEMENT OF FACTS
1. The Proposed Layout of the Expanded Mesquite Creek Landfill.

WMTX seeks a permit to enlarge what was previously known as the Comal County
Landfill from approximately 96 acres to approximately 244 acres by adding a new landfill unit.!
This would allow landfilling activities to expand eastward from the current site, across Mesquite
Creek and into Guadalupe County. For the Court’s convenience, a map of the proposed site is

attached as Appendix C, and a reduced portion is reproduced below.?
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The Landfill is northeast of New Braunfels, less than two miles east of Interstate 35, and
is bordered by Kohlenberg Road on the upper portion of the map (what appears on the map as
the north border but is actually the northeast border).> On this map, the large, oval-shaped area
to the left (roughly, the west) is Unit 1, the currently permitted portion of the Landfill.* The

Landfill map also includes a Unit 3, another currently permitted portion of the Landfill being the

'AR. 1, Vol 1, p. 00136. References to the Administrative Record are denoted as “A.R.”

2 This map is an excerpt from WMTX’s Surface Water Management Plan, Drawing No. 6-1 ; AR. Vol. 5, p. 01832.
* AR. Vol. 1, p. 00134.

* AR. Vol. 10, T-3, p. 1923.



small triangular unit at the bottom left. > That area is separate from Unit 1 because a tributary of
Mesquite Creek runs between Units 1 and 3.

By the permit amendment application here at issue, WMTX seeks to expand the Landfill
to the right (east), creating the new Unit 2 on the above map.6 Mesquite Creek runs between
Units 1 and 2, from the map’s bottom toward the top, and leaves the property towards the north
as it runs under Kohlenberg Road, and then into Freedom Lake, a flood-control feature
(sometimes called Mesquite Pond) about a half-mile downstream from the Landfill (see
Appendix D for a map of Mesquite Creek and Freedom Lake).” Landfilling activities cannot
take place in a creek or other waterway, nor in a floodplain, unless certain measures are taken to
protect the landfill and its waste, as well as nearby properties, from flood waters.®

2. A Party Seeking to Amend a Landfill Permit Must Show, Under the TCEQ’s Rules,
that the Landfill Will Be Protective of the Environment, the Public and their

Property.

Texas has a stated policy of regulating municipal solid waste landfills “to safeguard the
health, welfare, and physical property of the people and to protect the environment.” ? A landfill
permit holder who seeks an amendment of its permit must present, in its permit amendment
application, “data of sufficient completeness, accuracy, and clarity to provide assurance that
operation of the site will pose no reasonable probability of adverse effects on the health, welfare,
environment, or physical property of nearby residents or property owners.” 10

When a permit amendment application is contested, the application is subject to an

evidentiary contested case hearing. The purpose of the hearing is “to determine whether the

°Id.

S1d.

"AR. Vol. 1, p. 171. (Fig. 2 Parts /Il Gen. Topo Map).

830 TEX. ADMIN. CODE § 330.56(f)(4)(B) All references to the Texas Administrative Code will be to the version in
effect at the time WMTX’s application was filed, unless otherwise specified.

® TEX. HEALTH & SAFETY CODE § 361.002(a).

1930 TEX. ADMIN. CODE § 330.51(b)(2).




substance of the information provided in the application can fulfill the statutory purpose of
safeguarding the health, welfare, and physical property of the people and protecting the
environment.” !

To ensure fulfillment of the statutory purpose — protection of the environment, public
health and welfare, and property — a landfill permit amendment applicant must follow specific
rules and include data in the application addressing topics such as:

e ensuring that landfills are protected when in a floodplain;

e ensuring that drainage patterns are not significantly altered;'® and

e ensuring that local water resources are protected from contamination through active and
appropriate groundwater monitoring. 14

3. WMTX Claimed in its Application that the Landfill was not in a Floodplain, but
Admitted at the Hearing that there is, in fact, a Floodplain on the Landfill.

. WMTX’s permit amendment application represented that there was no floodplain
on the Landfill site, and thus was not required to take the measures to ensure safety required
when a landfill contains a floodplain."’

. WMTX relied solely on the FEMA floodplain map for ensuring compliance with
the rules, and according to FEMA there is no floodplain on Mesquite Creek, even though its lead
engineer admitted he does not know if FEMA ever made an actual floodplain determination for

Mesquite Creek, which runs through the middle of the Landfill site.'®

" Citizens Against Landfill Location v. Texas Comm 'n on Environmental Quality, 169 S.W.3d 258, 272 (Tex. App.
— Austin 2005, pet. denied).

2 30 TEX. ADMIN. CODE § 330.301.

1 30 TEX. ADMIN. CODE §.330.56(£)(4)(A)(iv).

' 30 TEX. ADMIN. CODE § 330.231.

5 AR. Vol. 1 p. 159 and 182 (Fix. 13 Part 1/11) (Floodplain Map); A.R. 62 Vol. 9 p. 19 (FoF #79¢).

 Id; AR. Vol. 12, T-7 p. 995-996; A.R. Vol. 10, T-3 p. 151-152.




. WMTX’s lead engineer and a TCEQ representative admitted at the hearing that
Mesquite Creek does, in fact, have a floodplain where it runs through the Landfill."”

e The central portion of the Landfill site, where Mesquite Creek flows, is also
within the flood pool of the downstream Freedom Lake, with the flood pool elevation at the
landfill facility of 605.1 ft. MSL.'®

. TCEQ accepted WMTX’s sole use of the FEMA map for making the requisite
floodplain determination, and found that the application complied with rules regarding
floodplains."

4. WMTX Claimed in its Application that Drainage Patterns Would Not Be

Significantly Altered, Even Though Runoff Will Almost Double at One Point, and

Even Though WMTX did not Consider Downstream Effects of this Increased

Runoff.

. WMTX’s landfill design would result in the volume of storm water runoff almost
doubling at the discharge point near the northeast corner of the Landfill property.zo Even so,
WMTXs application represents that pre-development drainage patters would not be significantly
altered by the landfill development.?!

o WMTX’s lead engineer admitted that no study was done to gauge the impact of
the increased runoff on downstream properties, even though the TCEQ staff witness expressed

some concern about the runoff increase.”

7 AR. Vol. 12, T-7 p. 999.

18 AR.Vol. 1p. 159, AR. Vol. 13, App. 213.

19 AR. Vol. 9, 62 p. 19 (FoF #79).

2 AR. Vol. 4 p. 1820; AR. Vol. 10. T-4 p. 347-348.

2L AR.Vol. 4 p. 1821.

22 AR. Vol. 10 T-4 p. 353-6; A.R. Vol. 12, T-7 p. 980-1.
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s. WMTX Did Not Test an Important Geologic Soil Layer for its Ability to Transmit
Water, and Does Not Propose to Monitor that Untested Layer for Potential
Migration of Contamination.

. WMTX proposes to excavate into four layers, or strata, of soil at the new unit for
waste disposal; these are known as Stratum I through Stratum A&

. WMTX did not conduct horizontal hydraulic conductivity testing of Stratum IV at
the new unit for its potential ability to transmit groundwater or pollutants.”* Instead, WMTX
relied on old tests done on the existing portion of the Landfill, even though its own geologist
expressed doubt about the reliability of the Stratum IV data from those old tests. >’

. Based on these old tests of Stratum IV under Unit 1, WMTX concluded that
Stratum IV under the new Unit 2 is not likely to transmit groundwater or pollutants, despite
evidence of potential water-transmitting cracks or fractures in the borings of Stratum IV under
Unit 2.2

. Also based on these old tests, WMTX proposes not to monitor for potential
migration of pollution anywhere in Stratum IV, even though it proposes to dispose of waste at
the expansion site into Stratum V.27 All the proposed groundwater monitoring wells are higher
8

than the lowest planned excavation at the expansion.?

6. The TCEQ Allowed Landfill Operations to Occur at Hours During Which They
Would Be Prohibited under the Settlement Agreement with Guadalupe County.

. Guadalupe County dropped its opposition to the Landfill expansion in exchange

for an agreement that the “operating hours” would be limited. 2

2 AR. Vol. 2 p. 1032.

2 AR. Vol. 12, T-8, p. 1093-1095.

2 AR. Vol. 11, T-5, p. 510-11.

2 AR. Vol. 11, T-5, p. 473-4.

2T AR. Vol. 11, T-5, p. 566

21d.

2 AR. Vol. 9, 62, p. 22 (F/F95); A.R. Vol. 15, CCL-5.
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o Despite the ALJ’s recommendation that the settlement agreement’s limitation on
“operating hours” for all Landfill operations should be incorporated into the permit, the TCEQ
departed from the agreement, applying its limitations only to “waste acceptance hours.”®® This
allows all other landfill operations, such as construction activities using heavy equipment, to
occur at times outside those specified in the agreement.

7. WMTX Incorrectly Characterized Its Permit Application as Seeking a “Lateral
Expansion”

. WMTX characterizes its permit amendment request as seeking a “lateral
expansion” even though it is seeking to construct an entirely new Unit 2.3
. WMTX’s engineer stated that under TCEQ rules a “lateral expansion” is the

horizontal expansion of an existing landfill unit. >

STANDARD OF REVIEW

Plaintiffs seek judicial review and reversal of the final decision by the TCEQ in this
matter pursuant to TEX. GOV’T CODE ANN. § 2001.171 (Vernon 1988) and TEX. HEALTH &
SAFETY CODE ANN. § 361.321 (Vernon 1992). The TCEQ decision is contrary to its rules in
violation of statutory provisions, is in excess of the TCEQ’s statutory authority, is not reasonably
supported by substantial evidence, and/or is arbitrary and capricious.3 3

An agency violates due process, and acts arbitrarily and capriciously, when it changes its
policy without giving the affected party notice of its intent to adopt a new policy.3 * “An agency

935

is bound to follow its own rules and procedures. “Agencies are under an obligation to follow

3 AR. Vol. 9, 62, p. 22(F/F99).

31 AR. Vol. 1 p. 00136.

2 AR. Vol. 10 T-4, p. 344.

33 TEX. GOV’T. CODE ANN. § 2001.174 (Vernon 1988).

z: Flores v. Employees Retirement System, 74 S.W.3d 532, 545 (Tex. App. — Austin 2003, pet. denied).
Id. p. 542.
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their own regulations, procedures, and precedents, or provide a rational explanation for their
departures.”3 6

This Court must reverse the TCEQ’s decision, or remand for further proceedings, if the
rights of Plaintiffs “have been prejudiced because the administrative findings, inferences,

conclusions, or decisions are™:

e “not reasonably supported by substantial evidence considering the reliable and probative
evidence in the record as a whole”; or

e “arbitrary or capricious or characterized by abuse of discretion or clearly unwarranted
exercise of discretion.”’

“In determining whether an agency has acted arbitrarily or capriciously the reviewing court must
decide whether the agency’s order was based on a consideration of all relevant factors.”3 8
(emphasis added). Even if an agency’s decision is supported by substantial evidence, an agency
action may be arbitrary and capricious when the agency failed to consider legally relevant factors
or reached an unreasonable result.*

In this case, the Court must determine, based upon the whole record, whether the TCEQ’s
granting of the permit in question was not supported by substantial evidence, or whether the
TCEQ acted arbitrarily and capriciously when it decided to issue the permit in question, without

regard to pertinent and relevant evidence in the administrative record, or in violation of Texas

law.

38 Id. p. 545 (quoting National Conservative Political Action Comm. v. Federal Election Comm’n, 626 F.2d 953, 959
(D.C. Cir. 1980)).

7 TEX. GOV’T CODE § 2001.174(2)(E)-(F).

38 Starr County v. Starr Indus. Services, Inc., 584 S.W.2d 352, 355-56 (Tex. App. — Austin 1979, writ ref’d n.r.e.).

%9 See Texas Water Comm'n v. Boyt Realty Co., 10 S.W.3d 334, 340-41 (Tex. App. — Austin 1993, no pet.); Starr
County, 584 S.W.2d p. 356.
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POINTS OF ERROR AND ARGUMENT

1. The TCEQ Committed Reversible Error by Granting the Application WlthOllt
Requiring WMTX to Comply with Rules and Precedent Regarding Floodplams

A. TCEQ’s own rules require identification of 100-year floodplains but WMTX
claimed none existed on the site, contrary to the evidence.

TCEQ rules mandate that an application for a permit amendment show the 100-year
floodplain, identify whether the landfill will be located within that floodplain, and if so, take
appropriate measures to protect the public, their property and the environment :

. An applicant is required to identify whether the landfill site is in the 100-year
floodplain, including the source of all data.!

. If the landfill site is in the 100-year floodplain, information must be provided
“detailing the specific flooding levels and other events ... that impact the flood protection of the
facility”* and documenting that “the site shall be protected from flooding by suitable levees
constructed to provide protection from a 100-year frequency flood.”™®

WMTX, in its application, claimed that none of the Landfill is in any 100-year
ﬂoodplain.44 Both the TCEQ’s staff witness and WMTX’s engineer admitted during the hearing
that this is not accurate.” Surprisingly, the WMTX’s engineer even contended that this
inaccuracy actually complies with the TCEQ rules.”® In spite of these facts and contrary to this

evidence, the TCEQ approved the application.

0 Statement Pursuant to Local Rule 10.5.1(d): This Point of Error pertains to the portion of Plaintiffs’ Motion for
Rehearing before the TCEQ titled “Applicant Used Unreliable FEMA Floodplain Map,” pages 23-28.

41 30 TEX. ADMIN. CODE § 330.56(f)(4)(B)(i).

# 30 TEX. ADMIN. CODE § 330.56(£)(4)(B)(ii).

30 TEX. ADMIN. CODE § 330.55(b)(7).

*“ AR. Vol. 1, p. 159.

* AR. Vol. 12, T-7, p. 999.

“ AR. Vol. 10, T-3, p. 151,162.
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Uncontradicted testimony established that Mesquite Creek — which flows
directly through the Landfill — has a 100-year floodplain, but that WMTX
did nothing to determine the floodplain’s location and failed to show it in the
application.

The testimony could not have been more clear: Mesquite Creek has a 100-year

floodplain. The TCEQ’s engineer, Pladej Hunt Prompuntagorn, confirmed this:

Q.
A.

Q.
A.

Is there a floodplain associated with Mesquite Creek?
Yes.

Okay. Are there areas along Mesquite Creek that would be inundated by a 100-
year flood?

Yes.
And are those areas shown in Attachment 3 or Attachment 7 of the application?

No.

Scott Graves, the lead engineer for WMTX’s application, agreed that Mesquite Creek has a

floodplain at the Landfill site:

Q.

A.

Okay. Would you agree with me then that Mesquite Creek, as it passes through
the landfill facility, does have a floodplain associated with the hundred-year
flood?

Yes, 1 do.®

Thus, it is established through WMTX’s own witness that a portion of the Landfill is in a

floodplain. But Mr. Graves remarkably took the position that reality simply does not matter,

because he relied on the floodplain map from the Federal Emergency Management Agency

(FEMA), which does not show a floodplain for Mesquite Creek.* But Mr. Graves candidly

admitted that he has absolutely no idea if the FEMA map is adequate to use for determining if

*7 AR. Vol. 12, T-7 p. 993.
“# ARR. Vol. 10, T-4 p. 381-82.
* AR. Vol. 10, T-3 p. 150.
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Mesquite Creek has a floodplain — or even if FEMA has ever attempted to determine if Mesquite

Creek has a floodplain.

Q.

A.

Lo > o P

Okay. So your understanding is that because FEMA does not show a 100-year
floodplain for Mesquite Creek, that, therefore, a 100-year floodplain doesn’t exist
for Mesquite Creek. Is that what you’re telling us?

Well, I don’t know if that’s the case. ...

Okay. Did FEMA study Mesquite Creek to determine that it has no floodplain?
I’m not certain ....

Is it possible that FEMA never studied Mesquite Creek to determine a floodplain?
I’m not sure.

Okay. Does FEMA study every stream and creek in the country when it prepares
those floodplain maps?

I reag)y just don’t know exactly the process that FEMA follows, so I can’t answer
that.

Even though Mr. Graves admitted that Mesquite Creek has a floodplain as it passes through the

Landfill, he never tried to determine how far the actual 100-year floodplain for Mesquite Creek

extended into the site:

Q.

A.

Okay. Did you calculate a 100-year floodplain for Mesquite Creek in this
application?

No, I did not.”!

Mr. Prompuntagorn had no more knowledge than Mr. Graves:

Q.

A.

Do you know if FEMA looked at and determined whether or not Mesquite Creek
does have a floodplain or not?

I cannot answer that.

0 AR. Vol. 10, T-3 p. 151-52.
L AR. Vol. 10, T-3 p. 158.
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Q. But you and Mr. Graves have both testified that in fact there is a floodplain
associated with Mesquite Creek. Correct?

A. That’s correct.>
There can be no doubt: WMTX’s application stating the Landfill site is not in a 100-year
floodplain bears no resemblance to the real conditions at the Landfill site with regard to this
floodplain issue.

In addition, WMTX admitted that the central portion of the Landfill site where Mesquite
Creek flows is also within the flood pool of Freedom Lake.” With a flood pool at 605.1 ft,
MSL, these flood waters extend significantly into and through the Landfill site, and at least 3 feet
above the existing landfill waste disposal limits at Unit 1.>* Yet, WMTX stated in its application
that «...the existing landfill waste disposal limits do not extend into this flood pool.”> Again,
WMTX’s statements in its application are contrary to reality and the evidence in the record.

C. WMTX and the TCEQ cannot properly rely on the FEMA floodplain map

when there is no evidence of its adequacy, and uncontested evidence of its
inadequacy, for use in making the requisite floodplain determinations.

WMTX’s inadequate representations in its permit amendment application that the
Landfill site contains no 100-year floodplain are based on the assertion that the FEMA floodplain
map for this general area does not show this site to be located within a floodplain associated with
Mesquite Creek.”® Mr. Graves testified that since the TCEQ “typically” accepts this FEMA map
as a reliable source of information, he used this map exclusively to conclude that this landfill site

is not within a 100-year floodplain of any stream or creek, including Mesquite Creek.’’

52 AR. Vol. 12, T-7 p. 996, 999.

3 AR. 1 Vol. 1p.159.

 AR. Vol. 13 APP-213.

> AR. 1 Vol. 1p. 159.

56 (see APP-211 for a copy of the FEMA map).
7 AR. Vol. 10, T-3 p. 150-51.
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But this FEMA map cannot be used to determine whether the site is in the 100-year
floodplain of Mesquite Creek, since the FEMA map does not identify any 100-year floodplain
associated with Mesquite Creek, even though such a floodplain does in fact exist. There is no
statute or ruleAproviding that the FEMA map is conclusive evidence of the existence (or non-
existence) of floodplains. Indeed, there is no statute or rule allowing an applicant to rely on a
FEMA map with no other investigation, particularly when the FEMA map shows no floodplain
associated with a body of water that all witnesses who addressed the issue admitted that the body
of water does, in fact, have an associated floodplain. Mr. Prompuntagorn agreed that the TCEQ
rules do not indicate that the “floodplain” referenced in the rules is limited only what may or
may not be shown on a FEMA map.>®

Based on the above testimony from Mr. Graves and Mr. Prompuntagorn, it is clear that
the FEMA floodplain map available for this area cannot be used or relied upon to make the
requisite determination as to whether this landfill site is within the 100-year floodplain of
Mesquite Creek. In addition to not showing a floodplain for any portion of Mesquite Creek, the
FEMA map also doesn’t show the flood pool that inundates portions of the landfill site that is
created by a flood control structure that impounds Freedom Lake located just downstream of the
landfill site. Conveniently ignored by WMTX, but brought out at the contested case hearing, the
flood pool at Freedom Lake is approximately three feet higher than the elevation of an on-site
pond.” Under such conditions, WMTX was required to conduct its own floodplain analysis in
order to comply with the requirements of the TCEQ rules regarding locating a landfill in a

floodplain.

8 AR. Vol. 12, T-7 p. 996-99.
* AR. Vol. 13, App-213; A.R. Vol. 10, T-4, p. 326-8.
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In this case, the application does not include any floodplain analysis, as testified to
WMTX’s own permit engineer, Mr. Graves. As a consequence, the application cannot and in fact
does not comply with the applicable TCEQ rules regarding locating a landfill in a floodplain.

WMTX has failed to demonstrate that this site is not in the 100-year floodplain of
Mesquite Creek, or its tributary. The FEMA map is clearly unreliable with respect to identifying
the floodplain for Mesquite Creek, and WMTXs reliance on it is contrary to the evidence in the
application and presented at the hearing. Because Mesquite Creek runs through the middle of the
Landfill site, there thus is a floodplain in the middle of the Landfill. The TCEQ erred in finding
that the site is not located within a 100-year floodplain.

Without a doubt, in appropriate circumstances the FEMA map can be persuasive
evidence regarding the location of floodplains. But the map is useful only when FEMA has
actually studied and determined the floodplain of the creek of interest. If FEMA never studied or
analyzed the floodplain of a particular stream or creek, FEMA will not show an indication of a
100-year floodplain along such a creek on its floodplain map. Reliance on such a FEMA map to
conclude that this creek does not have a floodplain would be arbitrary and capricious, especially
when it is known that this creek does in fact have a floodplain. The TCEQ rules provide for
means by which to determine if a site is in the 100-year floodplain other than the FEMA map if
the map is not usable.®* Use of such a FEMA map has previously been found to be inadequate
and unreliable by the TCEQ for making the requisite determination regarding floodplains. Yet
the ALJ recommended that the TCEQ allow WMTX to rely solely on a FEMA map that the
evidence conclusively proved was inadequate for the present purposes. The TCEQ agreed with
the ALJ, contrary to TCEQ precedent and common sense. The TCEQ offered no discussion of

its rationale to change its position on this issue, even though it is contrary to its own rules.

%030 TEX. ADMIN. CODE § 330.56(£)(4)(B)(i).
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81 An agency’s failure to

The TCEQ is required to follow its own rules and procedures.
follow the clear and unambiguous language of its own rules is arbitrary and capricious.® The
TCEQ’s finding that WMTX complied with the regulatory requirements regarding floodplains is

not supported by substantial evidence.

D. The TCEQ failed to follow its own precedent regarding the use of inadequate
FEMA floodplain information.

TCEQ precedent on the use of the FEMA floodplain map for making the requisite
determination of whether a site is located in a 100-year floodplain has been consistent over the
years, until now. Previously, the TCEQ has not allowed an applicant to use a FEMA floodplain
map to make this determination when the map was not usable for such purpose.

For example, in 2004, the TCEQ considered a landfill application by Juliff Gardens,
L.L.C. (“Juliff Gardens”) in which the applicant indicated that the proposed landfill site was not
within a 100-year floodplain, relying on the FEMA floodplain map to reach its conclusion.®®
The TCEQ found that FEMA had not studied that portion of the creek where the landfill was to
be located and that the applicant had failed to determine the extent of the floodplain at the
proposed landfill site.** Thus, in that case, the TCEQ concluded that the applicant “... had not
shown that it adequately identified whether the Site is located within a 100-year floodplain, as
required by 30 TEX. ADMIN. CODE § 330.56(H)(4)(B)(1).”*® The TCEQ properly denied that
application.

More recently, in 2006, the TCEQ considered a landfill application by Tan Terra

Environmental Services, Inc., in which the applicant again indicated the proposed landfill site

8! TEX. WATER CODE § 5.103(c); accord City of Waco v. Texas Natural Res. Conservation Comm'n, 83 S.W.3d 169,
179 (Tex. App. — Austin 2002, pet. denied) (“The TCEQ shall follow its rules as adopted until it changes them in
accordance with the Act.”).

82 Rodriguez v. Service Lloyds Ins. Co., 997 S.W.2d 248, 254-55 (Tex. 1999).

8 FoF # 47 in TCEQ Order for Juliff Gardens, attached hereto as Appendix K.

8 FoF # 56 in TCEQ Order for Juliff Gardens.

% CoL # 6 in TCEQ Order for Juliff Gardens.
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was not in the 100-year floodplain by relying solely on FEMA floodplain information which was
not usable to make the requisite determination of whether the site was in a 100-year ﬂoodplain.66
The TCEQ in that case again found that “the Applicant failed to meet its burden of proof on the
delineation of the floodplain,” based in part on the Commission’s previous decision in the Juliff
Gardens matter.®” Again, the TCEQ concluded that the applicant failed to determine if the
landfill site was located within a floodplain, as required by 30 TEX. ADMIN. CODE § 330.301.
The TCEQ denied that application as well.

This case presents the exact same situation. The applicant, WMTX, concluded that its
proposed landfill site was not within the 100-year floodplain of Mesquite Creek, relying solely
on FEMA floodplain information that neither the applicant’s engineer nor the TCEQ staff
witness could confirm was usable to make such a determination. Neither one of these witnesses
knew if FEMA had ever studied this creek or its floodplain. However, both of these witnesses
testified that the creek did in fact have a floodplain and they did not know the extent of the
floodplain within the landfill site. The applicant has the burden of proof to make a floodplain
determination in accordance with TCEQ rules, but WMTX did not make such a determination.
The TCEQ was required to follow its own precedent, but did not. The TCEQ should have found
that WMTX failed to make the necessary determination as required by the TCEQ rules, but it did
not. The TCEQ’s decision to accept WMTX’s use of this unusable FEMA floodplain map
should be reversed as contrary to the evidence in the record, contrary to TCEQ precedent without

justification, and contrary to TCEQ rules. The decision was arbitrary and capricious.

:: See Explanation of Changes # 2 in TCEQ Order for Tan Terrra, attached hereto as Appendix L.
Id
% CoL # 5 in TCEQ Order for Tan Terra.
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E. WMTX conceded that the flood calculations it conducted were not floodplain
analyses; thus, those calculations do not satisfy the rules’ requirements
regarding floodplains.

WMTX lead engineer Scott Graves performed some calculations to determine some 100-
year flood levels under certain conditions, as shown in Section 6H of Attachment 6 of the
Application.69 But Mr. Graves testified that this analysis was not a determination of the 100-year
floodplain for Mesquite Creek, since he did not take into consideration downstream features,

0 He made it clear that it was not his intent to

such as Kohlenberg Lane and Freedom Lake.
delineate the 100-year floodplain for Mesquite Creek when he was conducting this limited
analysis.71 He even discussed how he would go about making an analysis of the floodplain for
Mesquite Creek, which would include taking into account downstream obstructions.”

Mr. Prompuntagorn, the TCEQ engineer, agreed that an analysis for determining the
floodplain along Mesquite Creek should consider all features that would affect the 100-year
water level, including downstream obstructions.”

There simply is no provision allowing for a limited non-floodplain analysis such as that
conducted by Mr. Graves to substitute for the floodplain analysis needed to make the requisite
determination in the applicable rules. Neither WMTX nor the TCEQ can rely on the limited

non-floodplain analysis to satisfy the floodplain requirements discussed above.

F. The TCEQ erred in its findings of fact and conclusions of law regarding
floodplain issues.

Adequate characterization of floodplains, and informed planning for flood events, is
essential to ensure that flooding does not cause release of waste or waste-related pollutants into

surface water or groundwater, and to ensure that landfill construction will not worsen flood

% AR. Vol. 5, p. 02107.

 AR. Vol. 10, T-3 p. 158-63, 172-73.
™ AR. Vol. 10, T-3 p. 177.

2 AR. Vol. 10, T-3 p. 179-80.

AR Vol. 12, T-7 p. 995.
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conditions. This is a real concern. Evidence at the hearing indicated that Mesquite Creek does
indeed flood, and has recently flooded to the extent that flood waters ran over the road bordering
the Landfill.”* The TCEQ has failed to require WMTX to adequately characterize the Landfill
with regard to floodplain issues and require the necessary protective measures when a landfill
site is in the floodplain.

Based on the foregoing, the following findings of fact (“FoF”) and conclusions of law

(“CoL”) by the TCEQ are mot supported by substantial evidence, and are arbitrary and

capricious:

. FoF # 26.c. — This finding is inconsistent with the information provided in the
application and at the hearing in that there are topographic features such as a
floodplain that would limit the development of the site as a MSW landfill.

. FoF # 33.b. — This ﬁnding is inconsistent with the information provided in the
application and at the hearing in that the location of the 100-year floodplain of
Mesquite Creek has not been identified by WMTX in this case as discussed
above, therefore this statement cannot be made.

o FoF # 74 — This finding is inconsistent with the information provided in the
application and at the hearing regarding the ability of the facility to do so given
the uncertainty in the location of the 100-year floodplain.

o FoF # 79 — This finding is inconsistent with the information provided in the

application and at the hearing regarding the inability to identify if the site is

located in the 100-year floodplain.

™ AR. Vol. 10, T-3 p. 40-41.
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. CoL # 4 — This conclusion is inconsistent with the information provided in the
application and at the hearing, such as the lack of information regarding the
identification of the 100-year floodplain at the site.

o CoL # 6 & 7 — These conclusions regarding the application’s alleged compliance
with requirements of applicable law are inconsistent with the information
provided in the application and at the hearing.

. CoL # 15 - This conclusion that the permit amendment should be granted as in
accordance with applicable laws and regulations is inconsistent with the
information provided in the application and at the hearing. The requested permit
should be denied as not being in compliance with TCEQ rules and regulations and
state law.

2. The TCEQ Committed Reversible Error by Granting the Application Without

Requiring WMTX to Adequately Demonstrate that Increased Runoff Volume from

the Landfil Would Not Si%nificantly Alter Natural Drainage Patterns or

Significantly Increase Flooding. >

A. TCEQ rules require an applicant to demonstrate that changes in drainage
due to landfill construction will not have significant adverse effects.

Consistent with the State’s objective that municipal solid waste landfills be constructed
and operated in a manner that safeguards the environment as well as public health and safety, the
TCEQ has adopted rules that require a landfill permit amendment applicant to show that the
design of the proposed landfill expansion will not cause problems due to altered and/or increased
water runoff. The rules include the following provisions:

o An application must include sample calculations “to verify that natural drainage

75 Statement Pursuant to Local Rule 10.5.1(d): This Point of Error pertains to the portion of Plaintiffs* Motion for
Rehearing before the TCEQ titled “Doubling in Runoff Volume Due to Diverted Drainage Area Violates TCEQ
Rules and State Law,” pages 14-23.
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patterns will not be significantly altered.”’

. An application must include “discussion and analyses to demonstrate that natural
drainage patterns will not be significantly altered as a result of the proposed landfill
development.””’

TCEQ rules regarding the construction of levies and other similar improvements, while
perhaps not directly controlling for municipal solid waste landfills, are referenced in the specific
landfill rules.”® One of these rules, regarding criteria for approval of preliminary plans for
drainage improvements by the TCEQ, includes the requirement that the design “will not increase
flooding or divert waters in such a way that any person’s life or property will be endangered or
subjected to significantly increased flooding. The TCEQ shall not approve plans for levees or
other improvements which will significantly increase flood rises on any person’s land WP
This rule is relevant in that it supports the requirement that a landfill applicant must consider the
effects of landfilling activities on adjoining land. Such consideration is, of course, consistent
with the State’s policy of protecting the environment and public health and safety.

These rules are also consistent with Texas drainage law, such as is found in Section
11.086 of the Texas Water Code, which states that “... no person may divert or impound the
natural flow of surface waters in this state... in a manner that damages the property of another by

the overflow of the water diverted....” %

76 30 TEX. ADMIN. CODE § 330.55(b)(5)(D).

7730 TEX. ADMIN. CODE § 330.56(£)(4)(A)(iv).

"8 30 TEX. ADMIN. CODE § 330.53(b)(12)(A) and 30 TEX. ADMIN. CODE § 330.55(b)(7).
7 30 TEX. ADMIN. CODE § 301.34(3).

%0 TEX. WATER CODE ANN. § 11.086 (Vernon Supp. 1997).
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B. An important TCEQ document provides an applicant with guidance as how
to provide the requisite demonstration of no significant adverse effects,
including no significant increase in runoff volume.

To assist applicants in meeting the requisite demonstration that the proposed landfill will
not cause any significant alteration of natural drainage patterns, the TCEQ issued a regulatory
guidance document RG-417 in June 2004.3! This guidance document states as follows:

e an applicant should consider alterations to drainage patterns caused by increased volumes

of water discharged at various points resulting from the design storm — the 25- year 24-

hour storm event — along with the potential impacts resulting from such changes;

e an apphcant has the responsibility to demonstrate that any volume increase is not
s1gmﬁcant

Thus, the TCEQ requires that an applicant demonstrate that the runoff volume leaving a
landfill site not be significantly altered in order to comply with its rules.

C. WMTX’s landfill plan would significantly increase the volume of runoff at
the northeastern edge of the property.

As part of its application, WMTX was required to show the volume of runoff (the amount
of storm water running off the site) at “discharge points” — the locations were stormwater will
leave the Landfill site — during a 24-hour, 25-year storm event.® The application must show the
runoff, including the volume and the peak rate, at each discharge point under pre-
landfill/development conditions, and compare that runoff with post-landfill/development
conditions.®®

One of the identified discharge points is called Discharge Point E, which is roughly at the
northeast corner of the proposed expansion site.*® Although the rules provide that a proposed

landfill design should not result in significant alteration of natural drainage patterns, WMTX lead

81 AR. Vol. 13, APP-209.

8 1d.p.3.

8 1d.p.4,13.

¥ A.R. Vol. 10, T-34, p. 345-46.

8 Id. p. 346.

8 AR. Vol. 4, p. 01833, attached hereto as Appendix G.
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engineer Scott Graves acknowledged that his design will substantially increase the volume of

runoff at Discharge Point E over natural conditions:

Q. Okay. So you’ve increased the volume leaving the site, which essentially is the
amount of water leaving the site, for example, at Discharge Point E. Correct?

A. Yes.
Okay. And you've increased it by almost doubling. Correct? Have I
remembered it correctly?

A. I can’t remember if it was almost double. ...

[testimony omitted while Mr. Graves checked application to determine amount of

increase]

A. And I see that the volume goes from 6.9 acre-feet under natural conditions to 12.1
acre-feet. So it’s less than doubling, but it’s approaching doubling.

Q. Okay.

A. Okay.

Q. Close to doubling, fair to say?

A. Sure.’’

The TCEQ’s engineer, Mr. Prompuntagorm, admitted that he was concerned about the almost

doubling of the runoff volume leaving the landfill site at Discharge Point E and the potential for

impacting the properties downstream along the natural watercourse:

Q.

A.

Okay. And did that concern you that the volume of runoff that was going to be
sent to those discharge points was more than pre-development conditions?

Some concern.

Do people own property downstream of Discharge Point E besides the applicant
[WMTX]?

Yes, sir.

8 AR. Vol. 10, T-4 p. 347-48.
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Q. Okay. And do those people downstream who own that property, do you think
they’d be concerned about flooding on their property?

A. They should be.
Q. Okay. Would you if you owned that property?
A. Of course.®®

This doubling of the runoff volume is a direct result of the design of the Landfill’s
drainage plan, in which certain drainage areas are to be diverted away from their natural
pathways and redirected towards other areas, such as Discharge Point E.% This is not something
that had to be done; Mr. Graves acknowledged that he easily could have designed the Landfill
expansion so as not to cause this diversion of storm water away from its natural pathway.”® Yet
in this case the volume of runoff being discharged at Point E was nearly doubled in order to
make other “peak” discharge rates and runoff volumes not be significantly altered as storm water
leaves the site at those other locations, such as the point at which Mesquite Creek leaves the
property.91

D. WMTX failed to demonstrate that the alteration in runoff volume will not
have a significant adverse impact on downstream land.

Despite the recognition of a genuine, legitimate concern that the Landfill’s nearly
doubled runoff at Discharge Point E would increase flood risks to nearby property owners,
WMTX did virtually nothing to assess these risks, and the TCEQ went along. WMTX engineer
Mr. Graves testified:

Q. Okay. Let’s talk about the potential for anything downstream to be affected.

What is immediately downstream of Discharge Point E that would be affected by

water leaving Discharge Point E from the permit boundary?

A. A culvert underneath the road — Schwarzlose Road.

% AR. Vol. 12, T-7 p. 980, 982-83.

% AR. Vol. 4, p. 01819, Table 3.5.1-1.

% AR. Vol. 10, T-3 p. 96.

' AR. Vol. 10, T-3 p. 101; A.R. Vol. 12, T-7 p. 985-86.
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And downstream of that, what is there?

As I diagrammed for Mr. Riley before lunch, there is a natural drainage course
that flows through a couple of different properties and into Freedom Lake.

Do you know how much flow that natural drainage course can handle before it
flows out of its banks?

I don’t know if it has banks to flow out of.

... [H]Jow deep is the watercourse?

That’s something — I don’t know how deep water would rise in response to a
different — to various different flood events.

Okay. And when water flows through it when it rains, does it flood the properties
of those individuals that it crosses?

I don’t know the answer to that.

And what’s the peak discharge in that watercourse that runs across those people’s
property?

I don’t know the answer to that.

And what’s the drainage area of that natural watercourse upstream of where it
meets Discharge Point E?

I have not calculated the area. Ihave only looked at, in a qualitative sense, what’s
going on in that part of the surroundings.

Well, is it more or less than 13 acres?

Don’t know right now.

29




Q.

A.

... So then you don’t know what the drainage area size is, you don’t know what
the slope is, you don’t know how long it is, you don’t know how wide it is, and
you don’t know how deep it is, do you?

Not in a quantitative sense.”

The TCEQ’s Mr. Prompuntagorm suffers from the same lack of knowledge:

Q.

A.

Okay. What is the peak flow rate as it’s flowing along these people’s property on
the other side of Schwartzlose Lane?

I don’t know.

Okay. Is there any analysis in the application that shows what that peak flow rate
is that’s running along these people’s property on the other side of Schwartzlose
Lane from the landfill?

No, sir.

Have you done an analysis to show what the peak discharge flow rate is along
these people’s property?

No, sir.

So you have no idea how the discharges from this Pond 4 leaving Discharge Point
E would affect, relate to, interfere with, or combine with water that’s coming
down and flowing across these people’s property. Correct?

Correct.

Okay. And isn’t it true that the reason why we have more stormwater volume
going off the property at Discharge Point E is because the applicant’s design
engineer designed this landfill that way, to do that. Correct?

That’s correct.”

Consideration of “peak flow” alone is not sufficient to meet the requirements
of the rules and statutes; other flow parameters and off-site effects must be
examined.

Mr. Graves testified that he didn’t think a doubling of the runoff at Discharge Point Eis a

significant alteration of natural drainage because the single “peak™ discharge rate leaving the

2 AR. Vol. 10, T-4 p. 350-53, 355-56.
% AR.Vol. 12, T-7 p. 984-85.
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landfill site associated with the runoff would be reduced at that discharge point.”* Therefore, he
testified he is confident that there would be no significant impacts downstream.” He stated that
he came to this conclusion using “engineering judgment” based on site-specific behavior of the
watershed, the site itself, and the potential for anything downstream to be affected.”® He stated
he wasn’t concerned at all about the doubling of the storm water runoff volume leaving
Discharge Point E because he said he considered the timing of the flows leaving the site in
relation to flows off-site.”” Yet, as amply displayed by the testimony excerpts above, Mr. Graves
knows virtually nothing about storm water flows and flooding conditions off-site and
immediately downstream from Discharge Point E to be able to reach any conclusion about the
potential for significant impacts downstream.

Mr. Graves admitted that increased flooding on off-site properties can occur even with a
reduction in the “peak” discharge rate at the permit boundary, if the volume of runoff increases
enough.98 A doubling in runoff volume at the permit boundary is a significant alteration of
natural drainage patterns, under any reasonable definition. Yet here the TCEQ believes that this
is acceptable simply because the “peak” discharge rate leaving this location at the permit
boundary is decreased over natural conditions by the use of a detention pond; and, therefore, this
somehow proves that there will not be any adverse affects on downstream properties. This is
contrary to Mr. Graves testimony and the TCEQ Guidance document as how one might control
an increase in runoff volume from a proposed landfill site.’””  Furthermore, WMTX did no

analysis off-site in order to determine if it was actually true that such an increase in runoff

% AR. Vol. 10, T-4 p. 346-48.

" Id.

% AR. Vol. 10, T-4 p. 349-50.

7 AR. Vol. 10, T-3 p. 99-100.

% AR. Vol. 10, T-4 p. 349-50.

% A.R.Vol. 13, APP 209, p. 4, attached hereto as Appendix F.
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volume would not cause any adverse affects downstream, claiming such is not required by
TCEQ rules.

The ALJ found that off-site analyses of stormwater runoff were not required in permit
amendment applications, citing to two TCEQ decisions.'® According to the ALJ, these two
cases rejected any off-site analyses of storm water in determining whether significant alteration
of natural drainage patterns would occur. This is directly contrary to the TCEQ’s very own
guidelines, which were issued after these two decisions were reached. These guidelines
specifically state that off-site analyses can and should be performed in order to make this

101

determination. = The TCEQ guidance document also states that even with a detention pond, not

only should the “peak” flow rate not significantly change, but also the “volume of storm water
... should not change significantly when compared with predevelopment conditions ... 2102

Plaintiffs readily acknowledge that the TCEQ guidance document states that an increase
in runoff volume may need to be mitigated by controlling the rate of discharge. However,
WMTX focuses only on a single rate of discharge, the peak rate of discharge, and ignores all of
the other important discharge rate data that comprises the volume of runoff leaving the site. As
shown, WMTX’s engineer does not know how these other discharge rates will affect
downstream flooding when they combine with storm water runoff off-site.

Consideration of only conditions on the Landfill property, without taking into account
how those changed conditions will affect downstream land, is patently inconsistent with the

statutory command that municipal solid waste landfills must “safeguard the health, welfare, and

physical property of the people and ... protect the environment.”'®  Furthermore, when

1 A R. Vol. 9, No. 49, p. 44,

190 A R. Vol. 13, APP-209, attached hereto as Appendix F (specifically Sections 2.1 and 5.3).
12 (14. Section 7.1).

1 TEX. HEALTH & SAFETY CODE § 361.002(a).
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considering analogous constructed features, the TCEQ is specifically required to consider the
potential for increased flooding of off-site properties in evaluating drainage improvements.lo4
Finally, such consideration of off-site impacts is required to comply with Texas drainage law,
which prohibits the alteration of surface water flow in a manner that damages the property of
another.'”

Mr. Graves and WMTX could not have reached any rational conclusion about the
potential for flooding or adverse impacts immediately downstream from this discharge location
of the Landfill site, because they have no site-specific information or knowledge about
conditions downstream and the potential for impacts downstream. These are the very things Mr.
Graves stated he would need in order to be able to use “engineering judgment” to reach any
conclusion about the significance of the increase in runoff volume being shown for Discharge
Point E.'® Engineering judgment cannot be undertaken when there are no data upon which to
base that judgment.

Because WMTX and the TCEQ have not and could not have determined whether or not
the significant increase in runoff volume to be discharged at Discharge Point E will adversely
impact properties immediately downstream, this Application fails to comply with TCEQ rules

regarding “no significant alteration of natural drainage patterns.”

F. WMTX’s permit amendment application omitted the required discussion of
changed stormwater runoff patterns.

Tellingly, WMTX in its permit amendment application included virtually no discussion

regarding the increased runoff volume at Discharge Point E — despite TCEQ rules mandating

104 See, e.g., 30 TEX. ADMIN. CODE § 301.33 (construction of levies and other similar improvements referenced in
specific landfill rules, including 30 TEX. ADMIN. CODE § 330.53(b)(12)(A) and 30 TEX. ADMIN. CODE

§ 330.55(b)(7)).

195 TEX. WATER CODE ANN. § 11.086 (Vernon Supp. 1997).

16 AR. Vol. 10, T-4, p. 349-50.
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such discussion.'”” Likewise, there is no discussion in the application regarding how or why the
almost doubling of the area draining to Discharge Point E, and the resulting increased runoff
volume leaving that point, may or may not impact properties downstream. This issue was simply
ignored by WMTX. Anyone reading the application likely would not even become aware that
this was an issue.

In fact, WMTX not only attempted to hide the issue, it also attempted to misrepresent the
true impact of the Landfill design on natural drainage patterns. Mr. Graves testified that the only
place in the application containing any discussion or narrative description of the alteration of
natural drainage patterns is withiﬁ the first paragraph on page 01821 of the application.'®
Within this paragraph of the application, WMTX actually states that the drainage areas and
runoff volumes are “similar” for natural conditions, pre-development conditions, and post-
development conditions, concluding that “this information demonstrates that natural and
currently permitted drainage patterns will not be significantly altered or adversely affected by the
proposed expansion.”109

It defies common sense to claim that almost doubling the drainage area and runoff
volume between pre- and post-development conditions of the Landfill would be considered
“similar” values. WMTX was simply hoping that no one would notice the actual data buried in a
table, and instead would simply read and rely on the short narrative discussion as adequately
portraying the information and results of the technical analyses. This misleading of the public
should not be permitted. It is incumbent on WMTX to specifically identify that there is a

doubling of the runoff volume being discharged off-site and to explain exactly how such a

doubling will not impact properties downstream. Only by doing so can WMTX meet the TCEQ

19730 TEX. ADMIN. CODE § 330.56(£)(4)(A)(iv).
108 A R. Vol. 10, T-4 p. 282-83.
1% AR. Vol. 4, p. 01821.
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requirement of “discussion and analysis to demonstrate” no significant alteration of natural
drainage patterns due to the landfill development.

WMTX’s permit amendment application fails to demonstrate that natural drainage
patterns will not be significantly altered as a result of the development of the proposed landfill,
in violation of the Texas Health and Safety Code, TCEQ regulations and regulatory guidance
cited above, and Texas Water Code § 11.086. Thus the TCEQ erred in failing to require WMTX
to demonstrate that natural drainage patterns will not be significantly altered.

G. The TCEQ erred in its findings of fact and conclusions of law regarding
drainage patterns.

Based on the foregoing, Plaintiffs respectfully submit that the following findings of fact
(FoF”) and conclusions of law (“CoL”) by the TCEQ regarding drainage patterns are not
supported by substantial evidence, and are arbitrary and capricious:

. FoF # 75 — This finding is inconsistent with the information provided in the
application and at the hearing regarding the design of surface water controls
maintaining natural draiﬁage patterns.

. FoF # 83.c. - This finding is inconsistent with the information provided in the
application and at the hearing regarding maintaining similar drainage patterns.

o FoF # 84 — This finding is inconsistent with the information provided in the
application and at the hearing regarding natural drainage patterns not being
significantly altered.

. CoL # 6 & 7 — These conclusions regarding the application’s alleged compliance
with requirements of applicable law are inconsistent with the information

provided in the application and at the hearing.
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o CoL # 15 - This conclusion that the permit amendment should be granted as in
accordance with applicable laws and regulations is inconsistent with the
information provided in the application and at the hearing. The requested permit
should be denied as not being in compliance with TCEQ rules and regulations and
state law.

3. The TCEQ Committed Reversible Error by Granting the Application Without

Requiring WMTX to Adequately Test and Characterize the Geology/Hydrogeology

of the Expansion Site, Leading to an Inherently Unreliable Groundwater

Monitoring System.110

A. TCEQ rules require an applicant to properly test and characterize the
geology/hydrogeology of a proposed landfill expansion site.

Rather than actually testing in full the geology/hydrogeology of the soil layers underneath
the Landfill’s proposed new unit, WMTX relied on tests from underneath the existing Landfill
site (across Mesquite Creek). However, even one of WMTX’s own witnesses questioned the
reliability of those tests. WMTX’s failure to adequately test, and correctly characterize, the
geology/hydrogeology of the new unit violates the rules and renders its proposed groundwater
monitoring system unreliable.

The TCEQ rules at issue include the following:

. An application must identify the uppermost water-bearing zone at the site of a
proposed landfill.'"" This is important for identifying potential pathways of migration of
groundwater that might become contaminated by landfill leakage.

. An applicant must perform horizontal permeability testing of soil layers or strata

along the side of any proposed excavations.''? This testing determines how likely water is to

"% Statement Pursuant to Local Rule 10.5.1(d): This Point of Error pertains to the portions of Plaintiffs’ Motion for
Rehearing before the TCEQ titled “Applicant’s Lack of Compliance with Requirements Pertaining to Geology and
Hydrogeology” and “Inadequate Groundwater Monitoring System,” pages 3-14.

130 TEX. ADMIN. CODE § 330.56(d)(5)(A)(ii).
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migrate horizontally through each strata; again, a primary purpose is to identify potential
pathways of groundwater migration.

° An applicant must install a groundwater monitoring system to ensure detection of
groundwater contamination in the uppermost water-bearing zone. 1

These rules are intended to provide valuable information about the site-specific
characteristics of the hydrogeology of the proposed landfill site so that an adequate groundwater
monitoring system can be established in accordance with TCEQ rules.'™

B. The relevant geological layers at the Landfill expansion site are Strata I
through IV.

As the permit amendment application shows, and as the parties agree, the proposed
Landfill expansion will be excavated in four geological strata. Below is an excerpt from a
geological cross-section included in WMTX’s permit amendment application that shows the four

strata at issue:'"

12 30 TEX. ADMIN. CODE § 330.56(d)(5)(B)(i)-(ii).

113 30 TEX. ADMIN. CODE § 330.231(a)(2).

114 ¢ g., 30 TEX. ADMIN. CODE § 330.231(e)(1).

'3 The excerpts are taken from WMTX’s Drawing 4-7, “Hydrogeologic Section A-A',” included in A.R. Vol. 3,
APP-202, p. 1099.
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STRATUM | ~ UNSATURATED BROWN TO OARK
L GRAY (LAY WITH OCCASIONAL THIN GRAVEL
el STRATUM

STRATUM Il « UNSATURATED CLAVEY GRAMVEL
OR GRAVELLY CLAY

STRATUM i1 - OXIDIZED {LAY OR
CLAYSTONE WITH FRACTURES. BROWKISH
YELLOW TO GRAY

STRATUR IV — UNOXIDIZED DARK GRAY CLAY
OR QLAYSTONE

Not every stratum is present at every location in the proposed new unit; for example, Stratum II
is more often absent than present. The two strata relevant to this point — Stratum III and Stratum
IV — are found throughout the site.

WMTX proposes to excavate and dispose waste into Stratum IV in one or more areas:''®

18 This excerpt is from WMTX Drawing 4-11, “Hydrogeologic Section F-F' and G-G',” included in A.R. Vol. 3,
APP-202, p. 1103,
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In the above excerpt, the “approximate limits of waste” including the depth of excavation are
shown by a dashed line that dips into Stratum IV at that stratum’s highest point.

Even though WMTX plans to deposit waste in Stratum IV in the new unit, it did
absolutely no testing of that stratum’s ability to transmit water, and potentially contaminants,
underneath the new unit. The old tests it relied on, from across Mesquite Creek in the existing
landfill site, were conceded to be of questionable reliability by WMTX’s own geologist.

C. WMTX did no testing of horizontal hydraulic conductivity/permeability in
Stratum IV at the new unit.

Geological conditions at a proposed landfill site are assessed primarily through soil
borings. TCEQ rules require at least some of the borings to extend at least 30 feet beyond the

deepest proposed landfill excavation. WMTX performed the required borings at the new unit,
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and the results were as expected given the site’s general geography: the borings showed the
presence of groundwater in Stratum III, the weathered Taylor Clay, and the majority of the
unweathered clay (Stratum IV) appeared to be dry. However, the upper portions of Stratum IV
showed signs of weathering similar to Stratum III, with fracturing that could provide a pathway
for groundwater to travel.''” WMTX geologist Janet Meaux testified that 10 out of 24 samples
showed fractures in Stratum IV.!"* A TCEQ geologist, John Williamson, testified that the data
shows the “horizontal hydraulic conductivity” (ability to transmit water horizontally) of Stratum
I1I and Stratum IV were computed to be the same.'"®

Simply looking at the soil borings is inadequate to determine that no portion of Stratum
IV is capable of conducting groundwater such that it should not be considered part of the
uppermost aquifer. Rather, the rules require actual testing of each geological layer in order to
characterize its geology/hydrogeology. The TCEQ rules mandate:

(i) A laboratory report of soil characteristics shall be determined from at least one

sample from each soil layer or stratum that will form the bottom and side of the proposed

excavation and from those that are less than 30 feet below the lowest elevation of the

lowest excavation...

(ii) ... Those undisturbed samples that represent the sidewall of any proposed trench, pit,

or excavation shall be tested for the coefficient of permeability on the sample’s in-situ
horizontal axis ...”'%°

It is undisputed that WMTX did no such in-situ permeability tests on samples of Stratum IV
taken from the proposed new unit. Nor did WMTX install devices used to detect groundwater

(called piezometers) anywhere in Stratum IV at the new unit.'”? ' WMTX’s attorney stipulated

H7 A R. Vol. 11, T-5 p. 473-74.

118 Id

19 A R. Vol. 12, T-8. p. 1092-93, 1096-97.

120 30 TEX. ADMIN. CODE § 330.56(d)(5)(B)(i)-(ii).

12L AR. Vol. 11, T-5. p. 505, 512-13 (testimony of WMTX geologist Ms. Meaux).
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that the application contains no horizontal hydraulic conductivity data for Stratum IV in the new
unit.'?

Rather, WMTX relies on laboratory tests and piezometer readings of Stratum IV samples
taken from the existing Landfill site, rather than the new unit. This is improper under the rules,
even if there were no reasons to doubt the reliability of the data from the existing site, because
the rules require samples to be taken and evaluated from the actual proposed excavation area. It
is even more clearly improper when, as here, doubts about the data were expressed by WMTX’s

own geologist.

D. The Stratum IV data relied upon by WMTX is inadequate and of
questionable accuracy.

As discussed above, the Stratum IV data now being relied upon by WMTX was taken as
part of a project done before the expansion application, for purposes other than the application at
issue, and by persons other than the geologists involved with the expansion application. Ms.
Meaux, WMTX’s primary geologist for the permit amendment application, acknowledged that in
some of the prior project’s Stratum IV soil samples, water was detected in that stratum.'?

Ms. Meaux further acknowledged that the prior sampling and testing done on Stratum IV
yielded unreliable or questionable results. For example, she characterized the piezometers from
which the Stratum IV data was derived as “of questionable construction.”’*® She also
characterized the data itself as ‘“questionable” — “I did notice that we had Stratum IV

93125

piezometers, but the data is so questionable. After being asked about the “questionable

construction” of the piezometers used to gather Stratum IV data, she testified:

12 AR. Vol. 12, T-8 p. 1093-95.
13 AR. Vol. 11, T-5 p. 547-51.
12¢ AR. Vol. 11, T-5 p. 510.

125 Id
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Q. Okay. So the conclusion one would reach that is, we don’t know what the
horizontal hydraulic conductivity is in Stratum IV?

A. Not with the confidence that we have of Stratum III.

Q. So we don’t know — we don’t have any horizontal hydraulic conductivity tests for
what we would clearly call Stratum IV. Correct?

A. That are truly reliable.

Q. So are you comfortable with determining what the horizontal hydraulic
conductivity is in Stratum IV?

A. I guess I would be more comfortable if I had less doubt about the source of
water.'2

The data relied upon by WMTX, and found adequate by the TCEQ, simply was not
sufficient to support a conclusion that the upper portion of Stratum IV would not conduct
groundwater and therefore was not part of the uppermost water-bearing zone. Plaintiffs agree
that a portion of Stratum IV is a “confining unit” or aquiclude that does not transmit water.
Specifically, below the fractures of the upper portion of Stratum IV near the transition from
Stratum III, Stratum IV provides excellent protection against water migration. However, the
movement of groundwater within the fractures of the upper portion of the Stratum IV was never
tested. WMTX failed to adequately and accurately characterize any of Stratum IV as it exists
underneath the proposed new unit. As a result, there simply is insufficient data to conclude that
the upper portion of Stratum IV — which will be excavated and have waste placed in it — is not a

water-bearing zone that needs to be monitored for the movement of contaminants.

126 A R. Vol 11, T-5 p. 530, 540, 572.
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E. WMTXs failure to adequately assess Stratum IV at the new unit led to the
design of an inadequate groundwater monitoring system.

Landfill operators are required to monitor groundwater quality via wells located at the
boundary of the landfill property. The depth at which groundwater is monitored is determined
by the hydrogeology of the site, and must be based on a “thorough characterization” of a site’s
hydrogeology.'”’ Groundwater monitoring wells are required to yield representative samples of
groundwater from the uppermost aquifer or water-bearing zone, as determined after the required
characterization of the geology/hydrogeology.'*®

WMTX’s groundwater monitoring wells at the proposed new unit will all yield water
from Stratum III only. WMTX admits that no wells are planned to extend into Stratum IV, even
though portions of the proposed expansion will be excavated, and waste deposited, into that
layer:

Q. And do any of your monitoring wells that you are recommending for this site
extend into Stratum IV as you have defined it?

A. No.
Does any of the excavation of the landfill extend into Stratum IV as you have
defined it?

A. Yes, there is one area in the proposed area that does.'?

Because, as shown above, WMTX did not thoroughly characterize the site’s geology and
hydrogeology, it did not comply with the rules requiring that a groundwater monitoring system
be based upon such a site-specific characterization. This is demonstrated by WMTX decision to
not place any monitoring wells in Stratum IV, even though WMTX (1) failed to adequately

demonstrate that the upper portion of Stratum IV is not part of the upper-most water-bearing

127 30 TEX. ADMIN. CODE § 330.231(e)(1).
128 30 TEX. ADMIN. CODE § 330.231(a); AR. Vol. 11, T-5 at 502.

129 A R. Vol. 11, T-5 p. 566 (testimony of Ms. Meaux).
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zone, and (2) chose to excavate into Stratum IV for waste disposal, despite not having any

monitoring wells that could detect potential release of contaminants into groundwater at that

level.

F.

The TCEQ erred in its findings of fact and conclusions of law regarding
geology/hydrogeology and groundwater monitoring.

Based on the foregoing, Plaintiffs respectfully submit that the following findings of fact

(“FoF”) and conclusions of law (“CoL”) by the TCEQ regarding characterization of

geology/hydrogeology and groundwater monitoring are not supported by substantial evidence,

and are arbitrary and capricious:

FoF # 28.c. — This finding is inconsistent with the information provided in the
application and at the hearing regarding the existence of an aquifer beneath the
site besides the Edwards.

FoF # 29. — This finding is inconsistent with the information provided in the
application and at the hearing regarding all of Stratum IV, including the upper
portion that contains fractures, being in the Lower Taylor Group serving as an
aquitard.

FoF # 36.a-c — These findings are inconsistent with the information provided in
the application and at the hearing regarding the depth and use of these three wells.
FoF # 46.c. — This finding is inconsistent with the information provided in the
application and at the hearing regarding the uppermost aquifer.

FoF # 48.a and c. - These findings are inconsistent with the information provided
in the application and at the hearing regarding Stratum IV relative permeability

and being the lower aquitard.
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. FoF # 49 - This is inconsistent with the information provided in the application
and at the hearing regarding the upper portions of Stratum IV being a pollutant
pathway and being a stratum intersected by the liner system.

. FoF # 59 — This finding is inconsistent with the information provided in the
application and at the hearing regarding the monitoring well system being
properly screened and able to detect a release from the facility.

° FoF # 61 — This finding is inconsistent with the information provided in the
application and at the hearing regarding the facility’s design being protective of
groundwater.

. CoL # 6 & 7 — These conclusions regarding the application’s alleged compliance
with requirements of applicable law are inconsistent with the information
provided in the application and at the hearing.

. CoL # 15 - This conclusion that the permit amendment should be granted as in
accordance with applicable laws and regulations is inconsistent with the
information provided in the application and at the hearing. The requested permit
should be denied as not being in compliance with TCEQ rules and regulations and
state law.

4. The TCEQ Committed Reversible Error by Limiting Only “Waste Acceptance
Hours” Rather than All “Operating Hours.”™

Guadalupe County originally was a Protestant in the contested case over WMTX’s
application. That is, the County originally opposed the landfill expansion and participated in the

administrative proceeding, asking that the application not be granted.

130 Statement Pursuant to Local Rule 10.5 .1(d): This Point of Error pertains to the portion of Plaintiffs’ Motion for
Rehearing before the TCEQ titled “Operating Hours in Settlement Agreement with County Should Be in Permit,”
page 32.
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Shortly before the actual contested case hearing, the County reached a settlement with
WMTX, which was approved by the County Commissioners’ Court during the pendency of the
hearing (see Appendix I for a copy of said settlement agreement). The settlement agreement
included a provision that the “Landfill operations hours” be limited to “4:00 a.m. to 8:00 p.m.,
Monday through Friday and 4:00 a.m. through 3:00 p.m. on Saturday.”’®! This was a
compromise by WMTX, which originally had requested operating hours of 24 hours per day,
seven days a week. The effect of the settlement agreement was that Guadalupe County dropped
its opposition to the expansion permit application.

The Administrative Law Judge recommended “that the Draft Permit be changed to
include the operating hours in the settlement agreement.”*> The ALJ noted that CCL presented
testimony from neighbors “concerned about lights, noise, and traffic,”;'>* that the hours in the
settlement agreement provided WMTX “with several more hours per day for landfill activities

»13% and that in emergencies WMTX can request

than the current SOP [site operating plan] does,
permission to extend the Landfill’s hours.'*®

However, the TCEQ did not incorporate WMTX’s agreed “Landfill operations hours”
into the Order. Rather, the TCEQ expanded them for WMTX beyond what was agreed. The
agency’s Finding of Fact 99 reads:

Applicant’s waste acceptance hours should be limited to those stated in its agreement
with Guadalupe County."* (emphasis added.)

Instead of limiting all of WMTX’s landfill operations to the specific hours agreed to with the

County, the TCEQ only limited those landfill operations dealing with “waste acceptance” to the

BI A R. Vol. 9, No. 49 p. 56 (quoting settlement agreement, CCL-5, attached as Appendix 1).
132 AR. Vol. 9, No. 49 p. 57.
133 1d. p. 56.
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agreed hours.”*’ Other operations, such as use of heavy equipment and transporting materials on
and off site were allowed to be done outside of the agreed hours.'*® Thus, under the operative
TCEQ Order, WMTX can operate at the Landfill (which could include excavation, application
of soil cover, and other activities generating light and noise) at times outside of the agreed hours,
and is limited only to the agreed hours when it can accept waste from haulers and the public.
This is plainly inconsistent with the settlement agreement WMTX entered into to induce
Guadalupe County to drop its opposition to the permit expansion application.

If the TCEQ believes its Finding of Fact 99 is a correct interpretation of the settlement
agreement, it is in error. The settlement agreement clearly refers to restrictions on “Landfill
operations hours,” not “waste acceptance hours.” Such an interpretation is not supported by the
evidence and is arbitrary and capricious, and thus is entitled to no deference from this Court.

Alternatively, if the TCEQ believed it had the authority to depart from the terms of the
settlement agreement in setting operating hours in its Order, Plaintiffs submit that such an action
also would be arbitrary and capricious. Though Plaintiffs are unaware of binding precedent
addressing this issue, they contend that an agency action should be held to be arbitrary and
capricious if it enters an order that is specifically and explicitly a departure from a settlement
agreement, entered into during the pendency of a contested case hearing, that had the effect of
inducing a party to drop its opposition to the application at issue. If an agency is free to ignore
the terms of settlement agreements entered under such circumstances, it would act as a powerful

disincentive to settlements.

B 1.
8 1d. p. 33.
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The TCEQ’s Finding of Fact 99, Conclusion of Law 14 and its Order (also regarding

“waste acceptance hours” and allowing other activity outside of those hours) are thus

unsupported by substantial evidence and are arbitrary and capricious.

5. The TCEQ Committed Error by Accepting WMTX’s Application as Seeking a

“Lateral Expansion.

99139

As shown by the map of the Landfill, the proposed expansion involves a new unit,

entirely separate from the existing site. The application does not seek expansion of the existing

disposal unit. WMTX vice-president Donald Smith confirmed this in his testimony:

Q.

A.

A.

. It’s clearly a new disposal unit that’s being proposed in 66B [the expanded
permit sought by WMTX]. Correct?

Yes. Correct.

It is in no way connected to the disposal unit in 66A [the permit for the existing
portion of the landfill]. Correct?

Correct.'*

WMTX engineer Scott Graves testified that he defines “unit” as “a discrete area of the landfill,”

and that “there are three units proposed.”"* He further testified:

Q.

A.

Q.
A.

Okay. But you’d agree with me that your permit application is not proposing to
expand what you’ve referred to as Unit No. 1, is it?

No, it is not.
And it’s not proposing to expand Unit No. 3 either, is it?

NO.142

The TCEQ’s rules have a definition of “lateral expansion,” and it was read into the record by Mr.

QGraves:

139 Statement Pursuant to Local Rule 10.5.1(d): This Point of Error pertains to the portion of Plaintiffs’ Motion for
Rehearing before the TCEQ titled “No ‘Lateral Expansion’ Involved,” pages 36-38.

140 A R. Vol. 10, T-3, p. 18.

4L AR. Vol. 10, T-4, p. 344.

M2 Id. p. 344-45.
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Lateral Expansion, a horizontal expansion of the waste boundaries of an existing
municipal solid waste landfill unit.'*?

WMTX’s own witnesses conceded that they seek a permit amendment for construction of
a new unit, not expansion of the waste boundaries of an existing unit. Thus, the characterization
of the application as seeking a “lateral expansion” is inaccurate, and TCEQ erred by accepting
that characterization. While TCEQ’s error does not in itself justify denial of the permit (although
the other points of error raised by Plaintiffs do), it is important that the nature of the application
be accurately characterized. The characterization may have other impact beyond the granting of
the permit. For example, it may affect any analysis as to whether WMTX has violated the
federal Ford Aviation Act, which prohibits the siting of certain new landfill units within six miles

144 Plaintiffs do not ask this Court to make any determinations

of certain public airports.
regarding noncompliance with this federal law.

The TCEQ’s Finding of Fact 8 is therefore not supported by substantial evidence insofar
as it finds WMTX requested “an amendment of Permit MSW-66A to laterally expand the
existing 96-acre facility.”

CONCLUSION AND PRAYER

WMTX failed to submit a permit amendment application that included “data of sufficient
completeness, accuracy, and clarity to provide assurance that operation of the site will pose no
reasonable probability of adverse effects on the health, welfare, environment, or physical

95145

property of nearby residents or property owners. Despite this failure — and despite the

application’s clear violation of the TCEQ’s own rules — the TCEQ accepted the application and

' Id. p. 344, quoting 30 TEX. ADMIN. CODE § 330.2(63).
40 U.S.C. § 44718(d)(1).
1430 TEX. ADMIN. CODE § 330.51(b)(2).
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granted the permit amendment. The agency’s action is unsupported by substantial evidence, and
its failure to enforce its own rules and precedent is arbitrary and capricious.

Therefore, Plaintiffs TIFA and CCL respectfully pray that this Court vacate the permit
issued by the Texas Commission on Environmental Quality to WMTX, remand the matter to the
TCEQ for further proceedings, and award Plaintiffs costs incurred together with all other relief to
which Plaintiffs may show themselves entitled.
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TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

AN ORDER Granting the Application for Permit No. MSW-66B to Waste
Management of Texas, Inc., TCEQ Docket No. 2006-1931-MSW,
SOAH Docket No. 582-07-0863

On August 6, 2008 and September 10, 2008, the Texas Commission on Environmental
Quality (Commission or TCEQ) considered the application of Waste Management of Texas, Inc.
(Applicant) for Permit No. MSW-66B to authorizé Applicant to laterally expand the existing Comal
County Landfill in Comal County and into Guadalupe County, Texas, and to rename the facility the
Mesquite Creek Landfill. Sarah G. Ramos, Administrative Law Judge (ALJ) with the State Office
--—--of Administrative Hearings (SOAH); presented aPropesal-for Decision(PFD); whichrecommended
that the Comumission grant the application for Permit No. MSW-66B. After considering the ALY’s

PFD, the Commission adopts the following Findings of Fact and Conclusions of Law:

. FINDINGS OF FACT
General Findings/Procedural Issues

i

1. The Applicant is Waste Management of Texas, Inc., 9708 Giles Lane, Austin, Texas 78754,

2. The facility is the Comal County Landfill, to be renamed the Mesquite Creek Landfill
(Mesquite Creek Landfill), and is owned and operated by Applicant.

3. The facility is located at the southwest intersection of FM 1101 and Kohlenberg Lane,
approximately five miles north of the intersection of State Highway 46 and FM 1101 and
approximately two miles east of the I-35 Kohlenberg Road exit, north of the City of New

Braunfels in Comal County.

EXHIBIT

A

tabbles




4,

~

10.

11.

The street address for the current site is 1000 Kohlenberg Lane, New Braunfels, Texas, but

a new entrance is planned in the expansion.

The facility is an existing Type I Municipal Solid Waste (MSW) landfill consisting of
approximately 96 acres and permitted pursuant to Permit No. MSW-66A.

Of the currently permitted areas on the site, Unit 3, which is not yet built, is on the
westernmost side. Unit 1, which is nearly filled, is adjacent to Unit 3 to the east. The area

for which Applicant seeks a permit, Unit 2, is on the easternmost side of the property.

Applicant has sufficient property rights in the facility to ensure right of entry until the end
of the post-closure care period.
;

Applica.nf filed Application No. MSW-66B (application), which requests an amendment of

Permit MSW-66A to laterally expand the existing 96-acre facility to approximétely 244 acres ;

and into Guadalupe County. The aipplication proposes to expand the actual area of waste

disposal from approximately 79 acres to approximately 164 acres.

The facility is currently authorized to accept municipal solid waste, Class 2 and Class
3 industrial solid waste, special waste as defined by 30 TEX. ADMIN. CODE (West 2006)
(TAC) § 330.2 , and Class 1 industrial waste that is Class 1 only because of asbestos content.

Scott M. Graves, P.E., a professional engineer registered in'Texas, affixed his seal to all
engineering plans and drawings and on the application cover pages.

The application was initially submitted to the TCEQ on November 18, 2005.




12.

13.

14.

15.

16.

17.

On December 13, 2005, the Executive Director (ED) issued notice that the application was
deemed administratively complete, and on August 23, 2006, the ED issued n\otice that the

application was found technically complete.

The Notice of Receipt of Application and Intent to Obtain Municipal Solid Waste Permit
Amendment containing the information specified in 30 TAC § 39.11 was published on

December 19, 2005, in the Sarn Antonio Express News.

The Revised Notice of Application and Preliminary Decision for a Municipal Solid Waste
Permit Amendment containing the information required by 30 TAC § 39.11 was published
on August 29, 2006, in the New Braunfels Herald-Zeitung and the Seguin Gazette-

Enterprise.

The Notice of Hearing containing the information specified in 30 TAC § 39.11 was

published on March 12 and 13, 2007, in the New Braunfels Herald-Zeitung, the Seguin

Gazette-Enterprise, and the San Antonio Express News.

A combi_ﬁed notice including the Notice of Receipt of Application and Intent to Obtain
Permit, Notice of Application and Preliﬁlinary Decision, Notice of Public Meeting, and
Notice of Hearing was issued by TCEQ on March 8, 2007, and published on March 12 and
13, 2007, in the New Braunfels Herald—Zeztung, the Seguin Gazette-Enterprise, and the

San Antopio Express News.

On March 9, 2007, the TCEQ Chief Clerk mailed the Notice of Hearing on the application
to the the_}n-identiﬁed participants to the proceeding, to other potentially affected persons
identified in the application, to various state and local agenéies and officials, to state
legislators for the district in which the facility is located, and to other persons specified in 30
TAC § 39.13. Potentially affected persons receiving notice generally included those

land()wnqrs whose property was within one mile of the facility.




18.

19.

20.

The preliminary hearing was conducted on April 13, 2007, at the New Braunfels Municipal
Court, 1486 South Seguin Avenue, New Braunfels, Texas 78130.

The following persons were named as parties to the proceeding:. Applicant, the ED, the
Office of Public Interest Council (OPIC); TIFA, L.P. (TJFA); the City of New Braunfels;
Guadalupe County; and Concerned Citizens and Landowners (CCL) (representing Nancy
Schwarzlose, the Holtman family, Sandra Elbel Taylor and Lilian Schriewer Elbel, James
F. and Vera B. Langford, and the Krueger-Westmeyer families). Guadalupe County was
named ag a party but withdrew its party status dﬁring the hearing, after it had reached a,

settlement agreement with Applicant about the facility’s operating hours.

A contested case hearing on the application was conducted on October 22-29, 2007, at the
offices ofthe State Office of Administrative Hearings, William Clements Building, 300 West
15th Street, Austin, Texas 78701 and the New Braunfels Municipal Court, 1486 South

Seguin Aivenue, New Braunfels, Texas 78130,

Sufficiency of Permit Application and Draft Permit

21.

22.

23.

24.

There are no site-specific conditions that require special design consideration.

|
Applicant coordinated with all appropriate agencies, officials, and authorities that may have

a jurisdictional interest in the application.

Applicant has provided complete information concerning permits or construction approvals

received or applied for.

The ED has prepared a draft permit for Permit No, MSW-66B.




Geology and Hydrogeology Investigations

25.  The facility is located along the western edge of the Gulf Coastal Plain physiographic
province; in the Blackland Prairies subprovince. '

a. The Gulf Coastal Plain is located south of the Balcones Fault Zone, which trends
northeast-southwest across north central Comal and Guadalupe Counties and
separates the Guif Coastal Plain from the Edwards Plateau.

b. ‘The Blackland Prairies subprovince is the westernmost subprovince within the Gulf
Coastal Plain and is characterized by a hilly to rolling prairie surface covering deep
clayey soils.

26, The topography of the area surrounﬂing the facility is composed of two natural hillsides
towards the northwest and southeast ends of the site, which are separated by a valley
AAAAAA _ associated with Mesqui_tfa Creek in the middle of the site. - i

a. The highest natural ground elevation on the northern side of the facility is’
aﬁproximately 665 feet above mean sea level (ft/msl); and on the southern side, it is
7?2 ft/msl, , |

b. T:he .lowest natural ground elevation of approximately 585 ft/msl occurs in the middle
of the site, along the northern site boundéry, which is the point at which Mesquite
Creek leaves the site. -

c. There are no topographic features such as floodplains, which, if present, would limit
the dew)elopment of the site as an MSW landfill.

|
27.  The regiq?nal geology of the facility’s surrounding area consists of Cretaceous, Tertiary, and

Quaternary-age limestone, matls, calcareous marine clays, and fluvial deposits. Below the
veneer of alluvium and undifferentiated gravel (Uvalde Gravel) are the Cretaceous-age




Lower Téylor, the Austin Chalk or Austin Group, the Eagle Ford Group, the Washita Group,
the Edwards Group, and the Trinity Group.

28.  The Edwards Aquifer is the principal regional aquifer in the facility’s vicinity and for the
entire New Braunfels region.

a. The Edwards Aquifer comprises the Edwards Limestone and the overlying
Georgetown Limestone.

b. The overlying Gulfian Series formations have a low permeability and are too clayey
to be used as an aquifer. _

c. | The Quaternary terrace deposits overlying the facility yield insufficient water to be
considered an aquifer. T he facility is located south of the freshwater part of the
Edwards ‘Aquifer in an area characterized by high sulfate and dissolved
solids concentrations. -

29.  Inthe facility’s vicinity, the Lower Taylor 'Grou;o, Austin Chalk, Eagle Ford Shale, Del Rio
Clay, and Buda Limestone serve as an aquitard, separating the ground surface from the top
of the Edwards Aquifer. |

30.  The facility is located in a geologically stable area that is not sﬁbject to active geologic

favlting, differential subsidence, or seismic movement.

a. The facility is not near an active fault area, and no surfacé expressions or differential
subsidence that has had displacement in Holocene time were identified within 200
feet of the facility. -

b. No earthquake epicenters weré identified within 20 miles of the facility.

No subsidence is expected from withdrawal of water from the Edwards Aquifer.
d. The facility is not subjected to any natural or man-induced events that could

reactivate the pre-Holocene inactive faults.




31.  One inactive fault was identified on the existing landfill area in 1990 near the northern site
boundary in an area excavated for landfill development.

a. The faults’ vertical displacement is approximately 40 to 50 feet and the displacement
affects only the contact between Strata III and IV.

b. The fault does not displace Stratum I or II; therefore, the movement of the fault
ceased before deposition of Stratum II, indicating that the fault has been inactive
duﬁng Holocene time.

32. . Twoadditional potential faults, 200 feet and 450 feet southeast of the facility, were identified
in previous geologic studies of the existing landfill.

a: The 200-foot potential fault is an inferred fault and geologic studies show that no
fault is present in the proposed expansion area.

b. The 450-foot fault has not experienced movement in Holocene time, as indicated by
its consistency with other faults in the Balcones Fault Zoné, which is pre-Holocene
in age. '

33.  The facility’s pre-development surface had low relief, with slopes ranging from

approximately 3% to 9%..
i

a. Excessive erosion due to surface-water processes such as overland flow, channeling,
and gullying is not anticipated.

b. The waste disposal limits of the currently permitted landfill and proposed expansion
age not located in a 100-year floodplain; therefore, excessive erosion by fluvial
processes associated with meandering stream channels should not occur within the
waste footprint.

H




34.  Nineteen wetlands were identified at the facility, including both the existing and the
-expansion areas. |
a. Eight of the 19 identified wetlands are jurisdictional waters of the United States
(jurisdictional waters). Of these eight waters, four are also state wetlands regulated
by TCEQ. ' 4
b. Six of the eight identified jurisdictional Wate;s will be impacted by the proposed
expansion and, if so determined by the United States Army Corps of Engineers
(USACE), will require permitting and likely require mitigation before these waters
can be disturbed,
C. At present, the USACE has not determined over which jurisdictional waters it will
exercise jurisdiction and has also not indicated a time frame for its determination.
35.  Arevised USACE Nationwide Permit 14 Pre-Construction Notification was submitted to the
USACE ‘on June 7, 2007, for the unavoidable impact to approximately 0.10 acres of
' jurisdictional waters duenga the expansion of the road crossing over Mescjuite Creck,andthe
USACE granted the Nationwide Permit 14 on September 14, 2007.
36.  Inthe vicinity of the facility, the upper Edwards Aquifer units are approximately 500 to 600

feet below the ground surface.

a. Three water wells were identified within one mile of the facility. Two ofthese wells
are 600 and 650 feet deep and are screened in the Edwérds Aquifer.

b. The use of the 600-foot well is not specified, and the 650-foot well has been plugged.

c. The third well is 36 feet deep and documented as being completed in the Uvalde

Gravel and used for domestic purposes.




37.

38.

39.

40.

41.

Subsurface conditions at the facility were evaluated using existing geologic data generated
from past field investigations and from field investigations performed in October 2004

through September 2005, in connection with the proposed expansion,

a. A total of 65 soil borings were drilled at the facility, 24 of which relate to the
exparision area. ‘
b. Completed depths ranged from 28 feet below ground surface (ft/bgs) to 185 ft/bgs.

c. Boring samples were taken at discrete intervals and continuously.

The elevation of the deepest excavation (EDE) for the entire facility is 560 ft/msl and has
already occurred at the facility. It is located at the Unit 1, Phase III, Cell 2 sump.

a. Of the eight previous borings proposed as part of the application, seven were drilled
to a depth at least five feet below the EDE, and one was drilled to a depth at least
30 feet below the EDE.

b. All 24 of the expansion area soil borings were advanced to a depth of at least five feet
below the EDE, 16 borings were drilled to a depth of at least 30 feet below the EDE,

and five were completed to elevations more than 50 feet below the EDE.

Fifteen of the expansion area soil borings were advanced and completed as piezometers.
Monthly groundwater level data were collected from March 2005 to September 2005 from

existing and newly installed piezometers and groundwater monitor wells.

Based on the historic and recent geologic investigations, four stratigraphic units, Strata I
through IV, exist beneath the site down to the maximum depth drilled, approximately
187 ft/bgs. -




42,

43,

44,

Stratum 1 is generally 0 to 14.5 feet thick, the thickness of Stratum II ranges from 1
to nine feet, and Stratum III is approximately 15 to 63 feet thick,

No soil borings penetrated the entire Stratum IV, but it is approximately 200 feet
thick at the facility. |

Stratum I corresponds to the uppermost fine-grained Quaternary deposits; it is mostly

continuous in the existing site except where removed by landfill excavation activities.

In the expansion area, Stratum I was encountered in 20 of the 24 borings. Stratum

I is an unsaturated brown to dark gray, medium-to-high plasticity clay with a stiff-to-

- hard consistency.

In two borings, 0.5 and 1.0 feet of gravelly clay was present between 0.5 and
3.5 ft/bgs. ’

Stratum II corresponds to the Quaternary-Tertiary Uvalde Gravel.

In the existing area, Stratum II ranges from olive green, white or gray limestone
and/or chert gravel, occasionally in a clay or silty clay matrix, to firm black
clayey gravel.

In the expansion area, Stratum II is clayey gravel to gravelly clay.

A one-foot thick gravel stratum was observed in one soil boring at approximately

one ft/bgs.

Stratum III corresponds to the oxidized clays or claystones of the Lower Taylor Group, which

was previously referred to as the Navarro Group.

Stratum III ranges in thickness between 18 and 58.5 feet at the existing site and

b§Meen 15 and 63 feet at the expansion area.

10




45,

46.

47.

b. Stratum III is characterized by a gray or brownish yellow to yellow oxidized, very
stiff -to-hard clay with thin bedding planes.

The base of Stratum III was not encountered in every boring,

d. High angle clay, gypsum filled fractures, and calcite seams are more prevalent near
the bottom of Stratum IIL
€. Some of the fractures and calcite seams are water-bearing,

Stratum IV corresponds to the primarily unoxidized clay and/or claystone of the Lower
Taylor Group.
{
a. Stratum IV is typically a dry, calcareous, green gray to dark gray clay or claystone
across the entire site.

b. A few borings in Stratum IV contained evidence of fracturing and/or weathering,

Atthe facility, groundwater was encountered in the lower portion of Stratum III between 578

and 665 ft/msl.

a. Of the four units investigated, Stratum III is the uppermost stratum which
consistently yielded groundwater and contained the greatest occurrence of fractures
and variations in cementation to provide the most likely migration pathway if a -
release from the landfill were to occur.

b. All 15 of the installed piezometers consistently contained sufficient quantities of
water for groundwater sampling purposes.

c. Because Stratum Il is capable of yielding representative samples of groundwater that
could identify a potential release from the landfill, it is considered the uppermost

aguifer (30 TAC § 330.231(a)).

Hydraulic gradients and groundwater flow directions observed at the facility appear to be

controlled by surface topography and the elevation of the Stratum II/IV contact.

11




48.

49,

Ca. Groundwater elevations in the existing site and expansion area are lowest adjacent

to Mesquite Creek and highest near the site’s topographic highs in the northeastern
corner (for the existing landfill) and the southern boundary (for the expansion area).
b. Groundwater elevations depict a consistent pattern over time with only slight changes

in groundwater flow direction.

C. Recharge to Stratum ing likely occurs as infiltration during periods of
high precipitation. '
d. No noteworthy seasonal changes in the groundwater flow patterns are apparent.

The uppermost aquifer is not hydraulically connected with the underlying Edwards Aquifer.

a.  Monitoring wells and piezometers in Stratum IV were dry or contained insufficient
quantities of groundwater for sampling purposes, and the unit has relatively
low perhleability. R .

b. In the Vicinity of the facility, Stratum IV is approximately 200 feet thick and
underlain by approximately 200 to 300 feet of low-permeability clays.

C. Stratum IV and the underlying clays are, collectively, the lower aquitard or confining

unit for Stratum I,

The most likely pathways for pbllutant migration from the landfill are within the saturated
base of Stratum III and along the Strata III/IV contact. '

Stratum III is the main stratum intersected by the liner s'ystemA side slopes and base.
b. Neither the inactive fault in the existing site nor Mesquite Creek appear to be

potential pathways for pollutant migration.

. C. Any contaminant released from the landfill would move at the same rate and

direction as the groundwater beneath the facility.

12




d. Because the horizontal and vertical hydraulic conductivities decrease with depth,
there is no potential for landfill constituent migration from the facility to the Edwards

Aquifer during the active life, closure, and post-closure care periods.

Groundwater Monitoring

50.

51.

52.

53,

54.

The facility currently operates a groundwater monitoring system for detection monitoring

composed of seven monitoring wells generally screened in Stratum II1.

Groundwater monitoring has been conducted at the facility since February 1992 and is

currently conducted on a semi-annual basis.

Historical groundwater quality data indicate that all statistically significant changes over
background of the inorganic parameters listed in the Groundwater Sampling and Analysis
Plan (GWSAP) have been addressed in an alternate source demonstration approved -

by TCEQ.

a None of the statistically significant failures were found to be related to the facility,

but were attributed to natural variations in background water quality.

b. No statistically signiﬁcant changes over background for the organic compounds have

~ triggered assessment inom'toring in any well at the facility nor any corrective action.

Groundwater analyses indicated that there is presently no known plume of contamination that

has entered the groundwater from the facility.
Groundwater and flow directions at the permitted facility and lateral expansion area are

consistent with flow mainly toward the Mesquite Creek area, which is centrally located

between the existing and proposed waste footprints.
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55,

56.

57.

- 58.

59.

a. The proposed groundwater monitoring system for the facility is comprised of two
physically separate groundwater monitoring systems that collectively serve as the
groundwater monitoring system for the entire site,

b. All 22 of the monitoring wells in the proposed groundwater monitoring network are

or will be completed in Stratum IIL

The existing facility monitoring network will use a total of eight monitoring wells, one
upgradient and seven downgradient; four of the currently permitted monitoring wells will
remain, one permitted monitoring well will be moved 500 feet to the southeast to make it a

downgradient well, and three new monitoring wells will be installed downgradient.

The expansion area’s monitoring network has two upgradient wells and 12 downgradient

wells for.a total of 14 groundwater monitoring wells.

Three of the piezometers installed as part of this application will be converted to wells and

11 new monitoring wells will be installed along the perimeter of the expansion property.

A relevant point of compliance has been established for each portion of the groundwater

monitoring system.,

a. The seven downgradient groundwater monitoring wells in the existing facility
monitoring network will form the point-of-compliance boundary for Units 1 and 3.
b. The 12 downgradient groundwater monitoring wells in the expansion area monitoring

network will form the point of compliance boundary for Unit 2.
The proposed monitoring wells will be:

. activated after the permit amendment is approved to collect intra-well background

data;
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60.

. properly screened to monitor the groundwater encountered at the monitored location;

. able to detect a release from the facility.

The GWSAP provides for collecting representative samples from groundwater monitoring
wells and quality assurance/quality control procedures required to ensure valid analytical
results; it also includes methodology for establishing background water quality in each well
and for comparison of the subsequent results to background values in the same well so that

any statistically significant increase may be detected.

Groundwater Protection

6l1.

62.

63.

The proposed expansion of the facility is designed to be protective of groundwater.

a. Quality control procedures will be used during the construction and installation of the

liner system.
b. A Soil and Liner Evaluation Report (SLER) and/or a Geomembrane Liner Evaluation
Report (GLER) will be submitted to TCEQ detailing the final construction and lining

of a new disposal cell prior to the placement of any waste in that cell.

The composite liner system for Unit 2, the area of proposed expansion, will consist of at least
a two-foot layer of compacted soil with a hydraulic conductivity of no more than 1 x 107
cm/sec oyerlain by a minimum 60-mil high-density polyethylene (HDPE) geomembrane, a
leachate drainage layer of either geocomposite (geonet bonded to geotextiles) or geotextile,

and a minimum 2-foot thick protective soil layer.

The un-built but permitted Unit 3 will have either the same liner system proposed for Unit

2 or an equivalent alternate that uses a geosynthetic clay liner instead of the compacted

soil layer.
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For Units 2 and 3, leachate percolating through the waste will be collected in a drainage layer
constructed above the liner and will flow by gravity to a leachate collection corridor or

sideslope chimney drain.

a. The leachate collection system materials are expected to be chemically resistant to
the anticipated leachate and of sufficient strength to prevént collapse of the leachate
collection drainage layers dué to the pressures exerted by overlying materials.

b. The leachate collection components are designed to function through the active life,
scheduled closure, and post-closure care period. '

C. The proposed leachate collection corridors, centrally located within each phase of
Unit 2 and within Unit 3, will collect leachate from the floor drainage layer and
convey it to the leachate collection sumps. '

d. The leachate collection corridor Will cdnsist of either granular drainage media
encased within a geotextile filter or a perforated six-inch diameter HDPE SDR-11
pipe embedded within a granular drainage media encased within a geotextile filter.

e. Collected leachate within each phase will be carried to the leachate collection sump
located at the low point of the phase.

f. The leachate collection systém for Units 2 and 3 is designed to maintain“ a head of
less than 30 cm (12 inches) over the liner system.

g Leachate recovered from sumps Will be pumped directly into a tanker truck and
disposed off site at a TCEQ-approved treatment facility, recirculated, or pumped
through a force main system to leachaie evaporation ponds or other on-site storage

or treatment facilities.

Leachate will be recirculated only on landfill areas that have a liner that complies with 30

TAC § 330.299(a)(2).

The minimum strength values for the liner and final cover systems are incorporated into the

Soil and:Liner Quality Control Plan (SLQCP).
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67.

68.

69.

70.

71.

72.

73,

A factor of safety is a ratio of resisting forces compared to driving forces.

When waste is placed too steep or too high, the waste can move along the liner system upon
which it is placed, Minimum acceptable safety factors for slope stability depend on project-

specific conditions and uncertainties.

Applicant’s targeted slope safety factors for interim conditions is 1.25, and for long-term

conditions, it is 1.5,

For Unit 1, a 1,25 targeted factor of slope safety for final landfill slopes is appropriate based
on project-specific liner testing and measured strength parameters demonstrating the safety

of this slppe.

For large-displacement strengths, a 1.0 target factor of safety is appropriate for short-term

conditions and 1.15 for long-term conditions.

The SLQCP specifies materials, equipment, and construction methods for the compacted soil
liners; details installation methods and quality control testing and reporting for the flexible
membrane liners; provides guidance necessary for testing and reporting evaluation

procedures for the person preparing the SLER and/or the GLER; and describes

implementation procedures.

Liner éxcavations will extend into Stratum III and portions of the liner may be constructed

below the seasonal high water table.

a. Stratum III is of such low permeability that groundwater cannot move sufficiently to
exert a force that would damage the liner.
b. Should localized sweeps or wet areas occur during excavation, the dffected areas will

be over-excavated and backfilled/compacted with competent material.
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C. If fracture water is observed in the clay and claystones during construction which
could exert an uplift force on the liner, an evaluation will be made regarding the
magnitude of groundwater present and, if needed, the construction of liner systems
will incorporate short-term groundwater control and ballasting as described in
the SLQCP. . _

d. If short-term liner stability is needed, long-term liner stability will be accomplished
by the presence of soil and/or waste ballast.

e. After construction of the liner and placement of ballast, the pressure relief/de-

watering system will be terminated.

t

Drainage and Floodplain Analyses

74,

75.

76.

The facility is designed and will be constructed to preveﬁt the discharge of any solid wastes
or pollutants adjacent to or into waters of the State of Texas or the United States, non-point
source pollution of the waters of the United States, and discharge of dredged or fill material
into waters of the State of Texas oi the United States in violation of Section 404 of the Clean

Water Agt.

Surface water controls at the proposed expansion will be designed to prevent rainfall run-off
from coming in contact with leachate or refuse, maintain natural drainage patterns, and

minimize erosion.

The Groundwater and Surface Water Protection Plan and Drainage Plan shows the locations,
details, and typical sections of the surface drainage controls at the facility consisting of

drainage benches and terraces, channels, detention ponds, culverts, berms, and

- other facilities.
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Applicant has received Texas Pollutant Discharge Elimination System (TPDES) Multi-
Sector Permit No. TXR05K953, in compliance with the federal Clean Water Act § 402, as

amended, and the National Pollution Discharge Elimination System.

No contaminated water will be discharged without authorization by TCEQ and in accordance

with the TPDES permit.

The landfill will not restrict the flow of the 100-year flood, reduce the temporary water
storage capacity of the floodplain, or result in washout of solid waste so as to pose a hazard

to human health and the environment,

a. The waste disposal limits of the facility are located outside the 100-year floodplain,
as shown on the Federal Emergency Management Agency (FEMA) Flood Insurance
Rate Map Community Panel Number 4854630130C (1986).

b. The central portion of the site associated with Mesquite Creek is within the flood
pool of the downstream Freedom Lake. '

C. The permitted waste disposal limits and the expansion area’s waste disposal areas,
perimeter roads/berms, and leachate evaporation pond areas do not extend into the
Ffeedom Lake flood pool.

- d. Two storm water ponds are partially within the upper elevations of this flood pool,
but are designed to allow backflow into the ponds during a flood event through their
principal spillway pipes so as not to change the flood storage capacity of
Freedom Lake.

e. Flood protection levees or other improvement to provide protection from the 100-

year flood are not necessary.

There will be no nonpoint source of pollution that will violate any requirement of any
areawideé:or statewide water quality management plan approved under the federal Clean

Water Aet.
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Applicant will use working face berms, drainage benches, or a combination of the two to

control and minimize any contact between surface waters and solid waste.

Run-off from undeveloped, closed, or final or intermediate covered portions of the site will
be controlled using berms, channels, and storage pond areas to prevent flow onto the active

portion of the landfill during the peak discharge from the 24-hour, 25-year storm.,

a. Uncontaminated water may be used for site operations, evaporated naturally, or
discharged offsite as authorized under TCEQ and TPDES permits.
b. A Storm Water Pollution Prevention Plan has been developed and implemented for

the construction and operation of the facility.
The entire site is part of the Mesquite Creek Watershed.

The natural site condition consists of five drainage basins.

b. . The pre-development watershed condition incorporates the currently permitted
surface water management system within the 96-acre permit area, and the remainder
of the watershed area is the same as the natural site condition, including offsite areas
and the proposed expansion area. |

C. The post-development condition will maintain similar drainage patterns to the natural
site and pre-development conditions.

d. For all three conditions (natural, pre-development, and post-development), five
locations were identified to represent the points of concentrated discharge of storm

water from the site.
The natural drainage patterns will not be significantly altered as a result of the landfill

development; an increase in run-off volume will occur for three discharge points, but the

post-development discharge rate will be less than the pre-development discharge rate.
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85.

86.

87.

The surface water management system design with its perimeter drainage channels, storm
water ponds, and diversion berms will be used during development and operation of the
facility and will ultimately transport sediments from the final cap or interim cover slopes to

storm water ponds.

Best management practices will be used to further minimize soil erosion and sedimentation

| during the development and operational periods,

Applicant’s drainage facility maintenance plan consists of periodic inspections of surface
water facilities and repair of those which have been impacted by erosion or other causes;
provisions of the Erosion and Sediment Control Plan will be incorporated into the drainage

facility maintenance plan, as appropriate.

Geotechnical Investigation

88.

89.

90.

91.

Stratum I soil is suitable for soil liner and infiltration layer material, as demonstrated by the
successful construction over a portion of the existing facility of a cover system infiltration

layer having a hydraulic conductivity less than 1 x 107 cm/sec.

Strata III and IV soils will be suitable for use in liner systerri and final cover system
construction; the hydraulic conductivities for Strata Il and IV ranged from 2.8 x 10 t0 3.5

x 10°® cm/sec.
The facility will be stable if designed and constructed as proposed in the application.

For all conditions evaluated, the calculated factor of safety is greater than or equal to the
minimum target factor of safety.

1
g"
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92.

Since positive drainage will be maintained, calculated foundation settlements beneath the

landfill are considered acceptable.

a. The highest differential settlements along the leachate collection corridor will occur
where the corridor is underlain by the thickest, most compressible materials, i.e., the
Stratum II clays, and the differential loads along the corridor are the greatest.

b. The minimum calculated post-settlement slope for the evaluated sections in Units 1,

2, and 3 is 0.4%.

Site Operating Plan

93.

94,

9s5.

96.

97.

The entire application — including the site development plan, Site Operating Plan (SOP),
final closure plan, post-closure care plan, landfill gas management plan, and any other
required plan — will be placed into the facility’s site operating record and will become

operational requirements for the facility.

All information placed in the operating record of the facility will be retained for the life of

the facility, including the post-closure period.

After Applicant requested authorization to opera'te its facility 24 hours a day, seven days a
week, it entered into a settlement agreement with Guadalupe County by which it agreed to
conduct operations on Monday through Friday from 4:00 a.m., to 8:00 p.m. and on Saturday

form 4:00 a.m. to 3:00 p.m., unless an emergency requires extended operating hours,

Even though Applicant plans buffer zones around the premises, continuous operations could

be disturbing to nearby residents.

The operating hours in the settlement agreement will provide Applicant with several more

hours per day for waste acceptance activities than Applicant currently has.
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98.

99.

100.

101.

102.

103.

104.

105.

106.

107.

Applicant has been operating for many years with fewer waste acceptance hours than those

described in the settlement agreement.

Applicant’s waste acceptance hours should be limited to those stated in its agreement with

Guadalupe County.

During emergency conditions, Applicant may seek the ED’s approval of alternate

operating hours.
Actual facility operating hours in effect at any given time will be posted at the entrance.

Applicant will cover portions of the working face with soil throughout the day, as filling

operations are completed in one area of the working face and expanded into another.
Only part of the working face will be uncovered at any given time.

Applicant must have sufficient on-site equipment to place a six-inch layer of earthen material
AN

. on any uncovered waste within one hour of detecting a fire.

Special waste will be received at the facility in accordance with the Special Waste

Acceptance Plan and the permit.

Class 1 regulated asbestos-containing material will be accepted for disposal within the fill
area and is specifically approved for this facility. Procedures regarding acceptance and
handling; of asbestos are outlined in the Asbestos Management Plan.

Wastes specifically prohibitéd from landfill disposal will not be accepted for disposal.

3
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108.

109.

110.

111.
112.

113.

The SOP contains procedures to ensure that regulated hazardous and PCB wastes will not

be accepted at the facility.

To prevent the disposal of unauthorized waste at the facility, the SOP provides that the
Applicant will post signs regarding hazardous and other unacceptable wastes, screen
incoming waste at the gate or offsite before disposal, provide personnel training, reject
haulers carrying unauthorized wastes, and perform random sampling in accordance with the

random inspection procedures for the facility.

Access to the facility will be controlled using artificial batriers, including a perimeter fence

and a gated entrance.

a. The gated entrance will restrict access when the facility is not open, but allow
sufficient access for vehicles to maneuver through the gate when the facility is open.

b. The perimeter fence will consist of chain-link fence at least five feet in height.

The unloading of waste will be restricted to the active working face, and the working face

will be confined to as small an area as-practical.

A trained employee will be present at the entrance at all times during operating hours to

monitor all incoming loads of waste and will direct traffic to the appropriate unloading area.

The working face will be maintained and operated in a manner to control windblown

solid waste.

a. Daily cover or the appfoved equivalenf, litter fences, and litter collection will be

employed to protect the working face from prolonged exposure.
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114.

115.

116.

117.

118.

b. A minimum of six-inches of daily cover will be used in order to prevent disease
vectors, control windblown debris and odors, reduce the possibility of fire, prevent

scavenging, and improve the operation of the facility.

Solid waste unloading, storage, disposal, or processing operations may not take place within

any easement that crosses the site or within any buffer zone.

The landfill operator will take the necessary steps to ensure that vehicles hauling waste to the

site properly secure the load in order to prevent the escape of any part of the load.

The operator will, as necessary, post signs at the landfill entrance requiring loads to be
covered or enclosed and stating the potential consequences for non-compliance, including

assessing litter control surcharges.

On a daily basis during daylight hours when the facility is in operation, all public roads and
rights-of-way serving the facility will be inspected and cleaned of spilled materials and wind
blown waste for a distance of two miles in either direction from any entrance used for the
delivery of waste to the site. This litter pick-up area will extend along Kohlenberg Lane,

FM 1101, and Schwarzlose Lane.

The landfill manager will ensure that no unit of the landfill violates any applicable

requirements of the approved state implementation plan under the federal Clean Air Act.

a. The facility has applied for a TCEQ Title V General Operating Permit and is operated

inraccordance with a TCEQ Air Permit by Rule Registration O. 50924 for the landfill
gas flare.

b. No open burning of waste will be permitted on-site.
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119.

120.

121,

122,

123..

124,

125,

Applicant will institute an odor management plan that uses a combination of identifying the
sources of odor and methods to minimize or eliminate those odors; methods to achieve these
objectives include waste and leachate handling procedures, timely placement of cover

materials, the elimination of ponded water, and gas control.

Vector control will be achieved through application of daily cover, eliminating ponded water,
minimizing the working face, and if necessary, application of appropriate chemicals using
appropriate health and safety practices. Non-lethal bird control measures such as

pyrotechnics, baiting and decoys, may be used to discourage birds at the site.

Applicaﬁt will minimize the tracking of any mud and trash by vehicles entering or exiting
the facility onto public roadways. Vehicles will traverse all-weather site access roads and

paved site entrance roads allowing for mud to be removed from the vehicle.
No scavenging will be permitted.

Salvaging will be allowed with specific authorization from the landfill manager in
accordance with the SOP, but will not be allowed to interfere with prompt sanitary disposal

of solid waste or to create a public health nuisance.

Landfill .gas will be monitored and controlled in accordance with the Landfill Gas

Management Plan.
Ponding of water over waste areas will be minimized and eliminated.

a. .  The area in which the ponding occurred will be filled in and regraded within seven
days of the occurrence.
b. Ponded water from an area with at least 12-inches of intermediate cover will be

pumped or otherwise removed to the facility’s drainage system.
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c. The ponding prevention plan will use high density compaction during placement of
the wastes along with constructing and maintaining proper cover and slope on all

areas to prevent ponding over waste areas.

126. The SOP prohibits discharge of contaminated water without specific written authorization
from TCEQ; water that has become contaminated by contact with the working face or with
leachate shall be segregated from uncontaminated surface and groundwater and

properly managed.
Transportation:

127. Theroadways in the vicinity of the facility are adequate to handle the existing and projected
future traffic.
a. Access to the facility is provided via FM 1101 to Kohlenberg Lane.
b. FM 1101 is primarily accessed from the south via Highway 46, from the west via I-
35 to Kohlenberg Road, or from the north via Highway 123.
c. FM 1101 is a 24-foot wide, two-lane undivided, asphalt—péved road. Kohlenberg

Lane is an approxi.mately'22-foot wide, two-lane, undivided, asphalt-paved road.
128. Applicant notified the Texas Department of Transportation regarding the proposed
expansion, and the agency determined that the impact on the surrounding area roadways as

a result of the proposed expansion would be minimal.

129.  The current site entrance is off Kohlenberg Lane in Comal County, and the proposed

entrance is on the same road but across the Guadalupe County line.

130.  The proposed site entrance, which is near a bend and at a dip in the road, may not comply

with line-of-sight standards established by the American Association of State and Highway
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131.
documentation to TCEQ showing that entrance will meet AASHTO standards.

132,  Prior to constructing the proposed new site entrance, Applicant will submit its design to the
Executive Director, and the entrance must meet the line-of-sight requirements established
by the American Association of State and Highway Transportation Officials

133. The U.S. Department of Transportation Federal Aviation Administration issued a
“Determination of No Hazard to Air Navigation” for the lateral expansion and for the
currently, permitted landfill.

Land Use

134. The land use information provided in the application contains the technical information -
specified in 30 TAC § 330.53(b).

135.  The United States Department of the Interior Fish and Wildlife Service confirmed that the
facility is not located within designated critical habitat of any federally-listed threatened or

-endangered species. '

136. The Mountain Plover, a bird species identified as rare, previously has been sighted in the
general area near the landfill, -

137.  Mountain Plovers are known to frequent plowed fields and areas of disturbance.

Transportation Officials (AASHTO), which require approximately 70 meters of sight
distance before a turn. ‘

Applicant agreed that, prior to construction of the new site entrance, it will submit
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138.

139.

While the Texas Parks and Wildlife Department (TPWD) does not anticipate adverse
impacts to any threatened or endangered species from the proposed project activities, TPWD
recommended measures to avoid impacts to the Mountain Plover that could prevent the

listing of the species in the future.

The TPWD’s recommendation included educating landfill pe;rsonnel about Mountain Plovers

so that adverse impacts to the species are avoided.

Reporting and Transcription Costs

140.
141.
142,
143.

144.

145.

146.

Applicant will be the primary beneficiary of the application’s approval.
Applicant and TJFA participated significantly in the hearing.
[Deleted]

As statutory parties to the proceeding who cannot appeal the Commission’s decision, the ED
and OPIC, by rule, cannot be assessed reporting or transcription costs. TEX. WATER CODE
ANN. §§5.228, 5.273(a), 5.275, and 5.356; 30 TAC § 80.23(d)(2).

The ED’s participation was limited to providing information to complete the

administrative record.

Protestant CCL is comprised of individual landowners whose financial means are,
presumably, more limited than those of the corporate parties, and CCL did not participate

significantly in the questioning of witnesses at the hearing,

Applicant was billed $15,192 in reporting transcription costs for the preliminary hearing and

hearing on the merits.
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147.

Of that total cost, $8,999.05 was for daily delivery of the transcript, which
Applicant requested.

CONCLUSIONS OF LAW

The Commission has jurisdiction over the disposal of municipal solid waste and the authority

to issue this permit under TEX. HEALTH & SAFETY CODE ANN. § 361.061,

Notice was provided in accordance with TEX. HEALTH & SAFETY CODE ANN. § 361.0665,
30 TAC §§ 39.5 and 39.101, and TEX. GOV’T CODE ANN.§§ 2001.051 and 2001.052.

.SOAH has jurisdiction to conduct a hearing and to prepare a Proposal for Decision. TEX.

GoVv’T CODE ANN. § 2003 .47,

Applicant submitted a complete permit amendment application, as required by TEX. HEALTH
& SAFETY CODE ANN. §§ 361.066 and 361.068, which demonstrated that Applicant will
comply with all relevant aspects of the application and design requirements as provided in

30 TAC §§ 330.4(m) and 330.51(b)(1).

The application was processed and the proceeaings described iﬁ this Order were conductedn
in accordance with applicablelaw and rules of the TCEQ, specifically 30 TAC § 80.1 et seq.,
and the State Office of Administrative Hearings, specifically 1 TAC § 155.1 et seq., and
Subchapter C of the TEX. HEALTH & SAFETY CODE ANN, Chapter 361,

The evidence in the record is sufficient to meet the requirements of applicable law for
issuance of the Draft Permit, as modified by this Order, including all requirements of the

Solid Waste Disposal Act, TEX. HEALTH & SAFETY CODE ANN. Chapter 361, and 30 TAC

_Chapter 330.
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10.

11.

12.

13,

14.

The expansion of the proposed Mesquite Creek Landfill, if constructed and operated in '
accordance with the Solid Waste Disposal Act, 30 TAC Chapter 330, and the Draft Permit
as modified by this Order, will not adversely affect public health and welfare, physical

property of the people of Texas, or the environment.

The application conforms to the applicable requirements of the Engineering Practice Act,
TEX. REV. CIV. STAT. ANN. art. § 3271a, as provided in 30 TAC § 330.51(d) and 22 TAC
§ 131.166.

Applicant should be required to pay the cost of daily delivery.
The remaining cost of $6,192.95 should be equally divided between Applicant and TIFA.

Transcription costs of $3,096.47 should be assessed to TIFA and $12,095.53 should be

assessed to Applicant.

Prior to construction of the new site entrance, Applicant should submit documentation to

“TCEQ showing that the entrance will meet AASHTO standards.

The SOP should provide that, as part of regularly scheduled training, Applicant will instruct
its key site personnel about Mountain Plovers so that adverse impacts to the species may

be avoided.

The facility’s waste acceptance hours should be Monday through Friday from 4:00 a.m. to
8:00 p.m. and Saturday from 4:00 a.m. to 3:00 p.m., unless an emergency requires extended
waste acceptance hours. Transportation of materials on- and off-site and operation of heavy
equipment should be allowed Monday through Saturday, from 4:00 a.m. to 9:00 p.m., and
on Sunday from 5:00 a.m. to 9:00 p.m. Other activities should not be limited to specified

hours-and may be conducted by the facility, as necessary, at any time.
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15.

Pursuant to the authority of, and in accordance with, applicable laws and regulations, the

requested permit should be granted.
EXPLANATION OF CHANGES

The Commission made non-substantive, typographical corrections to Finding of Fact Nos.
20,32,37.b,, 58.b., and 143 consistent with the Applicant’s exceptions, which were agreed
to in writing by the ALJ by letter dated May 5, 2008. In addition, the Commission corrected
a legal citation in Finding of Fact No. 46.c. from “33.231[a]” to “330.231(a).”

The Commission added new Ordering Provision No. 3, adopting the Executive Director’s
Response to Comments. Since thisisa HB801 matter, Commission rule 30 TAC § 50.117(f)

requires the Commission to either adopt the Executive Director’s response to public

‘comment in whole or in part or to prepare a Commission response. In this matter, the

Commission determined that it was appropriate to wholly adopt the Executive Director’s
Response to Comments. The remaining ordering prov151ons were re-numbered accordmgly

to accommodate the addition of new Ordering Provision No. 3.

- The Commission deleted proposed Finding of Fact No. 142 regarding transcript costs. The

Commission determined that the proposed finding was irrelevant to the Commission’s

consideration on apportionment of transcript costs.

The Commission determined to modify proposed Finding of Fact Nos. 97-99, Conclusion
of Law No. 14, and Ordering Provision No. 1.a. consistent with the Applicant’s exceptions.
The Commission determined that it was appropriaté to limit the hours for waste acceptance
and hours of other specified activities (i.e. transportation of maferials on- and off-site and
operation of heavy equipment) to those agreed to between the Applicant and Guadalupe

County, as set forth in detail in the Applicant’s exceptions.

32




NOW, THEREFORE, BE IT ORDERED BY THE TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY, IN ACCORDANCE WITH THESE FINDINGS OF FACT
AND CONCLUSIONS OF LAW THAT:

1 Permit No. MSW-66B for a Type IMSW landfill in Comal and Guadalupe Counties, Texas,
is hereby issued to Waste Management of Texas, Inc., as set out in Draft Permit No. MSW-
66B, with the following modifications:

a. The facility’s waste acceptance hours should be Monday through Friday from 4:00
a1m. to 8:00 p.m. and Saturday from 4:00 a.m. to 3:00 p.m., unless an emergency
requires extended waste acceptance hours; transportation of materials on- or off-site
and operation ofheavy equipment may be conducted Monday through Saturday, from
4:00 a.m. to 9:00 p.m., and on Sunday from 5:00 a.m. to 9:00 p.m.; other activities'
are not limited to specified hours and may be conducted by the facility, as necessary,

at any time;

b. Prior to construction of the new site entrance, Applicant shall submit documentation

showing that the entrance will meet AASHTO standards; and

c. As part of regularly scheduled training, Applicant will instruct its key site personnel

about Mountain Plovers so that adverse impacts to the species may be avoided.

2. Thé Applicant shall pay $12,095.53 of the transcript costs, and TJFA shall pay the
remaining $3,096.47.

3. The Commission adopts the Executive Director’s Response to Public Comment in

accordance with 30 TAC § 50.117.
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4. The Chief Clerk of the Commission shall forward a copy of this Order to all parties and issue

the attached permit as changed to conform to this Order.

5. All other motions, requests for specific Findings of Fact or Conclusions of Law, and other

requests for general and specific relief, if not expressly granted, are denied for want of merit.

6. If any provision, sentence, clause, or phrase of this Order is for any reason held to be invalid,
‘the invalidity of any portion shall not affect the validity of the remaining portions of
this Order.

7. The effective date of this Order is the date the Order is final, as provided by 30 TAC
§ 80.273 and TEX. GOV’T CODE ANN. § 2001.144,

issueD: OCT 01 2008 TEXAS COMMISSION ON
' 'ENVIRONMENTAL QUALITY

Budd| (i
Buddy Garcla, Cl{airman
For the Commission
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SOAH DOCKET NO. 582-07-0863

TCEQ DOCKET NO. 2006-1931-MSW

APPLICATION OF WASTE § BEFORE THE STATE OFFICE
MANAGEMENT OF TEXAS, INC. §
FOR A MUNICIPAL SOLID WASTE  § OF
PERMIT AMENDMENT; §
PERMIT NO. MSW-66B § ADMINISTRATIVE HEARINGS

PROTESTANTS’ MOTION FOR REHEARING

TO THE HONORABLE COMMISSIONERS OF THE TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY:

COME NOW TIJFA, L.P. (TJFA) and Concerned Citizens and Landowners (CCL), the
landowner Protestants in the above referenced matter, and hereby file this motion for rehearing
of the Texas Commission on Environmental Quality (“TCEQ™ or “the Commission™) Order
granting the referenced permit application to Waste Management of Texas, Inc. (“WMTX")
issued on October 1, 2008. This motion for rehearing is being requested pursuant to 30 TAC
§80.272. Because the Applicant failed to meet its burden of proof that the application complies
with all legal requirements, this motion should be granted and the above-requested permit
application should be DENIED by the Commission. In support of this motion, Protestants
respectfully show as follows:

L BACKGROUND

A preliminary hearing was held on April 13, 2007 that established jurisdiction and named

parties including TJIFA and CCL. The hearing on the merits was held October 22, 2007 through

October 29, 2007 and the PFD was issued by Administrative Law Judge Sarah G. Ramos on
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March 18, 2008. At its agenda meeting on September 10, 2008, the Commission granted
WMTX its permit after having changed the Administrative Law Judge's Proposal for Decision,
Findings of Fact and Conclusions of Law. The Commission's Order was mailed on October 3,
2008 and Protestants are presumed to have been notified on the third day after the date that the
Order was mailed, making the date for filing this motion for rehearing no later than October 27,
2008, as indicated on the TCEQ website.
II.  COMMISSION EERRORS
The Commission erred in granting this permit as follows:
A.SUMMARY OF ERRORS
In this filing, Protestants object and except to certain factual statements and legal
conclusions as presented in the TCEQ Order as set forth below. Protestants believe the TCEQ
Order is therefore fatally flawed under the TCEQ rules, due in part to the following:
(1) the failure of the Applicant to properly characterize the geology, and related groundwater,
associated with the uppermost aquifer (that fails to but should include Stratum IV), in clear
violation of TCEQ rules;
(2) the failure of the Applicant to develop an adequate groundwater monitoring system that is in
compliance with the TCEQ rules, particularly with regards to the location and depth of the wells;
(3) the failure of the Applicant to present an adequate surface water protection and drainage plan
that is in compliance with Commission rules, and especially:
(a) the TCEQ’s incorrect legal conclusion that the Applicant has properly identified that
the site is not located in the 100-year floodplain of Mesquite Creek (even though it

is), by using the FEMA floodplain map which shows no floodplain for this creek
(since FEMA never studied or determined the floodplain for this creek). This is

SOAH Docket No. 582-07-0863
TCEQ Docket No. 2006-1931-MSW
Protestants’ Motion for Rehearing

p-2



contrary to Commission precedent in both the Juliff Gardens and Tan Terra cases on
this very issue; and

(b) the TCEQ’s incorrect legal conclusion that a doubling in the amount of storm water
runoff volume at the permit boundary (due to the diversion of the natural flow of
surface water as a result of drainage areas being redirected by the proposed landfill
design) is not a significant alteration of natural drainage patterns, regardless of the
potential adverse impacts on downstream properties and the lack of any analysis or

discussion to support such conclusion. This is contrary to Commission precedent,
rules and regulatory guidance on this issue.

(4) the failure of the Applicant to provide adequate evidence that landfill slopes will be stable
by providing slope stability analyses that do not meet the minimum factor of safety; and

(5) the failure of the Applicant to present an adequate Site Operating Plan (SOP), since it does
not include the TPWD recommendations to protect a rare species, nor does it include a safe site
entrance design, and its operating hours are contrary to the agreement with the County.

These issues are of particular concern to Protestants, as contrary to Commission
precedent and/or unsupported by or contrary to the evidence in the Application and presented at
the hearing, potentially producing reversible error as adopted by the Commission and are
discussed more fully below.

Finally, the TCEQ and the Applicant have erroneously described the subject permit
amendment application (PAA) as being for a “lateral expansion” in direct contradiction as to

how that term is used in state and federal MSW regulations.

B. APPLICANT’S LACK OF COMPLIANCE WITH REQUIREMENTS

PERTAINING TO GEOLOGY AND HYDROGEOLOGY

1. Uppermost Water-Bearing Zone Incorrectly Identified as Only Stratum II and Should
Have Included the Fractured Portions of Stratum IV
SOAH Docket No. 582-07-0863
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Protestants take exception to the TCEQ’s findings and conclusion that the Applicant
correctly identified, in accordance with 30 TAC 330.56(d)(5)(A)(ii), only Stratum III as the
uppermost water-bearing zone or aquifer and that there are no hydraulically interconnected
aquifers beneath Stratum III, such as the fractured portions of Stratum IV. The basis of the
TCEQ’s incorrect conclusion is the ALJ’s belief that the borings and permeability tests in the
Application sufficiently characterized Stratum III as the uppermost water-bearing zone and that
there was so little water in the borings that penetrated Stratum IV that the ALJ believes it was
reasonable to conclude that water does not move within the fractures identified in Stratum [V
(PFD p. 22).

There is no evidence or insufficient evidencé in the Application or presented at the
hearing to support the ALJ’s or the TCEQ’s finding and conclusion regarding this subject. The
Applicant did not install any piezometers in Stratum IV in order to determine how water moves
within the fractures that had been identified in that stratum (PFD p. 20). Thus, the ALJ had no
evidence of how groundwater moves through or within the fractures of Stratum IV. The ALJ
simply concluded that water does not move within the fractures in Stratum IV because there was
so little water noted in the borings in Stratum IV, according to the Applicant (PFD p. 22).
However, this is not conclusive that water does not move within the fractures of Stratum IV and
contrary to the evidence presented at the hearing. Also, there were at least two borings in the
Application in which it was noted that water was “lost” somewhere in the fractures in Stratum IV

(PFD p. 17). Yet, without any further investigation by the Applicant of this water “loss” in
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Stratum IV, the ALJ somehow concludes water does not move within this stratum. This is
contrary to the evidence presented in the Application and at the hearing.

Protestants agree with the ALJ’s conclusion that Stratum IV is a confining unit at its base
and at least the lower portion is the aquiclude underneath the site (PFD p. 22). However, there
are fractures and weathering in the upper portion of Stratum IV that the Applicant failed to
investigate as to whether this portion of the Stratum transmits groundwater. The upper portion of
Stratum IV is essentially a hydraulically connected underlying aquifer. Even the ED’s geologist,
Mr. Williamson, testified about this and noted that this upper portion of Stratum IV exhibits the
same kind of hydraulic conductivity (ability to transmit water) as Stratum III (PFD p. 21). This
evidence is contrary to the TCEQ findings and conclusions that all of Stratum IV is an aquitard.

This evidence further establishes that the Applicant failed to fully characterize the soil
characteristics of Stratum IV, the upper portions of which contain fractures and should have been
included as part of the upper-most water bearing zone or aquifer, in accordance with 30 TAC
330.56(d)(5)(A)(ii). Because the Applicant failed to include the upper portions of Stratum IV
into the uppermost aquifer, the application also cannot meet the groundwater monitoring
requirements of 30 TAC 330.231(a).

2. Applicant Failed to Conduct Testing of Groundwater Flow for Stratum 1V Inte Which
Excavations will Extend

Protestants take exception to the ALJ’s and TCEQ’s incorrect finding and legal

conclusion that the Applicant adequately analyzed data regarding the site’s hydrogeology (PFD

p. 22). The ALJ was incorrect in finding that the PAA complies with TCEQ rules, specifically
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30 TAC 330.56(d)(5)(B)(i) and (ii) requiring permeability testing of soil layer or stratum along
the side of and below proposed excavations, because the facts and evidence in the Application
and presented at the hearing do not support, and in fact are contrary to, such a finding and
conclusion.

The ALJ specifically noted the evidence presented during the hearing that excavations
will extend into Stratum IV (PFD p. 27 énd 28). The ALJ also correctly notes that the
“Applicant tested neither Stratum IV's groundwater flow direction and rate nor its horizontal
hydraulic conductivity... ” and that “... Ms. Meaux admitted that previous field tests conducted by
others in Stratum IV under Unit 1 were unreliable for use in this application...” (PFD p. 20 and
21). The Application does not meet the MSW rules associated with the requirements for the
Geotechnical Report, clearly stated at 30 TAC 330.56(d)(5)(B)(i) and 330.56(d)(5)(B)(ii):

“(i) A laboratory report of soil characteristics shall be determined from at least one

sample from each soil layer or stratum that will form the bottom and side of the proposed
excavation and from those that are less than 30 feet below the lowest elevation of the lowest

excavation...”

“(ii) ... Those undisturbed samples that represent the sidewall of any proposed trench,
pit, or excavation shall be rested for the coefficient of permeability on the sample s in-situ
horizontal axis ...”

As can be seen, this rule requires the horizontal permeability of the stratum that will form
the sidewall of any excavation to be tested. The ALJ and TCEQ know that excavations will
extend into Stratum IV and that no reliable testing of the horizontal permeability of this stratum

was conducted by the Applicant or provided in the Application. Yet both the ALJ and the TCEQ
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somehow find that the PAA complies with these rules. This is contrary to the evidence presented
at the hearing.

For example, the evidence at the hearing revealed that the Applicant did not conduct any
permeability testing within the upper portions of this Stratum IV, and this was even stipulated to
by the Applicant’s attorney (Tr. P. 1093, L. 16 ~ P. 1095, L. 18); therefore, neither the Applicant,
the ALJ nor the TCEQ can know if and/or how groundwater moves through the fractures in the
weathered portions of this soil layer. The only evidence presented at the hearing regarding
groundwater movement in Stratum IV is associated with permeability tests previously conducted
by others under Unit 1 of the existing landfill only. However, the three permeability tests that
were run previously by others on the upper portions of Stratum IV under Unit 1 were found by
Ms. Meaux at the hearing to be “unreliable” (Tr. P. 510, L. 15 - P. 511, L. 17).

Therefore, Protestants contend that the evidence presented at the hearing shows that the
Applicant clearly failed to comply with this TCEQ rule regarding the determination of soil
characteristics along the side of and beneath the landfill excavation in Stratum IV. This
determination is necessary to provide the appropriate depth of screenming for groundwater
monitoring wells that need to extend below the landfill, as discussed below. This fatal flaw in

the Application requires this permit request be DENIED and that this motion for rehearing be

granted.

3. Other Relevant Issues Not Addressed by ALJ in the PFD
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The PFD failed to address other defects in the Application that were raised by the

Protestants and discussed in their briefing on Closing Arguments, one of which is as follows:

GEOLOGY REPORT FAILS TO COMPLY WITH TCEQ RULES

TJFA raised an issue during the hearing and in its Closing Argument that the Geology
Report failed to comply with TCEQ rules. Specifically, Attachment 4 of Part III of the PAA
contains the Geology Report, which is required to include certain information as listed in 30
TAC § 330.56(d). However, this Geology Report does not contain all of the required
information.

For example, any limitations associated with the facility due to unfavorable topography,
such as floodplains, must be discussed in this report (see 30 TAC § 330.56(d)(1)). As discussed
below regarding the FEMA floodplain map, no such floodplain information is provided in this
report, even though this site is located within the floodplain associated with Mesquite Creek.

Therefore, this Geology Report fails to provide the requisite information to satisfy the
legal requirements of the TCEQ regarding a permit application for a municipal solid waste
facility. This is contrary to the TCEQ Finding of Fact No. 26.c. Therefore, Protestants contend

that this PAA must be denied and this motion for rehearing be granted.

C. INADEQUATE GROUNDWATER MONITORING SYSTEM

Protestants object and except to the TCEQ’s findings and conclusion that the proposed

groundwater monitoring system complies with the TCEQ rules. The failure of the Applicant’s
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geologist, Ms. Meaux, to adequately characterize the geology and hydrogeology of the site as
discussed above results in an inadequate groundwater monitoring system. Furthermore, Ms.
Meaux is not even identified in the PFD as a “qualified groundwater scientist” as that term is
defined and required in the MSW regulations (e.g. PFD, page 8). The application’s groundwater

monitoring system will not meet 30 TAC 330.231(e). Specific inadequacies are discussed

below.

1. Wells Should Be Screened Below Excavation into Stratum IV

Protestants object and except to the ALJ’s conclusion and the TCEQ findings and
conclusion that the proposed groundwater monitoring wells that will be screened only into
Stratum III and not into the fractured portions of Stratum IV (where some excavation and
landfilling will extend) meet TCEQ’s regulatory requirements. According to the ED’s geologist,
Mr. Williamson, portions of the landfill will be excavated into Stratum IV and the pollutant
pathway could be in this stratum (PFD p. 23 and 27). As such, failing to screen any monitoring
wells below this excavation and into the fractured portions of Stratum IV fails to comply with
TCEQ rules, e.g. 30 TAC 330.231(e)(1).

Apparently, the ALJ and TCEQ are only concerned about potential contamination from
this proposed landfill reaching the Edwards Aquifer (PFD p. 28). This is not what concerns the
landowner Protestants. The concern is the potential contamination of the groundwater in both

Stratum III and the upper portions of Stratum IV, and subsequent contamination of surface
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waters in the area. Yet only Stratum III will be monitored. This is not being protective of

human health and the environment, contrary to the TCEQ findings and conclusions.

2. Wells Should Be Located Along Kohlenberg Lane Adjacent to Unit 1

Protestants object and except to the ALJ and TCEQ’s findings and conclusion that it is
not necessary to place a monitoring well along Kohlenberg Lane adjacent to Unit 1 (PFD p. 34).
The ALJ based her conclusion on the testimony of Mr. Williamson, the ED’s geologist, who said
that groundwater does not move towards Kohlenberg Lane, based on the potentiometric maps
contained in the Application (PFD p. 33-34).

There is clearly the need for monitoring wells along Kohlenberg Lane adjacent to Unit 1.
This landfill is one of the oldest landfills (MSW-66) still in operation in the state. Unit 1
includes the original landfill disposal cells from the 1970s at a time when no requirements
existed for the construction or testing of liners or leachate collection systems. There is no
evidence that approved landfill liners were installed in these old cells that were filled adjacent to
Kohlenberg Lane.

Currently, there is only one monitoring well along this roadway, MW-2. However, the
Applicant proposes to remove this well, as being at best a side-gradient well, leaving no wells
along this roadway adjacent to Unit 1. The groundwater contour map (Drawing 4-13A on page
1105 of APP-202) contained in the Application shows that groundwater does flow downgradient
towards and potentially under this roadway before reaching Mesquite Creek (Tr. P. 890, L. 6 — P.

891, L. 14). It is interesting to note that in recent draft guidance for evaluating permit
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modifications related to the placement of monitoring wells as required by the March 2006 rule
revisions, the TCEQ staff stated that side-gradient wells should be considered downgradient and
included in the Point of Compliance. Therefore, it is important that there be monitoring wells
along this flow path, in order to be in compliance with the TCEQ rules (30 TAC §
330.231(a)(2)). Having too many monitoring wells versus too few is in keeping with the intent
of the TCEQ rules as being protective of human health and the envifonment.

Therefore, Protestants contend that MW-2 must remain as a down-gradient well along
Kohlenberg Lane and not be removed as proposed by the Applicant and as recommended in the
PFD. By allowing for such removal, the TCEQ Order does not comply with TCEQ rules as

being protective of human health and the environment.

3. Wells Adjacent to Unit 1 Will Be Influenced by Water in Ponds A and B

Protestants object and except to the ALJ’s conclusion, and any TCEQ finding and
conclusion consistent with or based on this conclusion, that water in Ponds A and B will not
influence wells adjacent to Unit 1, as being contrary to the evidence presented at the hearing or
not supported by any evidence (PFD p. 35). The ALJ based her conclusion on the mistaken
belief that these ponds are designed for “detaining” water rather than “retaining” water (PFD p.
35). Thisisin spité of the testimony of the Applicant’s own geologist who testified that there
was a possibility that the stored water in Pond A could influence MW-2A (PFD p. 35). And she

doesn’t know if MW-4 would be influenced by Pond B, since neither she nor Mr. Graves know

the elevation of Pond B (Tr. P. 620, L. 24 — P. 625, L. 19).
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The Applicant argued in its Closing Argument that Ms. Meaux’s acknowledgement of a
possible influence of these ponds on groundwater monitoring wells is predicated on the
assumption (also made by the ALJ) that these ponds are “retention” ponds rather than
“detention” ponds (Appl. Closing Argument p. 20). However, the only assumption Ms. Meaux
was asked to make at the hearing when asked this question was that water could sit within Pond
A between its bottom (at elevation 593.0) and six inches higher (at elevation 593.5), which is
what Mr. Graves testified as being how Pond A functions as constructed (TR. p. 146:14-20).
Within this six-inch range, Pond A does function like a retention pond, according to Mr. Graves,
unlike all of the real detention ponds proposed around Unit 2. Ms. Meaux reached her
conclusion that Pond A could influence MW-2A only after considering this information and
checking groundwater levels in this area.

The lack of information in the Application or presented at the hearing regarding these two
storm water ponds is disturbing. These two ponds were not part of the previous permit
amendment application for MSW-66A, and yet were constructed some time after that permit
amendment was granted by the TCEQ and before this current permit amendment application was
filed. There was no evidence presented during the hearing that the TCEQ ever approved the
design or construction of these two ponds.

Mr. Graves testified that he did not include much information about these two ponds in
the Application because they were existing ponds (TR. p. 142:1-5). Ms. Meaux obviously did

not know anything about these two ponds nor did she consider how they might influence
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groundwater in the vicinity of these ponds when she was characterizing groundwater flow in the
area and proposing her groundwater monitoring system.

This lack of information in the PAA regarding these two ponds and their potential for
influencing groundwater flow in the area is a failure to comply with the TCEQ rules and forms a
basis for denial of this permit application request.

Therefore, Protestants contend that the evidence presented in the application or at the
hearing does not support the ALJ’s findings, nor the findings and conclusion of the TCEQ
regarding these two ponds influencing groundwater in nearby monitoring wells and its flow
direction, and contend that these two ponds must be lined so that any standing water in them will

not influence groundwater in the vicinity of these ponds.

4. Applicant Should Have Been Required to Conduct Assessment Monitoring

Protestants object and except to the ALI’s conclusion, and any TCEQ finding or
conclusion based thereon, that the Applicant was not required to conduct assessment monitoring
due to the detection of 1,1-DCE at MW-3 (PFD p. 37). The ALJ reached her conclusion based
on her finding that “... 1,1-DCE was not confirmed...” through re-sampling, although if had it
been, then assessment monitoring would have been required (PFD p. 37).

The evidence presented in the Application and at the hearihg showed that on at least four
separate occasions over a two-year period, the contaminant, 1,1-dichloroethylene (DCE), was
detected in the groundwater at MW-3 (TJFA Exhibit 3 P. 9, L. 38-44). This well is located

down-gradient of the existing Unit 1 (where unlined cells were filled as part of the old landfill)
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and just up-gradient of Mesquite Creek. The level of contamination detected in this monitoring
well was at or above 0.007 mg/l, which is the Maximum Contaminant Level (MCL) for this
contaminant (see 30 TAC § 330.200(d)(8) Table 1). The minimum level of detection or the
reporting limit for this contaminant is 0.005 mg/l (Tr. P. 1213, L. 25 - P. 1214, L. 19). Each
time a re-sampling was conducted by the Applicant, the level was below the detectable level of
0.005 mg/l. The repeated detection of this contaminant at or above the MCL should have
triggered an assessment monitoring according to the TCEQ rules at 30 TAC 330.235 to
determine its source, yet this was not done by the Applicant, and the ED did not require it.

At the hearing, the Applicant brought forward Mr. Kerfoot, a witness who confirmed that
1,1-DCE occurred in the groundwater, but only before and during landfill gas exceedances,
(PFD p. 37). This is an admission by the Applicant that this contaminant was detected in the
groundwater, and therefore this should have triggered an assessment monitoring.

Protestants contend that the TCEQ rules require the Applicant to conduct an assessment
monitoring of MW-3 for the presence of 1,1-DCE that had previously been detected in order to

determine its source. Elimination of any influence by Pond A on this monitoring well may be

needed to accomplish this.

D. INADEQUACY OF GROUNDWATER AND SURFACE WATER
PROTECTION PLAN AND DRAINAGE PLAN

1. Doubling in Runoff Volume Due to Diverted Drainage Area Violates TCEQ Rules and
State Law
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Protestants object and except to the ALJ and TCEQ’s findings and conclusion that
sufficient analyses and discussion was provided showing natural drainage patterns will not be
significantly altered by the development of the proposed landfill, despite the fact that the runoff
volume will double at the permit boundary associated with Discharge Point E (PFD p. 39). The
ALJ based her conclusion on the fact that the Applicant showed that the “peak” discharge rates
will be reduced by the use of storm water “retention” ponds (PFD p. 39).

The use of “retention” ponds is one of the specific methods which the TCEQ Guidance
Document RG-417 provides for controlling increases in “runoff volume” so as not to have a
significant alteration at the permit boundary (PFD p. 40). However, the evidence in the
Application and presented at the hearing shows that the pond controlling runoff at Discharge
Point E, where the runoff volﬁme is shown to double, is NOT a “retention” pond, but rather a
“detention” pond. Specifically, the ALJ noted that Mr. Graves explained that increased volumes
of storm water runoff resulting from the landfill’s development will be “detained” and
subsequently discharged at the site’s drainage points, and that the “... peak flow will be reduced
by the use of the ponds...” (PFD p. 41). As such, even after the storm water leaves this
“detention pond”, the runoff volume is still significantly more than natural conditions at the
permit boundary, even though the “peak” flow will be reduced.

Assuming the ALJ meant to write “detention pond” rather than “retention pond” in her
PFD (she does use “detention” ponds on pages 41 and 44 of her PFD), the evidence provided at
the hearing and in the Application establishes that only the “peak” discharge rate is being

reduced at Discharge Point E. Almost all other discharge rates less than the peak rate crossing
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the permit boundary at this location will be greater than would naturally occur due to the
substantial increase in runoff volume (about 200%), diverted away from where it naturally flows
and redirected towards Discharge Point E.

The evidence presented in the Application and at the hearing shows that the area draining
to Discharge Point E, and the resuiting runoff volume, will about double as a result of the
development of the landfill (APP-202 Table 3.5.1-3 p. 01820). This doubling of the runoff
volume is a direct result of the design of the landfill’s drainage plan, in which certain drainage
areas are to be diverted away from their natural pathways and redirected towards other areas,
such as Discharge Point E (APP-202 Table 3.5.1-1 p. 01819). This is not something that had to
be done; the design could have easily been done so as not to cause this diversion of storm water
away from its natural pathway (Tr. P. 96, L. 6-18). Yet in this case it was done in order to make
other “peak” discharges not be significantly altered as storm water leaves the site at those other
locations (Tr. P. 101, L. 4-10). So what happens with all of this storm water that is to be
artificially diverted away from its natural direction and towards Discharge Point E?

The permit engineer, Mr. Scott Graves, testified that even though the runoff volume
increases by almost a factor of two at Discharge Point E, he didn’t think that such a doubling is a
significant increase because the associated “peak” discharge would be reduced at that point (Tr-
P. 346, L. 14 — P. 348, L. 15). Therefore, he is confident that there would be no significant
impacts downstream (Id). He stated that he came to this conclusion using “engineering
judgment” based on site-specific behavior of the watershed, the site itself and the potential for

anything downstream to be affected. (Tr. P. 349, L. 20 — P. 350, L. 10). He stated he wasn’t
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concerned at all about the doubling of the storm water runoff volume leaving Discharge Point E
because he said he considered the timing of the flows leaving the site in relation to flows off-site
(Tr. P. 99, L 5-P. 100, L. 14). Yet, Mr. Graves knows little to nothing about flows off-site at
Discharge Point E.

Mr. Graves recognized that the timing of the discharge rates is an important parameter
that is typically looked at in making these types of evaluations (Tr. P. 290, L. 12 - P. 291, L. 5).
Timing is important to know as storm water leaving the landfill site combines with storm water
occurring off-site. Timing was one of the parameters that Mr. Graves testified to as something to
be looked at in determining if the design complies with the TCEQ rules regarding no significant
alteration (Tr. P. 66, L. 18 — P. 68, L. 5). The ED’s witness, Mr. P. Hunt Prompuntagorn, also
testified that the timing of the discharge was an important parameter that he considers in his
review of the drainage aspects of a landfill permit application, and that this timing parameter is
sometimes critical to concerns about properties downstream, which needs to be considered on a
case-by-case basis (Tr. P. 945, L. 24 — P. 948, L. 5). Timing is an important parameter to
evaluate even according to the TCEQ Guidance Document RG-417 (see Section 5.3).

Yet, on cross-examination, neither the ED nor the Applicant witnesses had any idea how
the timing and quantity of storm water leaving Discharge Point E combines with the timing and
quantity of storm water runoff off-site and immediately downstream of Discharge Point E. For
example, the Applicant’s permit engineer, Mr. Graves, acknowledged that there was the potential
for impacts just downstream of Discharge Point E where a natural drainage course runs along the

properties of others (Tr. P. 350, L. 11-22). However, he has no idea what that natural drainage
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course looks like or how it functions during a major storm event. He admitted that he doesn’t
know the following:

1. If this drainage course has banks or not;

2. How deep water would rise in this drainage course for different flood events:

3. If this drainage course floods properties that it crosses;

. The peak discharge in this drainage course running across various properties;

S

5. The time when the peak discharge occurs in this watercourse; and

6. The drainage area of this watercourse upstream of Discharge Point E, and whether it is
greater than or less than 13 acres, the natural drainage area of DP-E (Tr. P. 351, L. 12 - P. 353,
L.11; Tr. P.355,L. 19-P. 356, L. 1).

Therefore, Mr. Graves could not have been able to reach any conclusion about the
potential for flooding or adverse impacts immediately downstream from this discharge location
of the landfill site since he has no site-specific information or knowledge about conditions
downstream and the potential for impacts downstream. These are the very things Mr. Graves
stated he would need in order to be able to use “engineering judgment” to reach any conclusion
about the significance of the increase in runoff volume being shown for Discharge Point E.
Engineering judgment cannot be undertaken when there are no data upon which to base that
judgment.

Even the ED’s witness, Mr. Prompuntagorm, admitted that he was concerned about the
almost doubling of the runoff volume leaving the landfill site at Discharge Point E and the

potential for impacting the properties downstream along the natural watercourse, and so should
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the people who live there (Tr. P. 980, L. 20 —P. 981, L. 13; Tr. P. 982, L. 18 — P. 983, L. 9). He
admitted that he also has no idea how storm water leaving Discharge Point E would affect, relate
to, interfere with or combine with water flowing across those other properties along this natural
watercourse just downstream of Discharge Point E (Tr. P. 984, L. 13 — P. 985, L. 6). But he
acknowledged that providing for this diversion of storm water away from its natural pathway and
instead towards Discharge Point E helped the design of the landfill maintain the peak discharge
at Discharge Point B, which is along Mesquite Creek, at its natural drainage conditions (Tr. P.
985, L. 7-P. 986, L. 10).

Therefore, since the Applicant, the ED, the ALJ and the TCEQ have not and could not
have determined whether or not the significant increase in runoff volume to be discharged at
Discharge Point E will adversely impact properties immediately downstream, this Application
fails to comply with TCEQ rules regarding “no significant alteration of natural drainage
patterns”.

In addition, the following TCEQ rule is also of importance in establishing the
requirement that the Applicant must make such an off-site evaluation:

e 30 TAC 301.34(3) - (referenced in 30 TAC 330.53(b)(12)(A) & 330.55(b)(7)) - Criteria
for approval of preliminary plans for drainage improvements by the Commission shall
include the requirement that the design “... will not increase flooding or divert waters in
such a way that any person’s life or property will be endangered or subjected to
significantly increased flooding. The Commission shall not approve plans for levees or
other improvements which will significantly increase flood rises on any person’s land...”

Such increased flooding on off-site properties can occur even with a reduction in the

“peak” discharge rate at the permit boundary, if the timing of flows changes or the volume of

SOAH Docket No. 582-07-0863
TCEQ Docket No. 2006-1931-MSW
Protestants’ Motion for Rehearing
p. 19



runoff increases enough. A doubling in runoff volume at the permit boundary is a significant
alteration of natural drainage patterns at this location under any reasonable definition. Yet the
ALJ and the Applicant believe that this is acceptable simply because the “peak” discharge rate
leaving this location at the permit boundary is decreased over natural conditions by the use of a
detention pond; and, therefore, this somehow proves that there will not be any adverse affects on
downstream properties. However, the Applicant did no analysis off-site in order to cieterrnine if
this was actually true, claiming such is not required by TCEQ rules.

The ALJ states on page 44 of her PFD that she finds that “... the application complies
with the Commission’s guidelines as well as with the applicable rule...” (i.e. that natural
drainage patterns shall not be significantly altered). As noted above, the ALJ only cites the rules
— specifically 30 TAC 330.55(b)(5)(D) and 330.56(f)(4)(A)(iv) - relative to “natural drainage
patterns will not be significantly altered.” She further cites to the Blue Flats and North Texas
cases as Commission precedent on this issue (PFD p. 44). According to the ALJ, these two cases
rejected any off-site analyses of storm water in determining whether significant alteration of
natural drainage patterns would occur (PFD p. 44). Yet the Commission’s guidelines
specifically state that off-site analyses can/should be performed in order to make this
determination (RG-417, specifically Sections 2.1 and.S5.3). Furthermore, 30 TAC 301.33
specifically requires the Commission to consider the potential for increased flooding of off-site
properties in evaluating drainage improvements for a landfill.

Finally, the Guidance Document RG-417 states-that even with a detention pond, not only

should the “peak” flow rate not significantly change, but also the “volume of storm water ...
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should not change significantly when compared with predevelopment conditions...” (Section
7.1).

Therefore, this Application cannot comply with both Commission precedent as cited and
interpreted by the ALJ in her PFD and Commission guidance and rules on this issue because the
guidelines and rules are not consistent with the Commission precedent, as it is being interpreted
by the ALJ. Relying on a decrease in “peak™ discharge rate at the permit boundary as the sole
factor for determining that “natural drainage patterns are not significantly altered” from the
landfill is contrary to common sense and the Commission’s ruling in the Blue Flats case, TCEQ
rules and TCEQ Regulatory Guidance. An almost doubling in area, and corresponding runoff
volume, draining to and off the permit boundary should be per se a significant alteration of
natural drainage patterns, unless it can be demonstrated otherwise by the Applicant, as provided
for in the Guidance Document - RG-417.

Finally, the ALJ states that the June 2004 Guidance Document acknowledges that an
increase in volume may need to be mitigated by controlling the rate of discharge (PFD p. 44).
' Protestants agree that the Guidance Document say this. However, the ALJ and the Applicant do
not contend that the rate of discharge is being controlled, only the “peak” rate of discharge (PFD
p. 42). Virtually all other discharge rates leaving the permit boundary from Discharge Point E
are greater than natural conditions because of this increased volume of discharge, and the
Applicant’s engineer does not know how these increased discharge rates will affect downstream

flooding when they combine with storm water runoff off-site (PFD p. 43).
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TCEQ’s Guidance Document, RG-417, presents a discussion of the various parameters
associated with “natural drainage patterns” that are not to be significantly altered by the
development of the landfill, as proposed in the permit application. One of those parameters is
the runoff volume, the total amount of water that runs off of the property after a storm event.
The PAA identified the runoff volume leaving the landfill site at five discharge points (A, B, C,
D and E). The PAA tabulated this information and showed that the runoff volume at Discharge
Point E would almost double as a result of the landfill as compared to conditions before the
landfill. Yet, there is no discussion in the PAA regarding this issue, as required by the TCEQ
rules, and how or why the almost doubling of the area draining to, and the resulting runoff
volume leaving Discharge Point E, may or may not impact properties downstream. This issue
was simply ignored by the Applicant. Anyone reading the PAA likely would not become aware
of this issue.

In fact, not only did the Applicant attempt to hide this issue, the Applicant attempted to
misrepresent what is really happening here. Mr. Graves testified that the only place in the PAA
where there is any discussion or narrative description of the alteration of natural drainage
patterns is within the first paragraph on page 01821 of the PAA (Tr. P. 282, L. 14 - P. 283, L.
17). Within this paragraph of the PAA, the Applicant actually states that the drainage areas and
runoff volumes are “similar” for natural conditions, pre-development conditions and post-
development conditions, and thereby is able to conclude that “... this information demonstrates
that natural and currently permitted drainage patterns will not be significantly altered or

adversely affected by the proposed expansion.”
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No one with any common sense would believe that an almost doubling of the drainage
area and runoff volume between pre- and post- development of the landfill would be considered
“similar” values. The Applicant was simply hoping that no one would notice the tabulated data,
and instead, would simply read and rely on the narrative discussion to accurately portray the
information and results of the technical analyses contained within the PAA. This is why the
TCEQ rules require a “discussion” and analyses. It is incumbent on the Applicant to explain
exactly how a doubling of the runoff volume being discharged off-site will not impact properties
downstream. Only by doing so can the Applicant meet the TCEQ requirement of demonstrating
no significant alteration of natural drainage patterns due to the landfill development. The very
lack of such a discussion regarding a significant increase in runoff volume is what led the
Commission to deny the permit application in the Blue Flats Case.

Therefore, Protestants contend that this PAA fails to demonstrate that natural drainage
patterns will not be significantly altered as a result of the development of the proposed landfill,
in violation of TCEQ Regulatory Guidance, 30 TAC 301.33 and 30 TAC 330.56(f)(4)(A), as
well as Section 11.086 of the Texas Water Code. As such, this PAA must be DENIED and this
motion for rehearing be granted.

It is disturbing that the TCEQ has ignored all of this in its Findings and Conclusions and
has failed to even attempt to discuss or reconcile the inconsistencies between its rules, the

Guidance document and prior rulings by the Commission as presented above.

2. Applicant Used Unreliable FEMA Floodplain Map
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Protestants object and except to the ALJ and TCEQ’s findings and conclusion that the
evidence demonstrates that the landfill would comply with requirements regarding protections
from flooding, because the TCEQ, the ALJ and the Applicant erroneously relied on the FEMA
floodplain map to determine that this site is not in the 100-year floodplain of Mesquite Creek
(PFD p. 50).

While it is true that it is generally acceptable to TCEQ to rely on the FEMA map to
determine floodplain areas, this is only true when FEMA has actually studied and determined the
floodplain of the creek of interest. If FEMA never studied or analyzed the floodplain of a
particular stream or creek, FEMA will not show an indication of a 100-year floodplain along
such a creek on its floodplain map. Use of such a FEMA map to conclude that this creek does
not have a floodplain would be arbitrary and capricious, especially when it is known that this
creek does in fact have a floodplain. The TCEQ rules provide for means by which to determine
if a site is in the 100-year floodplain other than the FEMA map if it’s not useful (30 TAC
330.56(£)(4)(B)()). Use of such a FEMA map has previously been found to be inadequate and
unreliable by the Commission in both the Juliff Garden and Tan Terra cases. Yet the ALJ
recommended that the Commission allow this very thing to happen in this case, and the
Commission agreed with the ALJ, contrary to Commission precedent and common sense,
without any discussion by the TCEQ of its rationale to change its position on this issue, even
though it is contrary to its own rules.

The TCEQ rules require that a permit application identify whether a landfill will be

located within a 100-year floodplain (e.g. see 30 TAC § 330.56(f)(3), 30 TAC §
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330.56(f)(4)(B)(i) and 30 TAC § 330.301). “Floodplain” is defined by the TCEQ as essentially
areas inundated by the 100-year flood (30 TAC § 330.2(48)). If a site is determined to be located
within a 100-year floodplain, then the Applicant must provide the specific 100-year flooding
levels and any other special flooding factors that need to be considered in designing the landfill
or that may impact the flood protection of the facility (see 30 TAC § 330.56(f)(4)(b)(i) and (ii)).
The Applicant must also demonstrate that the landfill design will not restrict the flow of the 100-
year flood associated with that floodplain, reduce the temporary water storage capacity of that
floodplain, or result in the washout of solid waste so as to pose a hazard to human health and the
environment (see 30 TAC § 330.301).

The PAA contains statements that this landfill site is not located within the 100-year
floodplain. These statements are based on the fact that the FEMA floodplain map for this
general area does not show this site to be located within a floodplain associated with Mesquite
Creek (see APP-211). Mr. Graves testified that since the TCEQ “typically” accepts this FEMA
map as a reliable source of information, he used this map to conclude that this landfill site is not
within a 100-year floodplain of any stream or creek, including Mesquite Creek (Tr. P. 150, L. 21
-P. 151, L. 16).

Contrary to the assertion of the Applicant, this FEMA map cannot be used to determine
whether the site is in a 100-year floodplain since the FEMA map does not identify whether or not
there is any 100-year floodplain associated with Mesquite Creek. Mr. Graves admitted that he -
doesn’t know if FEMA has ever determined if Mesquite Creek has a floodplain (Tr. P. 151, L. 17

—~P. 152, L. 5). But he did admit that he believes that Mesquite Creek does in fact have a 100-
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year floodplain (Tr. P. 381, L. 25 — P. 382, L. 4). He even performed some calculations to
determine some 100-year flood levels under certain conditions, as shown in Section 6H of
Attachment 6 of the Application (APP-202 p.02107). But he testified that this analysis of his is -
not a determination of the 100-year floodplain for Mesquite Creek, since he did not take into
consideration downstream features, such as Kohlenberg Lane and Freedom Lake (Tr. P. 158, L.
4-P.163,L.19; Tr. P. 172, L. 13-18; Tr. P. 173, L. 18-22). He made it clear that it was not his
intent to delineate the 100-year floodplain for Mesquite Creek when he was conducting this
limited analysis (Tr. P. 177, L. 7-13). He even discussed how he would go about making an
analysis of the floodplain for Mesquite Creek, which would include taking into account
downstream obstructions (Tr. P. 179, L. 22 —P. 180, L. 21).

The ED’s witness, Mr. Prompuntagorn, also agreed that there is a floodplain associated
with Mesquite Creek, and that there are areas along Mesquite Creek that would be inundated by
a 100-year flood (Tr. P. 993, L. 10-15). But he didn’t know if FEMA looked at or determined
whether or not Mesquite Creek has a floodplain (Tr. P. 996, L. 2-8). Yet he acknowledged that
the Applicant nonetheless used the FEMA map to conclude that the site is not located within a
floodplain (Tr. P. 998, L. 17 — P. 999, L. 1). He further agreed that an analysis for determining
the floodplain along Mesquite Creek should consider all features that would affect the 100-year
water level, including downstream obstructions (Tr. P. 995, L. 12-17). Finally, Mr.
Prompuntagorn agreed that the TCEQ rules do not indicate that the “floodplain” being referred to

in these rules is limited to being only the one defined by FEMA (Tr. P. 996, L. 9 — P. 999, L. 18).
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Based on the above testimony from Mr. Graves and Mr. Prompuntagorn, it is clear that
the FEMA floodplain map available for this area cannot be used or relied upon to make the
requisite determination as to whether this landfill site is within the 100-year floodplain of
Mesquite Creek. This is because the FEMA map does not show a floodplain for any portion of
Mesquite Creek, even though a floodplain does exist for this creek. The FEMA map also doesn’t
show the flood pool that inundates portions of the landfill site that is created by a flood control
structure that impounds Freedom Lake located just downstream of the landfill site. Neither
witness knew whether or not FEMA even made any type of analysis of the floodplain for this
creek. In such a case, the Applicant must conduct its own floodplain analysis in order to comply
with the requirements of the TCEQ rules regarding locating a landfill in a floodplain.

In this case, the Application does not include any floodplain analysis for Mesquite Creek,
as testified to by the Applicant’s own permit engineer, Mr. Graves. As a consequence, the
Application cannot and in fact does not comply with the applicable TCEQ rules regarding
locating a landfill in a floodplain.

Therefore, Protestants assert that the Applicant has failed to demonstrate that this site is
not in the 100-year floodplain of Mesquite Creek, or its tributary, based solely on its reliance on
the FEMA floodplain map. The FEMA map is clearly unreliable with respect to Mesquite Creek,
and the Applicant’s reliance on it is contrary to the evidence in the application and presented at
the hearing, Mesquite Creek is bordered by a floodplain where it crosses the landfill site but the
Applicant does not know the extent of it (see PFD, Page 50, first and second paragraphs ~ The

Applicant “admitted that Mesquite Creek has floodplain characteristics and is within Freedom
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Lake’s flood pool...”). Thus, Protestants object to any TCEQ finding or conclusion based on this

erroneous finding that the site is not located within a 100-year floodplain.

3. Other Relevant Issues Not Discussed in PFD or TCEQ Order
There are some other issues regarding the Drainage Plan that were presented in the

hearing and in TJFA’s briefing that were not discussed in the PFD or specifically mentioned in

the TCEQ Order, as follows:

1. Failure to Show Floodplain Areas on Attachments 3 and 7

The TCEQ rules require that the areas subject to flooding by the 100-year flood be shown
on Attachments 3 and 7 of Part III of the PAA (see 30 TAC § 330.56(c) and (g), respectively).
The purpose of this is to demonstrate that the landfill design will not adversely impact the 100-
year floodplain of any adjacent or nearby creek or stream, or that the landfill itself will not be
adversely impacted by flood waters up to and including the 100-year event.

In reviewing the PAA, it is clear that these attachments do not show any areas subject to
flooding by the 100-year flood along Mesquite Creek or its tributary. Mr. Graves agreed as
much (Tr. P. 177, L. 24 - P. 178, L. 8). Mr. Prompuntagorn agreed as much (Tr. P. 990, L. 3 -
P. 992, L. 8). Yet both Mr. Graves and Mr. Prompuntagorn agreed and testified that in fact there
is a floodplain associated with Mesquite Creek for the 100-year event (Tr. P. 999, L. 2-5).

Therefore, even though there are areas along this creek that would be inundated during a
100-year flood, such areas were not identified and located on these two attachments, as required

SOAH Docket No. 582-07-0863
TCEQ Docket No. 2006-1931-MSW
Protestants’ Motion for Rehearing
p. 28



by the TCEQ rules. As such, no one, including the TCEQ, the public or the Applicant, can

conclude if any of the landfill features would be located within the 100-year floodplain, as

required by the TCEQ rules.

2. Required Information Missing regarding Existing Ponds A and B

The TCEQ rules require complete information be provided in a permit application
regarding the design of the landfill, including the Drainage Plan (see 30 TAC § 330.55(b)(5)(C),
30 TAC § 330.56(f) and 30 TAC § 330.56(f)(4)(A)(iii) and (v)). For example, included m
Attachment 6 of Part III of the Application must be a maintenance plan to ensure the continued
operation of drainage and/or storage facilities (see 30 TAC § 330.56(£)(4)(A)(vi).

Part of the Drainage Plan presented in this PAA for providing and handling the drainage
of storm water off the landfill includes the existing Ponds A and B, located between Unit 1 and
Mesquite Creek. These ponds were not included in the previous permit amendment MSW-66A,
but were constructed after that permit amendment was issued and before this current Application
was filed (Tr. P. 966, L. 13-16). The purpose of these ponds being constructed was apparently to
help control the release of sediment from the existing landfill due to some erosion problems (Tr.
P. 966, L. 17-23). There is no evidence that TCEQ has ever reviewed or approved the design
and/or construction on these ponds.

Mr. Graves testified that these tWo ponds are sediment ponds that allow sediment to build

up within them and as such they need to be cleaned out on a regular basis (Tr. P. 138, L. 8-21).
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Yet no such maintenance plan is included in the Application, as required by the TCEQ rules (Tr.
P.138,L.22-P.140,L. 1).

Mr. Graves also testified that these two ponds help reduce flow rates at Discharge Point B
to less than natural conditions (Tr. P. 84, L. 13-25). Yet, he stated that he failed to show any
plan view of Pond A, as he had done for the other ponds, since this pond was already constructed
(Tr. P. 141, L. 17 - P. 142, L. 5). He doesn’t know if a prior design of these two ponds was ever
done (Tr. P. 147, L. 21 —P. 148, L. 10). In fact, he didn’t have any information about Pond B, in
order to determine how high water can get in that pond before it would overflow (Tr. P. 143, P.
17~ P. 144, L. 2). For Pond A, he admitted that the Application does not identify the outlet for
this pond; therefore, he doesn’t know where the emergency spillway is located or if one even
exists (Tr. P. 144, L. 23 —P. 145, L. 8).

The failure of the Applicant to include in its PAA any design information for Pond B and
incomplete design information for Pond A is not in compliance with the TCEQ rules that require
such information be included in a permit application (e.g. see 30 TAC § 330.55(b}(5)(C). This is

contrary to TCEQ Finding of Fact No. 76.

E. NONCOMPLIANCE WITH GEOTECHNICAL REQUIREMENTS FOR
SLOPE STABILITY

Protestants object and excépt to the ALJ’s conclusion and any TCEQ finding and
conclusion that the Application presents a safe design regarding slope stability in accordance
with TCEQ rules (e.g. 330.305). The ALJ found that the Applicant’s slope stability analysis

demonstrated that the waste slopes will be stable, based on the testimony of the Applicant’s
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engineer, Dr. Gross, regarding this analysis (PFD p. 54). However, the evidence presented at the
hearing does not support such a conclusion, particularly with regards to the minimum factor of
safety acceptable for such analyses.

The ED’s witness, Mr. Prompuntagorn, testified that the TCEQ policy regarding
minimum factor of safety for slope stability analyses for municipal solid waste landfills is 1.25
(TR 1011, L 1-18, TR 1014, L 12-18, TR 1016, L 2-5). Yet, some of the factors of safety used in
the Applicant’s slope stability analyses were as low as 1.0 (APP-202, pages 01632—01633),
clearly below the acceptable level set by TCEQ policy.

In addition, applicant’s “expert” witness, Dr. Gross, whose testimony was somehow
found by the ALJ to be credible, testified that she didn’t know if U.S. EPA had minimum
recommended factors of safety for slope stability (see TR p. 751-752). Further, she testified that
she was not aware of any U.S. EPA document that has minimum factors of safety for MSW
landfill slope stability (see TR p. 756, L 9-15; TR 758, L 17-19: TR 758, L 20-24). In apparent
contradiction to this “credible” opinion by the Applicant’s witness, the Application itself
references a current U.S. EPA document that contains U.S. EPA’s recommended minimum
‘ factors of safety for slope stability analyses for MSW landfills (see TR p. 745, L 6-12; APP-202

‘_1_3_101__"6_49, So_lid Waste Disposal Facility Criteria, Technical Manual, p. 55).

Since Dr. Gross’ slope stability analyses fail to meet the minimum standard of the U.S.
EPA and TCEQ policy, Protestants object to any TCEQ findings or conclusion to the contrary

and believe that this permit request should be denied.
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F.INADEQUACY OF SOP AND FACILITY ENTRANCE DESIGN

1. Operating Hours in Settlement Agreement with County Should be in Permit

Protestants agree with the ALJ’s recommendation that the operating hours in the Draft
Permit be changed to reflect the operating hours in the Applicant’s agreement with Guadalupe
County. These operating hours were a critical part of the agreement that the Applicant entered
into with the County in order to get the County to withdraw its opposition to the PAA. There is
no evidence that longer operating hours are required for normal landfill operations at this facility.
Also, TCEQ rules already provide for extended operating hours in response to an emergency.

The decision to overrule the ALJ and incorporate the interpretation solely by the
Applicant of what was meant by the parties to the settlement agreement is contrary to the plain
reading of the agreement, the reading of the agreement by the ALJ, and the interpretation of
Guadalupe County presented to the Commission in a letter delivered to the TCEQ Clerk and the

TCEQ General Counsel and the Applicant just prior to the Commission hearing on September

10, 2008.

2. TPWD’s Four Recommendations Should All Be Included in the SOP

Protestants object and except to the ALJ and TCEQ accepting only one of the four
TPWD recommendations regarding the protection of a rare species (the Mount Plover) into the
proposed Site Operating Plan (SOP) for this landfill. Protestants agree with the OPIC that “...
all four of TWPD’s recommendations be included in the landfill’s construction plan and SOP...”

(PFD p. 68). The ALJ concluded that only the first TPWD recommendation be included in the
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SOP, i.e. that landfill personnel should be educated about the Mountain Plover so that adverse
impacts to this rare species are avoided, since including such a recommendation would not be too
onerous on the Applicant (PFD p. 6§-and 66). Protestants agree that such a requirement should
not be onerous on the Applicant; hox&;éver, such should not be the standard. Rather, the standard
is to protect the environment.

Yet, based on this ALJ’s standard, the ALJ and TCEQ chose not to agree with the second
TPWD recommendation, which was for placing a restriction on land-clearing activities during
bird-nesting season. The ALJ rejected this recommendation stating her concern that the term
“land-clearing activities” could be construed to encompass various types of landfill operations
and therefore be too onerous on the Applicant (PFD p. 66). Protestants believe that if this is a
concern of the ALJ, then the SOP could be clarified so that “land-clearing activitiés” would only
involve the disturbance of native vegetation (where bird nesting might occur) so as not to
prohibit waste disposal operations or other normal landfill operations that do not involve the
clearing of such vegetation. It would not seem to be an onerous burden on the Applicant to limit
its land-clearing activities to those parts of the year that are not the bird-nesting season.

The third TPWD recommendation involved maintaining vegetated buffer zones along the
riparian corridors to minimize adverse impacts to valuable ecosystems (PFD p. 63). The ALJ
failed to discuss this particular recommendation in her PFD, other than to state that “the ALJ
suggests no changes regarding vegetation in the SOP” (PFD p. 66). Again, Protestants believe
preserving the riparian vegetated buffers, such as they exist, is not an onerous burden on the

Applicant and sees no reason why this should not be done, especially since all the witnesses at
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the hearing, even the Applicant’s own expert, agreed that this recommendation of the TPWD
should be included in the SOP.

Finally, the TPWD recommended that disturbed areas be re-vegetated with specific
native plant species (PFD p. 63). The ALJ disagreed, believing that almost any actively-worked
area could be considered “disturbed” and, thus, the timing of re-vegetation would not be clear
(PFD p. 66). Again, Protestants contend that any such confusion could be clarified in the SOP

and that the timing of such re-vegetation could be clarified as well, as is the normal practice in

other SOPs.

3. Site Entrance as Designed is Unsafe and Fails to Meet Standards

Protestants object and except to the ALJ and TCEQ finding and concluding that the
Applicant can fix the unsafe design of its proposed new landfill entrance by submitting to the
TCEQ staff prior to construction a different location and design for its new entrance that
complies with safety design standards. The ALJ acknowledged that the application had to
include sufficient data to show the design will not pose adverse effects on nearby persons or
property owners (PFD p. 69), but the evidence presented at the hearing showed that the current
design does not meet AASHTO standards regarding safe line-of-sight distances. The Applicant
provided an alternative location and design for its new entrance at the hearing, but did not offer
to amend its Application to incorporate this ne;zv design. Therefore, the PAA is deficient and

fails to comply with TCEQ rules regarding a safe landfill design.
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G. TRANSCRIPT COSTS SHOULD BE APPORTIONED JUSTLY

TIFA takes exception to the TCEQ apportioning half of the normal transcript costs to
TJFA for having significantly participated in the hearing.

The ALJ acknowledged that the Protestants, including TJFA, raised reasonable concerns
regarding the application during this public hearing (PFD p. 71). A number of issues were
identified regarding the lack of an adequate and safe design, some of which even the ALJ has
identified and has recommended be changed in order to make the Application more protective of
human health and the environment (PFD p. 71).

TJFA believes that this is the very purpose for having public hearings and the TCEQ
should recognize the valuable role played by Protestants, such as TJFA, and the public in this
permitting process. For these Protestants to then be penalized for actively participating in the
public hearing, bringing up reasonable concerns about the application and its proposed landfill
design, and identifying issues that will result in an improved and safer design with which even
the ALJ and the TCEQ agree, would tend to stifle participation by protestants in future public
hearings.

Furthermore, the financial burden on Protestants who participate in these hearings is
significant already. There is no financial reward for the Protestants even if they are successful in
their efforts, unlike for the Applicant. The Applicant should expect that its application may be
contested and anticipate that there will be costs associated therewith. The Applicant assumes the

risk of such a hearing and the costs that go along with it, especially when reasonable concerns
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are raised regarding the adequacy of its design, as is the case here. This is why all of the
transcript costs should be borne by the Applicant in this case.

In addition, the ALJ assumed that TJFA, a real estate investment limited partnership, had
the financial ability to pay for a share of the transcript costs based on her conclusion that since
Mr. Bobby Gregory, TIFA’s representative in this matter, also is the principal owner of a
separate corporation that owns a landfill, this somehow means TJFA has the financial ability to
pay a portion of the transcript costs (PFD p. 70). It is unclear how Mr. Gregory’s involvement in
a different corporation that owns a landfill facility is relevant to whether TJFA has the financial
ability to pay transcript costs in this case. Certainly his ownership interest in a landfill elsewhere
has no bearing on TJFA’s status in these proceedings, nor should it. The fact that the ALJ even
mentions this other landfill business at all raises the question of whether this influenced the ALJ
in the rendering of her PFD. Even the TCEQ recognized the irrelevance of discussing and
considering Mr. Gregory’s involvement in apportioning transcript costs by deleting the ALJ’s

proposed Finding of Fact No. 142 regarding transcript costs.

H. NO “LATERAL EXPANSION” INVOLVED

Protestants object and except to the TCEQ, ALJ and the Applicant all erronecously
describing this PAA as being for a “lateral expansion”, given how this term is defined in the
. regulations (PFD p. 1). The testimony during the hearing verified that the PAA is for a new

“unit 2, which will not be physically connected to the areas that are already permitted, Units |

and 3..” (PFD p. 4).
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Construction of a new MSW landfill unit, as is the case here, does not meet the regulatory
definition of a “lateral expansion”, which is defined as “a horizontal expansion of the waste
boundaries of an existing municipal solid waste landfill unit” (30 TAC 330.2(63)). The TCEQ
. Order, PFD and the Applicant all erroneously use the term “lateral expansion” to describe the
current permit amendment being sought by Waste Management of Texas, Inc. (WMTX). This
misuse of this term has continued throughout this permitting process even after TIFA had the
Applicant read the TCEQ rule 330.2 definition of “lateral expansion” into the record to avoid any
ambiguity as to the regulatory meaning of that term (TR 344, L 1-3).

Applicant’s representative, Mr. Don Smith, testified:

o the proposed disposal area is in no way connected to the current permitted disposal area

(TR 17, L 2-5);

e anew disposal unit is proposed in 66B [application] and is in no way connected to the
disposal unit in 66A [current permit] (TR 18, L 6-12); and
e Mesquite Creek separates the current permitted disposal area and the proposed disposal

area (TR 19, L 12-15).

Applicant’s Engineer of Record, Mr. Scott Graves P.E., further testified:

e the proposed permit amendment proposes three discrete areas or landfill units (TR 344, L
17-20); and

e the proposed permit amendment would not expand [existing] Unit No. 1 (TR 344, L 22-
25)

Applicant’s intent to construct a new MSW landfill unit was even confirmed by Applicant’s own
closing argument “The existing facility consists of two disposal units, Unit 1 and Unit 3...
WMTX is seeking to expand the facility to add a third [new] disposal unit, Unit 2.” (page 3,

paragraph 1, lines 5-6, paragraph 2, lines 3-4). Construction of the new MSW landfill Unit 2

does not meet the TCEQ definition of a “lateral expansion”.
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The TCEQ’s misuse of the term “lateral expansion” for describing this PAA is
consistent with that of the ALJ and the Applicant. Such use may be an attempt by the Applicant
to circumvent the prohibitions of the federal Ford Aviation Act against siting new landfill units
within six miles of public airports. Therefore, Protestants request that the Commission correct its
Order, and its findings be clarified to clearly show that this permit amendment request is simply
for an expansion of an existing municipal solid waste facility, and not a “lateral expansion”, as

that term is defined in state and federal regulations.

I. ERRORS IN COMMISSION’S FINDINGS OF FACT

As such, the Protestants object and take exception to the following Findings of Fact (FoF)
contained in the Commission’s Order:

FoF # 26.c. — This is contrary to the information provided in the application and at the hearing in
that there are topographic features such as a floodplain that would limit the development of the
site as a MSW landfill.

FoF # 28.c. — This is contrary to the information provided in the application and at the hearing
regarding the existence of an aquifer beneath the site besides the Edwards Aquifer.

FoF # .29. — This is contrary to the information provided in the application and at the hearing
regarding all of Stratum IV, including the upper portion that contains fractures, being in the

Lower Taylor Group serving as an aquitard, as discussed above.
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FoF # 33.b. — This is contrary to the information provided in the application and at the hearing in
that the location of the 100-year floodplain of Mesquite Creek has not been identified by the
Applicant in this case as discussed above, therefore this statement cannot be made.

FoF # 36.a-c — This is contrary to the -ivnformation provided in the application and at the hearing
regarding the depth and use of these three wells.

FoF # 46.c. — This is contrary to the information providéd in the application and at the hearing
regarding the uppermost aquifer.

FoF # 47. - This is contrary to the information provided in the application and at the hearing
regarding the control of groundwater flow directions and gradients as discussed above.

FoF # 48.a and c. - This is contrary to the information provided in the application and at the
hearing regarding Stratum IV relative permeability and being the lower aquitard, as discussed
above.

FoF # 49 - This is contrary to the information provided in the application and at the hearing
regarding the upper portions of Stratum IV being a pollutant pathway and being a stratum
intersected by the liner system, as discussed above.

FoF # 53 - This is contrary to the information provided in the application and at the hearing
regarding the detection of 1,1-DCE as discussed above.

FoF # 54 - This is contrary to the information provided in the application and at the hearing

regarding use of the term “lateral expansion” and groundwater flow directions, as discussed

above.
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FoF # 55 - This is contrary to the information provided in the application and at the hearing
regarding MW-1 and MW-2 as upgradient vs. downgradient wells, and as discussed above.

FoF # 58.a. - This is contrary to the information provided in the application and at the hearing
regarding the appropriate point of compliance around the existing facility along Kohlenberg
Lane, as discussed above.

FoF # 59 - This is contrary to the information provided in the application and at the hearing
regarding the monitoring well system being properly screened and able to detect a release from
the facility, as discussed above.

FoF # 61 - This is contrary to the information provided in the application and at the hearing
regarding the facility’s design being protective of groundwater as discussed above.

FoF # 64 - This is contrary to the information provided in the application and at the hearing
regarding the collection and movement of leachate being designed to do so vs. actually doing so,
and the recirculation of leachate as discussed above.

FoF # 70 & 71 - This is contrary to the information provided in the application and at the hearing
regarding the appropriate factor of safety as discussed above.

FoF # 74 - This is contrary to the information provided in the application and at the hearing
regarding the ability of the facility to do so given the uncertainty in the location of the 100-year
floodplain as discussed above.

FoF # 75 - This is contrary to the information provided in the application and at the hearing

regarding the design of surface water controls maintaining natural drainage patterns as discussed
above.
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FoF # 76 - This is contrary to the information provided in the application and at the hearing
regarding details and typical sections of ponds A and B as discussed above.

FoF # 78 - This is contrary to the information provided in the application and at the hearing
regarding the potential problems with contaminated water as discussed above. ‘

FoF # 79 - This is contrary to the information provided in the application and at the hearing
regarding the inability to identify if the site is located in the 100-year floodplain as discussed
above, and the permitted waste disposal units extending into the Freedom Lake flood pool.

FoF # 83.c. - This is contrary to the information provided in the application and at the hearing
regarding maintaining similar drainage patterns as discussed above.

FoF # 84 - This is contrary to the information provided in the application and at the hearing
regarding natural drainage patterns not being significantly altered as discussed above.

FoF # 90 & 91 - This is contrary to the information provided in the application and at the hearing
regarding the stability of the proposed landfill slopes based on the computed factors of safety as
discussed above.

FoF # 95 - This is contrary to the information provided in the application and/or at the hearing
regarding the terms of the agreement with Guadalupe County as discussed above.

FoF # 96 - This is contrary to the information provided in the application and/or at the hearing

and the finding of the ALJ regarding the time when operations could be disturbing to nearby

residents.
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FoF # 99 - This is contrary to the information provided in the application and/or at the hearing
regarding the terms of the settlement agreement with Guadalupe County limiting all hours of
operation.

FoF # 130 - This is contrary to the information provided in the application and at the hearing
regarding the proposed site entrance complying with AASHTO standards as discussed above.
FoF # 133 - This is contrary to the information provided in the application and at the hearing
regarding use of the term “lateral expansion” and DOT or FAA determinations.

FoF # 139 - This is contrary to the information provided in the application and at the hearing

regarding the recommendations by the TPWD as discussed above.

J. ERRORS IN COMMISION’S CONCLUSIONS OF LAW

As such, the Protestants object and take exéeption to the following Commission’s Conclusions of
Law (CoL):

CoL # 4 - This is contrary to the information provided in the application and at the hearing, such
as the lack of information regarding the identification of the 100-year floodplain and the
hydrogeologic characteristics at the site, as discussed above.

CoL # 6 & 7 - This is contrary to the information provided in the application and at the hearing
as discussed above.

CoL # 10 & 11 — There was insufficient information presented at the hearing to justify the

apportionment of such costs to TIFA as required by TCEQ rules
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CoL # 12 — As discussed above, such documentation should have been presented in the

application for review and comment by the public.

CoL # 13 — As discussed above, the avoidance of adverse impacts to the species should include

more than just training.

CoL # 14 - This is contrary to the information provided in the application and/or at the hearing
regarding the agreement on operating hours with Guadalupe County and the impact on nearby

residents as discussed above.

CoL # 15 - This is contrary to the information provided in the application and at the hearing and
as discussed above such that the requested permit should be denied as not being in compliance

with TCEQ rules and regulations and state law.

III. CONCLUSION

In conclusion, Protestants request a rehearing on the permit amendment application and
that the permit amendment application be DENIED. Protestants believe it will be reversible
error if the Commission fails to conduct a rehearing, and fails to alter its Order, particularly the
findings and conclusions regarding (1) the site not being in the 100-year floodplain of Mesquite
Creek based solely on an unreliable FEMA floodplain map, (2) a doubling in the amount of
runoff volume leaving the site as not being a significant alteration of natural drainage patterns
without sufficient analyses and discussions to support it, and (3) the failure of the Applicant to

conduct horizontal permeability tests in Stratum IV into which the excavation will extend.
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Protestants object and except to all of the findings of fact and conclusions of law included in the
Order that are contrary to the position taken by Protestants as discussed herein.

Furthermore, TIFA believes that the ALJ’s reference to TIFA’s representative and his
involvement in another landfill business is irrelevant. As such, TJFA believes that the issues
raised and argued by TJFA during this proceeding may not have been fairly evaluated and
considered by the ALJ, to the prejudice of TIFA and the other Protestants.

Protestants again assert that the Application of WMTX, Inc. (“Applicant”) for Permit
Amendment No. MSW-66B should be DENIED for all of the reasons discussed herein,

including:

1. the Application fails to provide the requisite geological and hydrogeological
characterizations in order to be able to develop a groundwater monitoring system that
would ensure the protection of human health and the environment and be in
compliance with the TCEQ ruies (e.g. 30 TEX. ADMIN. CODE § 330.56 (d)(5)B) and

330.231);

2. the Application fails to provide the requisite discussion and analyses to demonstrate
that natural drainage patterns will not be significantly altered as a result of the
development of the landfill expansion, particularly as a result of the dramatic
doubling in runoff volﬁrné sﬁown for Discharge Point E, in violation of TCEQ rules
(e.g. 30 TAC 330.56(f)(4)(A)(iv) and 301.33), Regulatory Guidance and the Tekas

Water Code Section 11.086;
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3. the Application fails to demonstrate that the site is not located in the 100-year
floodplain of Mesquite Creek, in violation of TCEQ rules (e.g. 30 TAC

330.56(f)(4)(B) and 330.303);

4. the Application fails to demonstrate that the construction and operation of the landfill
will be stable due to the lack of an acceptable minimum factor of safety as set by the

U.S. Environmental Protection Agency and TCEQ policy;

5. the Application fails to demonstrate that the Site Operating Plan is protective of
human health and the environment, especially as it relates to (1) the failure to include
the TPWD recommendations to protect a rare species, and (2) the failure to include a
site entrance design that complies with AASHTO safe design standards.
. WHEREFORE, PREMISES CONSIDERED, Protestants TJFA and CCL respectfully
request that the Commission grant this motion for rehearing and deny this application for
permit amendment.
Respectfully submitted,

DUNBAR HARDER PLLC

byM S Lieabts
Lawrence G. Dunbar %4’4
SBN: 06209450
One Riverway, Suite 1850
Houston, Texas 77056
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713-782-4646
713-782-5544 (fax)

BRADLEY LAW FIRM

ames E. Bradley
SBN: 02824700
5718 Westheimer, Suite 1525
Houston, Texas 77057
713-974-4800

713-781-4186 (fax)

ATTORNEYS FOR PROTESTANT TJFA

by
ancy Ychwarzlose &zsﬂ/
2041 Schwarzlose Rd.
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Fax: (830)608.0695
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CERTIFICATE OF SERVICE

I certify that a true and correct copy of the foregoing document has been served on the
following via hand delivery, express mail, electronic mail, facsimile, and/or U.S. First Class

Mail, on thisthe /7274 day of D deltsm ~ , 2008.

Anthony C. Tatu Representing the Exec. Dir. of the Texas
Staff Attorney Commission on Environmental Quality
Texas Commission on Environmental Quality

P.O. Box 13087, MC-173

Austin, Texas 78711-3087

Fax {512) 239-0606

Garrett Arthur Representing the TCEQ

Office of the Public Interest Counsel Office of the Public Interest Counsel
Texas Commission on Environmental Quality

P.O. Box 13087, MC-103

Austin, Texas 78711-3087

Fax (512)239-6377

Bryan J. Moore Representing Waste Management

Vinson & Elkins

2801 Via Fortuna, Suite 100
The Terrace 7

Austin, Texas 78746

Fax (512) 236-3329

James Ballowe Representing City of New Braunfels

Solid Waste Manager

424 S. Castell Avenue
New Braunfels, Tx. 78130
Fax: (830)608-2109

Robert Etlinger Representing Guadalupe County

Assistant County Attorney
101 E. Court Street, Ste. 104
Seguin, Tx. 78155

Fax: (830)379.9491

Judy Cope Representing Guadalupe County

County Commissioner Precinct 4
307 West Court Street

Seguin, Tx. 78155

Fax: (830) 303.4064
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Nancy Schwarzlose Rep. Concerned Citizens and Landowners
2041 Schwarzlose Rd.

New Braunfels, Tx. 78130

Fax:  (830) 608.0695

John Holtman Rep. Concerned Citizens and Landowners
1520 Schwarzlose Rd.

New Braunfels, Tx. 78130

Ph:  (210)364.4618

#Lawrence G. Dunbar

M
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1 Introduction

This guide is intended for those who operate or apply to operate Type I
and Type IV municipal solid waste (MSW) facilities in Texas. The Texas
Commission on Environmental Quality (TCEQ) regulates these facilities
under Title 30 of the Texas Administrative Code (30 TAC), Section
330.56(f). These rules require Type I and Type IV municipal solid waste
facilities to have a surface water drainage plan.

The purpose of this guide is to provide suggestions for preparing an
adequate surface water drainage plan based on published sources and on
staff knowledge and experience. The guide focuses on hydrology issues
that can be used to demonstrate that there is no alteration in the drainage
pattern at the MSW facility. Other drainage issues—such as compliance
with floodplain location restrictions or the design of the final-cover erosion
layer—are either addressed in the MSW rules or in other TCEQ guidelines.

1.1 How to Use This Guide

This guide is not intended to be used as rules or policy and does not
include all acceptable practices. Stakeholder input has been incorporated
into this guide.

For more information on applicable sections from rules in 30 TAC
Sections 330.55 and 330.56 (Subchapter E), go to the TCEQ Web site,
www.tceq.state.tx.us. Follow the “Rules, Policy & Legislation” link to
“Rules and Rulemaking” and “Download Rules.”

1.2 Where to Get More Information

You can contact the Municipal Solid Waste Permits Section in the

following ways;

Phone; 512/239-2334

Mail: Municipal Solid Waster Permits Section MC-124
Texas Commission on Environmental Quality
PO Box 13087

’ Austin TX 78711-3087

Fax:  512/239-6000

Web:  www.tnrec.state.tx.us/permitting/wasteperm/mswperm/
index.html

2 Maintaining Natural Drainage Patterns

A goal of the surface water drainage plan is to show that the development
of the MSW facility will not adversely alter to any significant degree the
natural drainage patterns of the watershed that will be affected by the
proposed development. You demonstrate this goal by comparing
predevelopment conditions and postdevelopment conditions.

Guldelines for Preparing a Surface Water Drainage Plan for a Municipal Solid Waste Facllity
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2.1 How to Evaluate Alteration in Natural
Drainage Patterns

According to Section 330.56(f)(2) and (4), natural drainage pafterns must
not be significantly altered as a result of the proposed development of the
facility. You can evaluate the significance of changes to drainage patterns
based on the impacts of changes on the following:

¢ receiving streams or channels,

downstream flooding potential,

adjacent and downstream properties, and

* downstream water rights and uses.

There is no clear-cut number or percentage of change that can be set to
indicate a “significant” change. However, you should demonstrate that
drainage patterns will not be significantly altered because of the effect of
the site development on (1) peak flows, (2) volumes, and (3) velocities
from each permit boundary discharge point. Each is discussed in the
following sections.

2.1.1 Peak Flows

It is important to consider how alterations to drainage patterns will affect
changes in the magnitude of peak flows. In order to properly evaluate the
effects of changes in the magnitude of peak flows, you should consider the
timing of peak flows from the site and their contribution to peak-flow
rates in receiving streams or channels.

The meaning of “significantly altered” depends on the sensitivity of the
area of study; some areas tolerate a change in drainage patterns better than
others. For example, a 1 percent deviation of 1,000 cubic feet per second
(cfs) is 10 cfs and may be considered “significant” if the area of the study
is sensitive, whereas 10 percent of 1,000 cfs is 100 cfs and may be
considered an insignificant alteration in a different, less sensitive setting.

What is considered “significant” is a subjective term that cannot be
defined as a specific, objective criterion, A significant change would be a
large percentage for the Brazos River, but a small percentage for a
20-foot-wide creek that has intermittent flow. Therefore, the “significantly
altered” issue is best determined on a case-by-case basis and is one of
professional judgment,

2.1.2 Volumes

In preparing your drainage plan, you should also consider alterations to
drainage patterns caused by increased or decreased volumes of water
discharged at various points resulting from the design storm, along with
the potential impacts resulting from such changes. The design storm is the
24-hour, 25-year storm event as delineated in 30 TAC Section
330.55(b)(3). While peak flow can be controlled by detention pond

Guidellnes for Preparing a Surface Water Drainage Plan for a Municipal Solld Waste Facllity
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volumes, they are a function of the area draining to a discharge point, as
well as the amount of precipitation losses for a given design storm.

The precipitation losses for solid waste facilities typically result in a
comparison between the losses in the predevelopment condition and the
expected losses from the final configuration of the proposed landfill. For
example, for a greenfield site, the precipitation losses may be modeled
using HEC-1, software developed by the Hydrologic Engineering Center
of the U.S. Army Corps of Engineers (www.hec.usace.army.mil
/software/legacysoftware/legacysoftware.html). You can also use a
similar program, the Curve Number Method—also known as the Soil
Conservation Service, or SCS Curve Number Method. It was developed
by the Natural Resources Conservation Service (formerly the Soil
Conservation Service) of the U.S. Department of Agriculture. For more
information, see the Texas Department of Transportation’s Hydraulic
Design Manual at manuals.dot.state.tx.us/dynaweb/colbridg/hyd. In
Chapter 5, go to “Section 7, NRCS Runoff Curve Number Methods.”

A greenfield site is a characteristic description of a proposed municipal
solid waste site that has a natural condition or an undeveloped condition—
for example, virgin land or land with no large permanent structures. A
typical curve number for a greenfield site may vary between 65 for a
sandy soil located near a coastal region and 84 in a hilly region with clay
soils in North Central Texas.

Typical curve number values for final-cover systems range from 85 to 90.
Therefore, if the drainage subarea does not change for a specific discharge
point, the expected volume increase could vary from 5 percent to 60 percent.

As an applicant, it is your responsibility to demonstrate that any volume
increase (or decrease) is not “significant.” Typical methods for addressing
this issue are listed below:

¢ Demonstrate that there is no increase in volume at a discharge point.
¢ Demonstrate that the additional volume will be released at a rate that
. will not significantly affect the downstream receiving water body. For

example, the total volume increase may be 30 percent more for the
postdevelopment condition, compared to the predevelopment
condition. However, this increase may be demonstrated to be “not
significant” if it can be shown that the additional volume of water will
be released at a rate that will not adversely affect the downstream
receiving water body.

® Use storm water retention ponds.

® Demonstrate that any change in the volumes of water discharged from
the permit boundary discharge points will not have a significant
adverse effect on downstream water rights and uses.

Guidelines for Preparing a Surface Water Drainage Plan for a Municipal Solid Wasta Facility
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2.1.3 Velocities

Another important way to show that there is no significant alteration in
natural drainage patterns is to demonstrate that the velocity of the flow
exiting the site at the discharge point along the permit boundary does not
cause an increase in erosion. For example, maximum velocities in
grass-lined channels are typically set at 5.0 feet per second.

Velocities are a function of the following:

flow rate, '

drainage way cross-section geometry,
surface, and

slope along the flow line.

Typically, the postdevelopment geometry of the drainage way at the permit
boundary, as well as at the surface and flow-line slope, should be consistent
with the predevelopment condition. Therefore, if the postdevelopment flow
rate is equal to or less than the predevelopment flow rate at the discharge
point, the postdevelopment velocity will also be less. '

However, in cases where the postdevelopment flow rate is greater than the
predevelopment flow rate (but not a “significant” increase), then the
postdevelopment velocity at the discharge point may be increased over the
predevelopment condition. Typically, an increase in flow rate will be
acceptable as long as the velocity is not increased to a point considered
erosive (over 5 feet per second).

A focus of a storm water management system design for an MSW facility
should be to return the storm water flow to its predevelopment condition
before it leaves the permit boundary—a goal that is also consistent with
maintaining natural drainage patterns, To achieve this goal, locate
detention pond outlet structures and other velocity-dissipation devices
upstream from the storm water discharge point to allow flow to return to
the predevelopment condition at the permit boundary.

2.2 How to Analyze Natural Condition

In designing a municipal solid waste facility, be sure to conduct an
analysis of the natural condition of the site. This will give you a baseline
for comparison with the postdevelopment condition of the landfill and a
way to show that the natural drainage conditions have not changed. Please
refer to rules in Sections 330.56(f)(4)(A)(iv) and 330.55(b)(5)(D).

The predevelopment condition must be quantified in order to make a
reasonable comparison. If the natural drainage condition has not been
altered by previous development on the site, then the patural drainage
condition—which is the same as the “existing” drainage condition that is

Guldelines for Preparing a Surface Water Drainage Plan for a Municipal Solid Waste Facllity
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required by 30 TAC 330.56(c) and is to be shown on Part I, Attachment 3
to the permit application—should be used as the predevelopment condition.

If the site has been previously altered by a well-established development
such as an old sand mine or an existing permitted landfill, then consider
evaluating the impacts of the proposed facility development by comparing
conditions at the time of permit application with the proposed
postdevelopment conditions. An exception to this could, for example, be if
arelatively new sand or gravel mine exists on the site. In this case, the
relevant predevelopment condition may be before the sand or gravel mine
was developed.

2.2.1 Conditions to Be Analyzed

In analyzing the natural condition of sites where there has been no prior
landfill development (greenfield sites), the appropriate comparison should
be between the condition at the time the application is filed and the
postdevelopment condition. For expansions of existing facilities, the
appropriate comparison should be between the currently approved
(permitted) site closure condition and the proposed postdevelopment
condition.

2.2.2. Conditions for Permit Modifications

In analyzing the natural condition in cases where a permit modification is
requested, the appropriate comparison is between the currently approved
(permitted) site closure condition and the postdevelopment condition
proposed by the requested permit modification. Permit modifications
allow changes to improve drainage conditions for existing permitted or
registered sites.

3 Defining Existing, Predevelopment, and
Postdevelopment Conditions

The “existing” condition of a landfill site is described as topography and
drainage conditions before grading, excavating, or filling operations, or
any combination of these activities—30 TAC Section 330.56(c), the
section entitled “Attachment 3, Existing Contour Map.” This is the
naturally occurring drainage condition of the site.

The predevelopment condition is the condition of the drainage pattern at
the time the application is submitted, reflecting any previous development
activities on the tract that may have changed the natural drainage patterns.
If no development has taken place, the predevelopment conditions are
those that naturally occur, or the “existing” conditions.

If the application is to amend a permit, the predevelopment condition is

the currently permitted condition (final landfill configuration at closure) at
the time the permit amendment is submitted. The postdevelopment

Guldelines for Preparing a Surface Water Drainage Plan for a Munlcipal Solld Waste Facility
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condition of a landfill site is the condition of the drainage patterns at the
time of the landfill closure. The postdevelopment condition includes: the
conditions of a site that are expected to be present at the time the landfill
is fully developed to final elevations and closed; as well as on-site,
nonlandfill changes to drainage patterns that are expected to occur before
landfill closure (county or drainage district improvements to an existing
stream or channel crossing the site).

4 Submitting an Application

When you submit an application for a Type I and Type IV MSW facility,
you should usually provide the following information, in accordance with
330.56(f)(4):

description of the hydrologic method and calculations used to estimate
peak-flow rates and runoff volumes, including justification of
necessary assumptions;

the 25-year rainfall intensity used for facility design, including the
source of the data, and all other data and necessary input parameters
(documented and described) used in conjunction with the selected
hydrologic method, hydraulic calculations, and designs for sizing the
necessary collection, drainage, and/or detention facilities;

discussion and analyses to demonstrate that natural drainage patterns
will not be significantly altered as a result of the proposed landfill
development;

structural designs of the collection, drainage, and/or storage facilities,
and results of all field tests to ensure compatibility with soils;
maintenance plan for ensuring the continued operation of the collection,
drainage, and/or storage facilities, as designed, along with the plan for
restoration and repair in the event of a washout or failure; and

erosion and sedimentation control plan, including interim controls for
phased development,

4.1 Checkpoints to Analyze

Use the following checkpoints to conduct a point-by-point analysis of the
surface water:

1.

Determine the specific discharge points for the runoff, or determine
the overland (sheet) flow direction for predevelopment conditions
from the permit boundary.

Determine drainage subareas, and calculate the peak flow rates—units
in cfs or cubic meters per second (m*/s)—for predevelopment
conditions for each of the discharge points and/or the overland flow.
Calculate the volume of the runoff—units in cubic feet (ft*), acre-feet,
or cubic meters (m*)—for the storm event for each of the discharge
points for predevelopment conditions.

Determine the maximum velocity (ft/s or m/s) of the peak runoff at
each of the discharge points for predevelopment conditions.

Gulidelines for Preparing a Surface Water Dralnage Plan for a Municipal Solid Waste Facility
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5. Determine the areas off site that contribute flows onto the permit
boundary (run-on), and calculate the peak-flow rate, velocity, and
volume of run-on from each off-site area onto the site for
predevelopment conditions.

6. Determine discharge points for the postdevelopment condition at the
permit boundary.

7. Determine drainage subareas, and calculate the peak flow rates for
postdevelopment conditions for each of the discharge points.

8. Calculate the volume of the runoff for the storm event for each of the
discharge points for postdevelopment conditions.

9. Determine of the maximum velocity of the peak runoff at each of the
discharge points for postdevelopment conditions.

10. Determine the areas off site that contribute flows onto the permit
boundary (run-on), and calculate the peak flow rate, velocity, and
volume of run-on from each off-site area onto the site for
postdevelopment conditions.

11. Compare the information for Item 1 to Item 6; Item 2 to Item 7; Item 3
to Item 8; and Item 4 to ltem 9. Discuss differences in these values in
terms of whether the changes are significant.

12. Determine the conveyance method to carry the runoff to the discharge
points.

13. Determine the need for detention and retention of the excess runoff
that is generated by the postdevelopment conditions.

14. Calculate the size of any pond, ditch, or other feature that will be used
to reduce the peak-flow rate and runoff volume at each discharge point
at the permit boundary.

15. Determine the need for feature(s) that will be used to control the
velocity to maintain a discharge velocity that does not represent a
significant alteration of the value from Item 4.

16. Determine the need for features that will be used to manage the
off-site run-on flows that may be diverted around the filled area for
Items 5 and 10.

17. Check to make sure that the drainage system is properly sized. Typical
items to check are cross-sectional areas, ditch grades, flow rates, water
surface elevation, velocities, and flow-line elevations along the entire

- length of each ditch.

18, Perform analysis of the significance of alterations of natural drainage

patterns.

Any off-site drainage feature that is to be considered a component part of
the facility drainage system must be accessible through an easement or
restrictive covenant. This will allow the TCEQ to access the area for
inspections during the active life of the landfill, as well as for the
postdevelopment closure period.
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5 Demonstrating That Drainage Is Not
Significantly Altered

5.1

5.2

5.3

Consider using the following information to demonstrate that natural
drainage patterns will not be altered significantly by your MSW facility.
Please refer to rule Sections 330.56(f)(4)(A)(iv) and 330.55(b)(5)(D).

What to Include in Summary of Regional
Drainage Information

In this portion of your demonstration, show how the site fits into the regional
watershed. Show the percentage of area to be developed versus the watershed
area. Also show the designation of downstream crecks.and rivers.

How fto Identify Site Drainage Patterns

Identify discharge points at the permit boundary for each condition.
Identify drainage subareas for each discharge point at the permit
boundary. Summarize the effect of the proposed landfill development on
the drainage subareas. Show how each drainage subarea has been
changed. Also include a discussion of how a change to a drainage subarea
may affect a regional pattern, if it is appropriate.

How to Show Effects on Peak Flows, Velocities,
and Volumes

Your demonstration should show peak flows, volumes, and velocities
entering and leaving the site at each discharge point. [Hustrate those items
or discuss them in Attachment 6 of the permit application. Include
discussion about how the proposed development of the landfill affects the
shape and time to peak values of hydrographs for each condition at the
permit boundary, as well as any relevant downstream analysis point, such
as adjacent lands, downstream creeks, and downstream reservoirs.

6 Calcylating Runoff

Several methods of calculating runoff are available and are appropriate to
use. Some methods are more limited than others.

6.1 Rational Method Versus Computer Models

Because of the lack of volume runoff determination and hydrograph
development, the Rational Method is recognized as being limited in
providing information that is required to show that there is no significant
change fo natural drainage patterns. To compensate for the limitations of
the Rational Method, determine the volume by using one of the methods
from the NRCS Technical Release 55 (TR-55). You can find TR-55 in
TxDOT’s Hydraulic Design Manual, which is available online at
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manuals.dot.state.tx.us/dynaweb/colbridg/hyd. In Chapter 5, go to
“Section 7, NRCS Runoff Curve Number Methods.”

The Rational Method is needed for small drainage areas of less than 200
acres (note that the 200-acre standard applies to the total area of the
watershed(s) above and including the proposed landfill permit boundary).

For areas larger than 200 acres, you can demonstrate that there is no
significant alteration to natural drainage patterns using the HEC-1 or
HEC-2 computer programs (www.hec.usace.army.mil/software
/llegacysoftware/legacysoftware.html) developed through the Hydrologic
Engineering Center of the United States Army Corps of Engineers
(www.hec.usace.army.mil). You can also use an equivalent or better
method approved by the TCEQ executive director. The newer HEC
computer models—found at the Web site for the Hydrologic Engineering
Center previously listed—should be allowed and are simply not named in
the rules. Both HEC-HMS and HEC-RAS are acceptable and preferred
methods since they have superseded the old HEC-1 and HEC-2.

HEC computer models are named for the place where they were
founded—the Hydrologic Engineering Center of the United States Army
Corps of Engineers. The HEC-HMS model is generally thought to
supercede HEC-1, and the HEC-RAS model supercedes HEC-2.

The HEC-HMS or HEC-1 methods are more useful ways to demonstrate
no significant change to natural drainage patterns because they model a
watershed. The HEC-RAS method miodels rivers, ditches, and channels.

6.2 What Precipitation Data to Provide

10

Your drainage analysis should include precipitation design data, along
with sources that are documented and described. Acceptable precipitation
data references include Technical Paper 40 (TP-40) and Hydro-35. TP-40
presents maps of rainfall frequency in the Eastern U.S. for selected
durations from 30 minutes to 24 hours, and for return periods from 1 to
100 years. TP-40 is currently out of print and is superseded in part by two
publications: Hydro-35 and Atlas 2 of the National Oceanic and
Atmospheric Administration INOAA). You can get copies and electronic

copies of TP-40 from many sources, including the following Web sites:
manuals.dot.state.tx.us/docs/colbridg/forms/hyd_apxB.pdf and
www.srh.noaa.gov/lub/wx/precip_freq/precip_index.htm.

For durations of 1 hour or less, Hydro-35 supersedes TP-40 for the eastern
two-thirds of the United States; Texas is included in this area. NOAA
Atlas 2 supersedes TP-40 for the western one-third of the U.S.

In Texas, TP-40 is the most commonly used reference because it fits the
rule requirements for the 24-hour duration and the 25-year return period
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specified in the rules, Section 330.55(b)(3). The Hydraulic Design
Manual of the Texas Department of Transportation (TxDOT) Bridge
Division also uses this precipitation data to compute “Rainfall Intensities”
and to determine the “Rain Index.” The TxDOT manual is referenced in
the rules in Section 330.55(b)(5)(A).

The current version of the Hydraulic Design Manual of TxDOT’s Bridge
Division may be viewed or downloaded online from the TXDOT Web site,
manuals.dot.state.tx.us/dynaweb, which also has links to many of the
publications referenced in this guidance.

6.3 How to Determine Water Loss

An acceptable method for determining the volume of water lost and
excess volume runoff is the Runoff Curve Method. It was established by
the NRCS and was formerly known as the Soil Conservation Service
(8CS) Method. You can find this method in 7R-55.

6.4 How to Establish Direct Runoff

The method typically used in drainage analysis is the Kinematic Wave
Method. It is one of the methods the HEC-HMS computer model uses to
estimate peak flow and runoff volume. You can find it in the TR-55 or the
HEC-HMS Reference Manual.

Direct runoff methods—for example, both Kinematic Wave and
Muskingum-Cunge methods—are applicable to small-water catchments
with uniform slopes, channels, and drainage patterns. Landfill final-cover
areas generally consist of relatively short overland flow lengths that drain
into landfill final-cover swales.

Methods for estimating direct runoff are generally applicable to
final-cover areas of landfills for the following reasons:

¢ Direct runoff methods were developed for uniform slopes that drain to
collection channels. For a landfill final-cover area, this translates to an
. overland flow segment, which is typically a 4-horizontal to 1-vertical
(4H:1V) slope that drains to a swale.

e Direct runoff methods were developed for a network of relatively
small drainage subareas. In designing the various final-cover erosion
control structures and perimeter channels, landfill drainage subareas
need to be subdivided to obtain a peak flow at several points.

e Direct runoff methods are applied readily to small watersheds because
they are based on physical parameters of the watershed, as opposed to
other methods. Those other methods generally are developed
empirically for various terrains in different climates, and are
conservative because flow attenuation is not considered.
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6.5 Incorporating Local Government Regulations

Where there are local government drainage regulations or manuals that
pertain to a site, follow local government requirements in developing the
landfill design, analysis, and demonstrations. In no case should less
stringent local regulations supercede requirements of Chapter 330.

6.6 What Storm Event to Use

The design storm event established in the rules is a single 24-hour,
25-year storm event. The requirement is in Section 330.55(b)(3).

6.7 Routing Methods for Hydrographic Data

12

Two hydrographic methods for flood routing may be found in the TxDOT
Bridge Division’s Hydraulic Design Manual: :

s storage routing, which is commonly used to account for inflow and
outflow rates and significant water storage characteristics associated
with reservoirs and detention; and

¢ channel routing, which is used when known hydrographic data are
located somewhere other than the point of interest, or when the
channel profile or plan is changed to alter the natural velocity or
channel storage characteristics.

6.7.1 Hydrograph Storage Routing

Several hydrographic methods route flood runoff through reservoirs or
other detention facilities. All of the methods require reliable descriptions
of the following three items:

¢ an inflow runoff hydrograph for the subject flood;
e the storage capacity versus water elevation within the facility; and

e the performance characteristics of outlet facilities associated with the
operation of the facility.

By definition, a steady-state condition exists when inflow and outflow
from a reservoir or any type of storage facility are equal. If the inflow
exceeds the outflow, the additional discharge is stored in the system.
Conversely, when the outflow exceeds the inflow, water is taken from
storage. Storage routing normally is used to account for inflow and
outflow rates and significant water-storage characteristics associated with
reservoirs and detention/retention.

6.7.2 Hydrograph Channel Routing

Routing of flood hydrographs by means of channel routing procedures is
useful in instances where known hydrographic data are not at the point of
interest. Also, channel routing can be used where the channel profile or
plan is changed in such a way as to alter the natural velocity or channel
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storage characteristics. Routing analysis estimates the effect of a channel
reach on an inflow hydrograph.

7 Designing Detention Ponds

The purpose of detention ponds in landfill drainage design is to
accommodate and attenuate excess rainfall, and to provide a controlled
release of that rainfall.

7.1 What Analysis Is Required

In designing a detention pond, the goal of your analysis should be to
accommodate and attenuate values of velocity, flow rate, and volume of
storm water that exceeds predevelopment conditions resulting from a
24-hour, 25-year storm event. Those three values for storm water being
discharged at the point of interest should not change significantly when
compared with predevelopment conditions.

7.2 How to Size Detention Ponds

There are many methods and models for sizing detention ponds, but the
preferred methods include the Rational Method, as well as the following:
HEC-1, HEC-HMS, HEC-2, and HEC-RAS. Other methods that are
available through the public domain (not commercial) are also acceptable,
such as the NRCS’s TR5S5.

The following is an example of a typical approach to find the size of a

detention pond.

1. Obtain the excess values of velocity, flow rate, and volume through a
drainage analysis comparison using the Rational Method, HEC-1,
HEC-HMS, HEC-2, or HEC-RAS models.

2. Calculate the velocity and flow rate.

3. Use the NRCS (or SCS) Runoff Curve Method to calculate the runoff
volume.

The results will give adequate information to estimate the pond size.
Although not required, a 1- to 2-foot freeboard should be added to the
calculated pond size. Some typical input parameters for determining a
typical detention pond are design areas, land types and characteristics,
land slopes, rainfall intensity, rainfall index, and soil types.

Guidelines for Preparing a Surface Water Drainage Plan for a Municlpal Solid Waste Facllity
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Aftachment A: Rules on Surface Water Hydrology

(7) The site shall be protected from flooding by suitable levees constructed to provide protection from
2 100-year frequency flood and in accordance with the rules and regulations of the TWC and
successors relating to levee improvement districts and approval of plans for reclamation projects
or the rules of the county or city having jurisdiction under the Texas Water Code, §16.236, as
implemented by §§301.31-301.46 of this title (relating to Levee Improvement Districts, District
Plans of Reclamation, and Levees and Other Improvements).

(A) Flood protection levees shall be designed and constructed to prevent the washout of solid
waste from the site.

(B) A freeboard of at least three feet shall be provided except in those cases where a greater
freeboard is required by the agency having jurisdiction under the Texas Water Code, Chapter
16.236.

(C) Such levees shall not significantly restrict the flow of a 100-year frequency flood nor
significantly reduce the temporary water storage capacity of the 100-year floodplain.

(8) The final cover design shall provide effective long-term erosional stability to the top dome
surfaces and embankment side slopes in accordance with the following,

(A) Estimated peak velocities for top surfaces and embankment slopes should be less than the
permissible non-erodible velocities under similar conditions.

(B) The top surfaces and embankment slopes of MSWLF units shall be designed to minimize
erosion and soil loss through the use of appropriate side slopes, vegetation, and other
structural and non-structural controls, as necessary. Soil erosion loss (Tons/Acre) for the top
surfaces and embankment slopes may be calculated using the Soil Conservation Service of US
Department of Agriculture’s Universal Soil Loss Equation, in which case the potential soil
loss should not exceed the permissible soil loss for comparable soil-slope lengths and soil
cover conditions,

(C) Details for final cover shall be depicted on fill cross-sections and provided along with other
information in accordance with §330.56(b) of this title (relating to Attachments to the Site

Development Plan).
* * *

§330.56. Attachments to the Site Development Plan.
(a) Attachment 1—site layout plan,

(1) This is the basic element of the site development plan consisting of a site layout plan on a
constructed map showing the outline of the units and fill sectors with appropriate notations thereon
to communicate the types of wastes to be disposed of in individual sectors, the general sequence of
filling operations, locations of all interior site roadways to provide access to all fill areas, locations
of monitor wells, dimensions of trenches, locations of buildings, and any other graphic
representations or marginel explanatory notes necessary to communicate the proposed step-by-step
construction of the site. The layout should include: fencing; sequence of excavations, filling,
maximum waste elevations and final cover; provisions for the maintenance of natural windbreaks,
such as greenbelts, where they will improve the appearance and operation of the site; and, where
appropriate, plans for screening the site from public view.

(2) A generalized design of all site entrance roads from public access roads shall be included. All
designs of proposed public roadway improvements such as turning lanes, storage lanes, etc.,
associated with site entrances should be coordinated with the agency exercising maintenance
responsibility of the public roadway involved.

(3) This plan is the basis for operational planning and budgeting, and therefore shall contain sufficient
detail to provide an effective site management (ool.

(b) Attachment 2—fill cross-section.

(1) The fill cross-sections shall consist of plan profiles across the site clearly showing the top of the
levee, tap of the proposed fill, maximum elevation of proposed fill, top of the final cover, top of
the wastes, existing ground, bottom of the excavations, side slapes of trenches and fill areas, gas
vents or wells, and groundwater monitoring wells, plus the initial and static levels of any water
encountered.

(2} The fill cross-sections shall go through or very near the soil borings in order that the boring logs
obtained from the soils report can also be shown on the profile.

(3) Large sites shall provide sufficient fill cross-sections, both latitudinally and longitudinally, so as to
accurately depict the existing and proposed depths of all fill areas within the site. The plan portion
shall be shown on an inset key map.

Guidelines for Preparing a Surface Wafer Drainage Plan for a Municipal Solid Waste Facility
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Attachment A: Rules on Surface Water Hydrology

®

16

(4) Construction and design details of compacted perimeter or toe berms which are proposed in
conjunction with aboveground (aerial-fill) waste disposal areas shall be included in the fill
cross-sections.

Attachment 3—existing contour map. This is a constructed map showing the contours prior to any

grading, excavation, and/or filling operations on the site. Appropriate vertical contour intervals shall be

selected so that contours are not further apart than 100 feet as measured horizontally on the ground.

Wider spacing may be used when approved by the executive director. The map should show the

location and quantities of surface drainage entering, exiting, or internal to the site and the ares subject

to flooding by a 100-year frequency flood.
*

* *

Attachment 6—Groundwater and surface water protection plan and drainage plan. These plans shall
reflect locations, details, and typical sections of levees, dikes, drainage channels, culverts, holding
ponds, trench liners, storm sewers, leachate collection systems, or any other facilities relating to the
protection of groundwater and surface water. Adequacy of provisions for safe passage of any internal
or externally adjacent floodwaters should be reflected here.
(1) A drawing(s) showing the drainage areas and drainage calculations shall be provided.
(2) Cross-sections or elevations of levees should be shown tied into contours. Natural drainage
palterns shall not be significantly altered.
(3) The 100-year floodplain shall be shown on this attachment.
(4) As part of the attachment, the following information and analyses shall be submitted for review, as
applicable,
(A) Drainage and run-off control analyses:

i) adescription of the hydrologic method and calculations used to estimate peak flow rates
and run-off volumes including justification of necessary assumptions;

(ii) the 25-year rainfall intensity used for facility design including the source of the data; all
other data and necessary input parameters used in conjunction with the selected
hydrologic method and their sources should be documented and described;

(iii) hydraulic celculations and designs for sizing the necessary collection, drainage, and/or
detention facilities shall be provided.

(iv) discussion and analyses to demonstrate that natural drainage patterns will not be
significantly altered as a result of the proposed landfill development;

(v) structural designs of the collection, drainage, and/or storage facilities, and results of all
field tests to ensure compatibility with soils; and

(vi) a maintenance plan for ensuring the continued operation of the collection, drainage,
and/or storage facilities, as designed along with the plan for restoration and repair in the
event of a washout or failure; and

(vii)erosion and sedimentation control plan, including interim controls for phased
development.

(B) Flood control and analyses.

(i) [Kdentify whether the site is located within a 100-year floodplain. Indicate the source of all
data for such determination and include a copy of the relevant Federal Emergency
Management Agency (FEMA) flood map, if used, or the calculations and maps used
where a FEMA map is not available. Information shall also be provided identifying the
100-year flood level and any other special flooding factors (e.g., wave action) that must
be considered in designing, constructing, operating, or maintaining the proposed facility
to withstand washout from a 100-year flood. The boundaries of the proposed landfill
facility should be shown on the floodplain map.

(i) Ifthe site is located within the 100-year floodplain, the applicant shall provide
information detailing the specific flooding levels and other events (e.g., design hurricane
projected by Corps of Engineers) that impact the flood protection of the facility. Data
should be that required by §§301.33-301.36 of this title (relating to Approval of Levees
and Other Improvements).

(i) No solid waste disposal and treatment operations shall be permitted in areas that are
located in a floodway as defined by FEMA.,

* * * *
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SETTLEMENT AGREEMENT

This Settlement Agreement (this “Agreement™) is made this éi day o@gﬁé{_’,f‘;
2007, by and between Guadalupe County, Texas (the “County”) and Waste Management of

Texas, Inc., & Texas corporation (“WMT™),

WITNESSETH:

WHEREAS, WMT owns and operates a municipal solid waste management facility
known as the Comal County Landfill in Comal County, Texas operated under the Texas
Commission on Environmental Quality (“TCEQ”) Permit No. 66A (hereinafter the “Digposal
Site® or “Landfill”), and WMT filed a permit application for Permit No. MSW 66B
(“Application™) seeking authorization from the TCEQ to expand the Landfill into Guadalupe
County and rename it Mesquite Creek Landfill;

WHEREAS, the TCEQ determined the Application to be technically complete on July
14, 2006, and on or asbout that date issued Proposed Permit No. MSW 66B (“Proposed
Permit™);

WHEREAS, the County requested party status and was designated as a party to a
contested case hearing before the State Office of Administrative Hearings (“SOAH™) concerning
the Application and issuance of the Proposed Permit, such contested case hearing being docketed
as SOAH Docket No. 582-07-0863; ' : : '

WHEREAS, the Application is currently pending in SOAH Docket No. 582-07-0863;
and

WHEREAS, WMT and the County have agreed to comproniise and settle the County’s
protest of the Application and certain concerns regarding the Landfill expansion and Application
on the terms set foith below.

AGREEMENT

NOW, THEREFORE, for and in consideration of the respective covenants herein
contained, and other good and valuable consideration, the receipt and sufficiency of which are
hereby acknowledged and confessed, the Parties agree as follows:

ARTICLE t
Definitions

1.1 “Expansion Date” means thc date that Waste Materials transported to the
Disposal Site in commercial vehicles first begin disposing waste within Unit 2 which is the ares
subject of the Proposed Permit. Attached as Exhibit A is a drawing depicting the Unit 2 area.

1.2 “Cessation Date” means the date the Disposal Site is no longer permitted for
acceptance of, or is no longer accepting, Waste Material pursuant to Permit 668,
EXHIBIT
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1.3 “Current Permit” means TCEQ Permit No. 66A under which WMT currently
operates the Digposal Site.

1.2 “Gross Revenues" means all combined revenues actually received by WMT from
Waste Material disposal operations at the Landfill. Gross Revenues shall exclude state, local or
federal fees and taxes, fuel surcharges, WMT environmental fees, or other fees charged for the
Waste Material received for disposal.

1.3 “Waste Material” means acceptable solid waste including municipal solid waste,
and construction and demolition debris, which, in compliance with govemnmental licenses and
permits in effect, may be received for disposal at the Disposal Site. It does not include
unacceptable waste, or unpermitted waste,

14 “Recyclable Material” means a material that has been recovered or diverted from
the non-hazardous waste stream for purposes of reuse, recycling, or reclamation, a substantial
portion of which is consistently used in the manufacture of products that may otherwige be
* produced using raw or virgin materials. Recyclable Material is not solid waste, However,
Recyclable Material may become Solid Waste at such time, if any, as it is abandoned or disposed
of rather than recycled, whereupon it will be solid waste, with respect to the party actually
abandoning or disposing of such material.

ARTICLE 2

Obligations of WMT

2.1 Compensation. WMT agrees to pay the County four percent (4%) of Gross
Revenues from the Landfill beginning on the Expansion Date and ending on the Cessation Date,
unless carlier terminated as allowed under this Agreement, WMT shall pay all payments to
County due under this paragraph 2.1 on a quarterly basis, within 60 days after the end of the
immediately prior calendar quarter. However, this provision takes effect only when WMT
receives written notice of TCEQ’s final and non-appealable approval of the Proposed Permit.

2.2 Landfill Operation Hours: Currently, the Landfill is open and accepts Waste
Material for disposal from 7:00 a.m. to 7:00 p.m., Monday through Friday, and 7:00 a.m. to noon
on Saturday. Under the Proposed Permit, WMT has requested and intends to extend its Landfill
operation hours from 4:00 a.m. to 8:00 p.m., Menday through Friday and 4:00 a.m. through 3:00
p-m. on Saturday. In the event of emergency conditions or a disaster declared by the President,
the Governor, or the County Judge of Guadalupe or Comal County, WMT may extend its hours
of operation on a temporary basis to meet the needs of the local, state, federal governments
and/or citizens. If WMT intends to change its hours of operation op a permanent basis, WMT
will notify the County at least twenty (20) days in advance of the change, provide the reason(s)
for the change, and obtain the County’s approval, which shall not be unreasonably withheld.

23  Drainage. WMT agrecs that if the drainage design and appurtenances at the

Disposal Site adversely affect adjoining landowners or neighbors (i.e., property located within a
one mile radius of the Disposal Site boundary) of the Disposal Site, WMT will take

2
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responsibility for those adverse affects and will take reasonable measures to alleviate such
adverse affects.

2.4 Freedom, Lake Property. WMT intends to use a portion of that certain property
adjacent to the Disposal Site and owned by WMT, commonly known as Freedom Lake (the
“Freedom Lake Property™), and comprising approximately 314 acres, for the future construction,
and operation of the Mesquite Creek Gas-To-Energy Plant (the “Gas Plant™) and as a wildlife
habitat area or park. WMT does not intend to use any of the remainder of the Freedom Lake
Property to dispose of any Waste Material, but retains the right to use, develop, sale, or donate
portions of the Freedom Lake Property for other purposes. The Gas Plant, wildlife habitat or
other area of the Freedom Lake Property will be developed independently of one another by
WMT as WMT deems appropriate, in its sole discretion. WMT shall continue to have the right at
any time to use any portion of its Freedom Lake Property for borrowing of soil for landfill use
and for access to the lake located on the property for water.

The Parties acknowledge that Freedom Lake is believed to have been built by the
government in the 1950s, and that documnentation, surrounding Freedom Lake’s original design
and intent are not readily available. Nevertheless, WMT, as the present day owner of Freedom
Lake, agrees that if silt in Freedom Lake causes or contribute to flooding to downstream
adjoining landowners or neighbors (i.e., property located within a one mile radius of the Landfill
boundary) during normal rainfall events, then WMT will take respongibility for those adverse
affects and will take reasonable measures to alleviate such adverse affects.

2.5  Water Well Sampling. The County acknowledges that WMT has offered to pay
for sampling and testing on a semi-annual basis of the three registered water wells presently
located within a one mile radius of the Disposal Site on private landowners’ property. The
County and WMT acknowledge that such water well sampling, if any, shall be by agreement
between WMT and the private landowner(s). :

2.6 Recyeling. WMT agrees that it will continue to refer potential customers of the
Landfill to take appliances such as washers, refrigerators, etc. to Comal Iron or another nearby
recycling center to promote the recycling of these appliances rather than to dispose of them at the
Landfill. WMT further agrees that it will place a rolloff container with compartments near the
entrance of the Disposal Site to allow customers to deposit their Recyclable Materials (e.g.,
plastics, paper products, aluminum cans) in the rolloff container for recycling versus disposs! in

the Landfill.

2.7  Daily Cover/Odor Control. WMT agrees to apply cover soil over the working
face of the Landfill at the end of each operating day as a method to help control odors during
non-operating hours, except in unusual circumstances such as an equipment breakdown or heavy
rains. In those unusual circumstances, WMT will use tarps or other TCEQ approved alternate
daily cover to cover the working face as currently allowed by WMT’s Permit,

28  County Solid Waste Disposal. WMT agrees to offer the County preferred rates at
the Disposal Site for County solid waste disposal. The terms and conditions of such a preferred

rate agreement are set forth on Exhibit B attached hereto entitled Solid Waste Disposal
Agreement. WMT agrees to execute Exhibit B contemporaneous with executing this Agreement.

3
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2.9 - Schwarzlose and Kohlenberp Roads, WMT agrees to donate a ope-time sum of

$50,000 to the County for repairs to these twao roads within twenty-one (21) days of the date this
Agreement is signed by both Parties.

ARTICLE 3

Obligationg of County

3.1 Wit | of Protest and Party Statu ¢ Pendi ication. The County
agrees to (1) file a motion to withdraw its protest and request for party status on the Application
no later than October 23, 2007, and (ii) adopt a written resolution on October 23, 2007 stating
that the County no longer opposes the Application, and withdraws jts protest and request for
party status on the Application. As evidence of such withdrawal, the County will file a motion to
withdraw its protest and request for party status in the form attached hereto as Exhibit C. The
motion to withdraw will be filed with the Administrative Law Judge presiding over the Pending
Application and the chief Clerk of the TCEQ, with a copy provided to WMT and all other parties
to the SOAH hearing,

3.2 Additional Protests. The County agrees not to file any additional public
cornments, protests, requests for party status, motions to overturn, otions for reconsideration,
objections, or any other administrative or judicial appeals regarding the issuance of the Proposed
Permit or any amendments or modifications made to the Application, the Proposed Permit, or
Permit No. 66B, if issued, to effectuate the terms of this Agreement, If the Caunty breaches this
provision of the Agreement, WMT has the right to terminate this Agreement ten (10) days after
providing the County with notice of such breach and WM1"s intent to terminate,

The County agrees to stand behind its resolution not to oppose the Application, and
agrees not to assist, help, or cooperate with any third partics, whether such party or person is a
protestant to the Pending Application or not, to oppose, defeat, overturn, appeal, or object to the
Proposed Permit or any amendments or modifications made to the Application, Proposed Permit,
or Permit No. 66B, if issued. If the County breaches this provision of the Agreement, WMT has
the right to terminate this Agreement ten (10) days after providing the County with notice of
such breach and WMT's intent to terminate.

3.3 Future Issues. County shall cooperate with WMT from time to time with respect to,
and o the extent necessary to, allow WMT to redesign the Disposal Site to enhance its capacity,
enhance the environmental soundness and operations, ot enhance the design of the Disposal Site
from time to time. WMT and the County acknowledge the rapid growth in the surrounding area
and further, the Parties desire to work toward efforts permit modification of the Disposal Site to
fulfill the disposal needs represented by the surrounding area.

ARTICLE 4

Miscellaneous
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7.2 Disputes. In the event that there is a dispute between the parties, and either party
brings an action to interpret this Agreement, or to enforce any right which such party may have
hereunder, the Parties shall make a good faith effort to settle such dispute by negotiation. In the
event the Parties are unable to settle such dispute by negotiation, the Parties shall make a good
faith effort to settle the dispute by mediation prior to resorting to litigation,

1.3 ight to Require Performance. The failure of either party at any time to require
performance by the other party of any provisions of this Agreement will in no way affect the
right of that party thereafier to enforce the same. No waiver by either party of any breach of any
of the provisions hereof will be taken or held to be a waiver of any succeeding breach of such
provision or as a waiver of any other provision.

7.4  Goveming Law. This Agreement will be governed by construed in accordance
with the laws of the State of Texas.

7.5  Severability. If any provision of this Agreement is declared illegal, void, or
unenforceable, the remaining provigions will not be affected but will remain in full force and

effect.

7.6  Headings. The headings used herein are for convenience only and are not to be
construed as part of this Agrecment.

7.7  Assighment. No transfer or assignment of thizs Agreement, or of any right
accruing under this Agreement, shall be made by cither party hereunder without the written
consent of the other party, which consent shall not be unreasonably withheld; provided, however,
WMT may assign this Agreement to an ‘affiliate of WMT without the prior written consent of the

County.

7.8  Successor and Agsigns. Subject to the restrictions on transfer and assignment
contained in Article 7.7, this Agreement will inure to the benefit of and will be binding on the

parties hereto and their respective successors and assigns.

7.9  No Admission of Lisbility. The County and WMT each acknowledge that this
Agreement does not constitute an admission of liability by either of the Parties or any
recognition of the correctness of their respective positions.

7.10 Notices. All notices or other communications to be given to a party hereunder
shall be in writing and shall be deemed given upon the eatlier to occur of (a) actual receipt by
such party or (b) three (3) business days after being deposited in the United States mail, certified
or registered mail, return receipt requested, postage prepaid, addressed to such party as follows:

If to County:

County Judge

Guadalupe County, Texas
307 W. Court Stree
Seguin, Texas 78155
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With copy to:

Guadalupe County Attorney's Office

Attn: Robert Etlinger
101 E. Court Street, Suite 104
Seguin, Texas 78155

If to WMT:

Waste Management of Texas, Inc.
8611 Covel Road

San Antonio, Texas 78252

Atin: Market Area Manager

With copy to:

Waste Management of Texas, Inc.
0708 Giles Road

Austin, Texas 78754

Attn: Legal Department

GUADALUPE CO ATTNY PAGE 87

Any changes of address by either party shall be by notice given to the other in the same manner

as specified above,

7.11  Entire Agreement. This Agreement constitutes the entire agreement and
understanding between the parties hereto, and it will not be considered modified, altered,
changed, or amended in any respect unless in writing and signed by the parties hereto, This
Agreement fully supersedes, replaces, and declares null and void all prior agreements between
the parties that relate to the subject matter of this Agreement.

IN WITNESS WHEREOF, the parties have executed this Agreement the date first set

forth above.
COUNTY

Guadalupe County, Texas

By: M M/(“'C\X:>
M Wi is CoTuck e

Date: (0~ 3-07

wMr
Waste Management of Texas, Inc.
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EXHIBIT B
SOLID WASTE DISPOSAL AGREEMENT
This Solid Waste Disposal Agreement (this “Agreement™) is made this day of

, 2007, by and between Guadalupe County, Texas (the “County™) and Waste
Management of Texas, Inc,, a Texas corporation (“WMT").

WHEREAS, WMT owns and operates the Disposal Site (as defined herein) and desires
to provide the County with solid waste disposal services at the Disposal Site; and

WHEREAS, the County desires to ensure the continued availability of the Disposal Site
for the economically and environmentally sound disposition of waste material generated and/or
collected by the County;

WHEREAS, the govemning authorities of the County have the power to enter into this
Agreement for the disposal of such waste; and

WHEREAS, WMT will operate the Disposal Site to service, among other interests, the
foregoing objectives of the County during the term of this Agreement, subject to the terms of this
Agreement.

NOW, THEREFORE, for and in consideration of the respective covenants herein
contained, and other good and valuable consideration, the receipt and sufficiency of which are
hereby acknowledged and confessed, the partiey agree as follows:

ARTICLE 1
Definitions

I “Acceptable Waste” under this Agreement mesns any and all solid waste,
including municipal solid waste, and construction and demolition debris, except Unacceptable
Waste. :

1.2 “Agreement” means this Solid Waste Disposal Agreement.
1.3 “Base Rate” or “Base Rates” shall have the meaning set forth in Article 4.1.

14 “County Waste Material” means Acceptable Waste generated by or collected by
the County or its contractor(s)under the authority or jurisdiction of the Comumissioners’ Court of
Guadalupe County, Texas, including Acceptable Waste, generated at County owned facilities,
and including residential, commercial and industrial Acceptable Waste.

L5  “Disposal Site” or “Landfill” means the Mesquite Creek Landfill (TCEQ
currently pending Permit # MSW 66B), currently known as Comal County Landfill - TCEQ
Permit # MSW 66A located at 1000 Kohlenberg Road, New Braunfels, Texas.

PAGE B9
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1.6  “Effective Date” shall mean the date written above which shall not begin until
both parties have executed this Agreement,

L7 “Expansion Date" means the date that Waste Materials transported to the Disposal
Site in commercial vehicles first begin disposing waste within Unit 2 which is the area subject of
the pending permit MSW #66B, and ends when the Disposal Site is no longer permitted for
acceptance of, or is no longer accepting, Waste Material pursuant to the Permit.

1.8 “Gross Revenues” means all combined revenues actually received by WMT from
Waste Material disposal operations at the Landfill. Gross Revenues shall exclude state, local or
federal fees and taxes, fuel surcharges, WMT environmental fees, or other fees charged for the
Waste Material received for disposal.

1.9 “Hazardous Waste” means hazardous waste and toxic or radioactive substances
(even though they may be part of a delivered load of waste), as such terms are defined by
applicable federal or state laws or regulations.

110  “Pemnit” means cument Permit No. MSW 66A issued by TCEQ, and pending
Permit No, MSW 66B once it is issued by TCEQ and becomes final and nonappealsble, for the
operation of the Disposal Site, including any future eXpansion permits.

L1l “Unit 2" means the future disposal area of the Disposal Site covered under
pending MSW Permit 66B and depicted on Exhibit A attached hereto.

1.12  “RCRA” means the Resource Conservation and Recovery Act, 42 U.S.C. 6901,
€l seq., as amended.

1.13 “Special Waste™ means all treated/de-characterized (formerly hazardous) wastes;
polychlorinated byphenyl (PCB) wastes; industrial process wastes; asbestos containing material;
chemical containing equipment; incinerator ash; medical wastes; off-spec chemicals; sludges;
spill-cleanup wastes; underground storage tank (UST) soils; waste from service industries; and
all such other wastes of similar kind,

114 “State” means the State of Texas.

.13 “Suspicious Waste” means waste which WMT reasonably suspects may be
Unacceptable Waste,

.16 “TCEQ” means the Texas Commission on Environmental Quality, or any
predecessor, successor or other substituted agency, department or commission of the State which
has regulatory authority over solid waste disposal permitting and enforcement.

117 “Unacceptable Waste” means any and all waste that is either:

(a) waste which is or may be prohibited from disposal at the Disposal Site by
federal or state law, regulation, rule, code, ordinance, order, permit or permit condition;
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(b) Hazardous Waste:

(¢) Special Waste without an approved Special Waste agreement between the
appropriate parties; or

(d) Special Waste which does not conform to the analysis or characteristics
described in a Special Waste agreement.

1.18  “Waste Material® means Acceptable Waste which, in compliance with
governmental licenses and permits in effect, that may be received for disposal at the Diigposal
Site,

ARTICLE 2

Term

2.1 Effective Date. This Agreement will take effect on the Effective Date. Some
terms of this Agreement will not take effect until after the Agreement Effective Date. If the date
in which certain provisions in the Agreement take effect is different from the Effective Date, the
provision shall specifically state the date in which it takes effect. *

2.2 Term. The Term of this Agreement begins on the Effective Date and ends when
the Disposal Site is no longer permitted for acceptance of, or is no longer accepting, Waste
Matetial pursuant to the Permit.

2.3 Termination, Notwithstanding the foregoing, WMT shall have the right to
terminate this Agreement at any time upon sixty (60) days’ prior written notice to the County. In .
addition, if the County elects to privatize the collection of County Waste Material by means of
franchise, bid, or other agreement, the County may terminate this Agreement, provided the
written notice of such termination is provided to WMT not less than sixty (60) days prior to the
date of termination.

ARTICLE 3
Scope of Service

3.1 Operation. During the Term of this Agreement, WMT shall accept at the Disposal
Site all County Waste Material delivered to the Disposal Site by County in accordance with the
terms and conditions of this Agreement,

3.2  Condition Precedent. The obligations of WMT under this Agreement are
expressly subject to the prior issuance to WMT, and the continuing effectiveness, of all final,
non-appealable licenses, permits and approvals that are necessary to operate the Disposal Site.
WMT represents that it has obtained all licenses, permits and approvals which in its good faith
Jjudgment are necessary for the operation of the Disposal Site to be in compliance with applicable
laws and regulations. In the event that any licenses, permit or approval necessary to operate the
Disposal Site is terminated or suspended, County’s obligations and WMT"’s obligations with
respect to such Disposal Site shall be terminated, or suspended.
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3.3 Hours of Operation. The Disposal Site shall be open and accept County Waste
Material for disposal during its respective posted hours of operation, which are presently 7:00
a.m. to 7:00 p.m., Monday through Friday, and 7:00 a.m. to noon on Saturday. WMT may, in its
discretion, change the hours of operation at the Disposal Site at any time; provided, however,
that County’s hauling trucks shall have the same access hours for disposal at the Disposal Site as
WMT’s hauling trucks. Under the Proposed Permit, WMT has requested and intends to extend
its Landfill operation hours from 4:00 a.m. to 8:00 p-m., Monday through Friday and 4:00 a.m.
through 3:00 pm. on Saturday. In the event of emergency conditions declared by the
Commissioner’s Court of Guadalupe County, WMT shall keep the Disposal Site open for
disposal of unusual amounts of County Waste Material generated or created by such emergency
conditions.

34  Holidays. The Disposal Site may, in the discretion of WMT, be closed on the
following holidays: New Years Day, Thanksgiving Day, Christmas Day. WMT shall keep the
Disposal Site open for disposal of County Waste Materials on all other holidays that the County
has Waste Material collection service.

3.3 Compliance with Applicable Laws. WMT shal] comply with all present and future

federal, state, and local laws, regulations and ordinances regulating the operation of landfills for
the disposal of County Waste Material, and with all other rules, regulations, orders and
amendments thereto imposed by all federal and state regulatory agencies having jurisdiction over
the operation of the Disposal Site. \

3.6 Right to Refuse Unacceptable Waste. WMT shall not be required to accept or
allow Unacceptable Waste to enter or be disposed of at the Disposal Site. WMT resetves the
right to reject or revoke acceptance of any waste brought to the Disposal Site that WMT, in its
sole discretion, considers an Unacceptable Waste or Suspicious Waste, WMT may require
County to remove waste it has delivered which is subsequently determined or suspected by
WMT to be Unacceptable Waste. If such Unacceptable Waste is not removed from WMT's
possession by the County within a reasonable titne, not to exceed three (3) days from the receipt
of notice of the Unacceptable Waste, WMT will arrange for lawful disposal of such waste, and
County shall (i) to the extent permitted by law, indemnify WMT for any costs or damages,
ineluding fines and penalties, resulting from delivery of Unacceptable Waste to the Disposal
Site, and (ii) pay WMT its reasonable expenses and charges for handling, loading, preparing,
transporting, storing and caring for any such Unacceptable Waste disposed of by WMT. This
indemnity shall survive the termination of this Agreement,

3.7 Revocation of Acceptance. WMT may, at any time before the condition of the
waste has been materially changed, revoke its acceptance of any waste discovered to be

Unacceptable Waste. In revoking its acceptance of any waste, WMT shall notify County why the
waste is Unacceptable Waste,

3.9 Delivery of Waste, The County shall deliver to the Disposal Site all Acceptable
Waste generated by or collected by the County or its contractor(s) under the authority ot
jurisdiction of the Commissioners’ Court of Guadalupe County, Texas. In the event the County
elects to privatize the collection of County Waste Material by means of franchise, bid or other

10
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agreement, the County shall require that any collection. WMT providing such services under
agreement with the County shall, as a condition thereto, dispose of all County Waste Material
collected pursuant to such agreement to be disposed of at the Disposal Site; provided, further,
that the County shall notify WMT in writing of the identity of such private collection WMT and
cooperate with WMT to positively identify County Waste Material collected by such collection
WMT. The County shall not authorize, approve, encourage, or support any other landfill, other
than any landfill owned or operated by WMT or related entity, to the extent the County can
legally fulfill this obligation without violation of state or federal laws or regulations.

3.10  Special Waste Requirements, County will require all waste generators for which it

has collection and disposal responsibility to execute a Special Waste agreement prior to delivery
of any Special Waste to the Disposal Site, County will not deliver, arrange for the delivery of, or
contract for the delivery of any Special Waste to the Disposal Site without a fully executed
Special Waste agreement. The specific requirements of a Special Waste agreement shall be as
specified from time to time by WMT and may be altered by WMT at any time as necessary to
ensure the proper management of Special Waste.

ARTICLE 4

Compensation to WMT For Disposal of County Waste
4.1  Base Rates for Disposal Site. Beginning on the Fffective Date and continuing

until the Expansion Date occurs, the Base Rates to be charged by WMT for receiving and
disposing of County Waste Material delivered by County to the Disposal Site (the “Base Rate”
or “Base Rates”) shall be charged on a cubic yard basis, as follows: (i) $5.15 per cubic yard for
compacted County Waste Material, and (ii) $4.97 per cubic yard for loose County Waste
Matetial. An additional State mandated fee of (iif) $0.40 per cubic yard shall be added to the
compacted County Waste Material Base Rate, and (iv) an additional fee of $0.25 per cubic yard
shall be added to the loose County Waste Material Base Rate, in accordance with State of Texas
landfill fees structure (“State Landfill Fees”). The State of Texas has the authority to adjust the
State Landfill Fees, and such adjustments will be added and passed-through to the County as set

forth above.

4.2 Base Rates for Disposal Site — Expansion Date. Beginning on the Expansion Date
and through the termination of this Agreement, the Base Rate shall be charged by WMT to the
County on a per-ton basis. The Base Rate to be charged by WMT for receiving County Waste
Material delivered by the County to the Disposal Site shall be $17.00 per ton, In addition, State
Landfill Fees which are currently $1.25 per ton shall be added to the Base Rate. Increases to the
State Landfill Fees authorized by the State of Texas will be added and passed-through to the

County as forth herein,

The Base Rates and Gross Revenue exclude applicable state, federal, or local fees, and
WMT reserves the right from time to time to charge, in addition to the Base Rate, fizel surcharge
fees (as set forth in Section 5.3 below) and WMT’s environmental fees. These additiona] fees
shall be added to the Base Rate for every transaction received by WMT for County Waste
Material delivered for disposal including recycling fees and post-closure fees, and local fees,
including taxes (exclusive of sales tax), and fees incurred under federal, state or local laws, rules

11
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or ordinances in effect and/or implemented as of, but not subsequent to, the Effective Date,
WMT, in its sole and absolute discretion, shall have the right to set disposal rates for all Waste
Material, other than County Waste Material,

43  Base Rates Escalation and Adjustment. The Base Rate(s) charged by WMT to
County for waste disposal will be adjusted for changes in the CPl, commencing on the first
anniversary of the Effective Date of this Agreement, and continuing annually on each
anniversary date of the Effective Date at the same percentage as the Consumer Price Index, US
City Average for All Urban Consumers, Garbage and Trash Collection, Not Seasonally
Adjusted, Base Period December 1983 = 100 (published by the United States Bureau of Labor
Statistics, Consumer Price Index) (the “C.P.L") shall have changed during the preceding twelve
months. In the event the U.S. Department of Labor, Bureau of Labor Statistics ceases to publish
the C.P.L, the parties hereto agree to substitute another equally authoritative measure of change
in the purchasing power of the U.S. dollar as may be then available so as to carry out the intent
of this provision. :

Every calendar quarter, the fuel surcharge fee (added to the Base Rate) shall be adjusted
as follows: an additional one percent (1%) for every twenty cent ($0.20) increase in the price of
diesel fuel above and including $2.70 per gallon (with a 1% surcharge beginning at $2.70 per
gallon and a 2% surcharge at $2.90 per pallon, etc.). The diesel fuel price shall be as determined
by reference to the Energy Information Administration of the US Department of Energy
(“EIA/DOE”)’s Weekly Retail On Highway Diesel Prices for the Gulf Coast. The EIA/DOE
currently publishes these opriccs on  their website at the following location:
http://tonto.eia.doe.gov/oog/info/wohdp/dicse!.asp. The detetmination of the average price of
diesel fuel from the aforesaid website shall be made on the first Monday prior to the end of the
quarter {or the first business day thereafter if such Monday is a Federal Holiday).

WMT shall also be entitled to an increase in Base Rate from time to time during the term of this
Agreement, and upon thirty (30) days’ written notice to the County, to offset any change in
conditions which increase WMT's costs, changes in federal, state or local laws, mles or
regulations, or increases in taxes, tariffs or fees. Documentation of such increases shall be
submitted to the County at its request.

44 Prcing for Special Waste. County shall pay WMT for disposal of Special Waste
at the unit price established solely by WMT. Unit prices for Special Waste will vary depending
on quantity and character of the Special Waste, and will be priced by WMT on & case-hy-case
basis depending upon the nature and character of the Special Waste, Under no circumstances
shall the Base Rates be applicable to Special Waste.

4.5 Billings.

() WMT shall bill County monthly for the actual tonnage of County Waste
Material delivered by County to the Disposal Site during the previous month pursuant to
this Agreement, multiplied by the Base Rate.

(b)  Each invoice will detail the number of tons for the time period coveted by
the invoice. County will pay each invoice within thirty (30) days of the date of the

12
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invoice, without further notice by WMT, A late charge of onc percent (1%) per month
will be imposed if the payment from County is past due.

46  Books and Records. WMT will keep daily records of the weight or volume of
waste received and charges therefore, and County has the right to inspect the same insofar as
they pertain to the amount weight or volume of waste received at each Disposal Site under this

Agreement,

ARTICLE 5

WMT agrees to indemnify, hold harmless, and defend the County, from and against any
and all liabilities, claims, penalties, forfeitures, suits and the costs and expenses incident thereto
(including costs of defense, settlement, and reasonable attorneys® fees), which it may hereafier
incur, become responsible for, or pay out (i) to the extent caused by the negligent acts or
omissions of WMT and as a result of death or bodily injuries to any person, destruction or
damage to any property, contamination of or adverse effects on the environment, or any violation
of governmental laws, regulations, or orders, or (ii) caused by the WMT's breach of any
warranty, term or provision of the Agreement.

County agrees, to the extent permitted by law, to indemnify, hold harmless, and defend
the WMT, from and against any and all liabilities, claims, penalties, forfeitures, suits, and the
- costs and expenses incident thereto (including costs of defense, settlement, and reasonable
attormeys’ fees), which it may hereafter incur, become respongible for, or payout (i) to the extent
caused by the negligent acts or omissions of County and as a result of death or bodily injuries to
any person, destruction or damage to any property, contamination of or adverse effects on the
environment, or any violation of governmental laws, regulations, or orders or (ii) caused by the
County’s breach of any warranty, term or provision of the Agreement.

ARTICLE 6
Miscellanegus

6.1 Force Majeure, The performance of this Agreement by either party may
suspended and the obligations hereunder excused or extended in the event, and during the period,
that such performance is prevented, hindered, or delayed by a cause or causes beyond the
reasonable control of such party include, without limitation, default of another party; labor
disputes, strike or lockout; actual or threatened acts of God; war; fire; explosion; national
defense requirements; accidents; riot; flood; severe weather; sabotage; lack of adequate fuel due
to circumstances beyond WMT’s control, lack of power materials, labor, or transportation
facilities; power failures; damage or destruction of the Disposal Site and its facilities; injunctions
or restraining orders; and judicial or governmental laws, regulations, requirements, orders,
actions, or inaction, including the revocation or suspension of or failure to obtain, for reasons
beyond WMT’s reasonable control, any licenses or permits required for operation of the Disposal
Site. In the event of disruption of services under any such circumstances, WMT will make every
reasonable effort to reopen the Disposal Site to accept Waste Material as soon as practicable
after the cessation of the cause of suspension of services, and it will take all reasonable steps to
overcome the cause of cessation of service. Neither party shall be liable to the other for the

13
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failure to perform its duties and obligations under the Agreement or for any resultant damages,
loss, or expenses, if such failure was the result of any such Force Majeure. Further the affected
party shall use reasonable efforts to remove any Force Majeure condition.

6.2  Enforcement. In the event that there is a dispute between the parties, and cither
party brings an action to interpret this Agreement, or to enforce any right which such party may
have hereunder, or in the event an appeal is taken from any judgment or decree of a trial court,
the party ultimately prevailing in such action will be entitled to-receive from the othet party its
costs and reasonable attorneys’ fees to be determined by the court in which such action is

brought.

6.3  Right to Require Performance. The failure of either party at any time to Tequire
performance by the other party of any provisions of this Agreement will in no way affect the
right of that party thereafter to enforce the same. No waiver by either party of any breach of any
of the provisions hereof will be taken or held to be a waiver of any succeeding breach of such

provision or as a waiver of any other provision.

6.4  Governing Law. This Agreement will be governed by construed in accordance
with the laws of the State of Texas.

6.5  Severability. If any provision of this Agreement is declared illepal, void, or
unenforceable, the remaining provisions will not be affected but will remain in full force and

effect,

6.6  Headings. The headings used herein are for convenience only and are not to be
construed as part of this Agreement. '

6.7  Assignment. No transfer or assignment of this Agreement, or of any right
accruing under this Agreement, shall be made by either party hereunder without the written
consent of the other party, which consent shall not be unreasonably withheld; provided, however,
WMT may assign this Agreement to an affiliate of WMT without the prior written consent of the

County,

6.8  Successor and Assigns. Subject to the restrictions on transfer and assignment
contained in Article 7.7, this Agreement will inure to the benefit of and will be binding on the

parties hereto and their respective successors and assigns,

6.9  Specific Services. This is an Agreement for the performance of specific services
described herein. Under no circumstances or conditions shall the operation of the Disposal Site
by WMT in accordance with this Agreement be dcemed a public function, nor has County
acquired an interest, ownership or otherwise in the real or personal property or improvements or
fixtures at the Disposal Site by virtue of this Agreement. s

6.10 Notices. All notices or other communications to be given to a party hereunder
shall be in writing and shall be deemed given upon the earlicr to occur of (a) actual receipt by
such party or (b) three (3) business days after being deposited in the United States mail, certified
or registered mail, return receipt requested, postage prepaid, addressed to such party as follows:

14
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If to County:

County Judge .
Guadalupe County, Texas
307 W, Court Stree
Seguin, Texas 78155

With copy to:

Guadalupe County Attorney’s Office.
Attm: Robert Etlinger

101 E. Court Street, Suite 104
Seguin, Texas 78155

If to WMT:

Waste Management of Texas, Inc.
8611 Covel Road
San Antonio, Texas 78252

With copy to:

Waste Management of Texas, Inc.
9708 Giles Road

Austin, Texas 78754

Attn: Legal Department

Any changes of address by either party shall be by notice given to the other in the same manner
as specified above. '

6.11 Entirc Agreement. This Agreement constitutes the entire agreement and
understanding between the parties hereto, and it will not be considered modified, altered,
changed, or amended in any respect unless in writing and signed by the parties hereto, This
Agreement fully supersedes, replaces, and declares null and void all prior agreements between

the parties that relate to the subject matter of this Agreement.

6.12  Appropriation; Sovereien Immunity,  The County hereby agrees and

acknowledges that the non-appropriation provisions set forth in the Texas Constitution and Local
Government Code are not applicable to this Agreement due to the nature of the services rendered
by WMT hereunder, and the County will not use such statute as a defense to payment hereunder,
In addition, the County and WMT acknowledge that this Agreement is subject to the provisions
of Chapter 271 of the Texas Local Government Code, specifically including §§ 271.151 through
271.160 of that Code, and including the attorney’s fees provisions of §271.159. Subject to the
agreements and modifications of the parties herein with respect to the County’s waiver of
immunity to suit, both parties agree that governmental or sovereign immunity is not a defense to
suit or lisbility to enforce the terms of this Agreement, including actual, consequential and lost
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profit damages resulting from the County's breach of this Agreement, and WMT shall be entitled
to sue the County for the County’s breach of this Agreement and coliect all actual, consequential
and/or lost profit damages arising from such breach. The parties further agree that the County

waives the right to assert sovereign immunity in a breach of contract action involving the parties, -

and that all contractual damages, including recovery of consequential damapes and/or loss profit,
shall be available in litigation between the parties with the recovery of attorneys’ fies provided
by TCPRC §38.01 er. segq.

IN WITNESS WHEREOF, the parties have executed this Agreement the date first set
forth above, ' '

COUNTY WMT
QGuadalupe County, Texas Waste Management of Texas, Inc.
By: L VA By: :
y . —_—— s & TN
Its; //ch’, UQC{(/CIJY,S a: . \/MLZQ Iis: Vies e T
g ¥ v -4 L) "J i .
Date: /O ~A3~077 Date: ')é\---ZRM? 7

/0
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EXHIBIT C

SOAH DOCKET NO. 582-07-0863
TCEQ DOCKET NO. 2006-1931-MSW

APPLICATION OF

OFFICE

WASTE MANAGEMENT OF TEXAS, INC.
FOR A MUNICIPAL SOLID WASTE
PERMIT AMENDMENT;

PERMIT NO. MSW-66B

HEARINGS

BEFORE THE STATE

OF

T XY AT 0 )

ADMINISTRATIVE

19

GUADALUPE COUNTY’S MOTION TO WITHDRAW

To:  Administrative Law Judge Sarah Ramos and
Chief Clerk, TCEQ ’

COMES NOW, Protestant, Guadalupe County, in the above-titled contested case and
advises the Court and the parties as follows:

1. Guadalupe County does hereby withdraw its public comments, its request fora
contested case hearing, its pre-filed testimony, its discovery requested or filed, and its petition
for party status relative to the above referenced application and consents to the remand of the
application to the Executive Director of the Texas Commission on Environmental Quality for
issuance of Permit No. MSW 66B.

Reépectﬁllly submitted,

GUADALUPE COUNTY
307 West Court Street
Seguin, Texas 78155
Telephone: 830-303-6130
Facsimile: ©  830-379-9491

Elizabeth Mutray-Kolb - State Bar No.
00791327
Robert Etlinger ~ State Bar No. 06692830

COUNSEL FOR PROTESTANT
GUADALUPE COUNTY

17
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LEVEE IMPROVEMENT DISTRICTS

county commissioner’s court on the petition to cre-
ate the district and shall file a written report with the
county commissioner’s court concerning the neces-
sity, feasibility, probable costs of reclaiming the land
of the district from overflow and of draining it
properly, and costs of organizing the district and
maintaining it for two years. The executive director
shall furnish the county commissioner’s court with
any additional information that is required.

Source: The provisions of this §301.21 adopted to be effective
May 26, 1986, 11 TexReg 2246; amended to be effective May 5,
2005, 30 TexReg 2553.

SUBCHAPTER C. APPROVAL OF LEVEES
AND OTHER IMPROVEMENTS
§ 301.31. Application for Approval of Prelimi-
nary Plans for Levees and Other
Improvements

Any person who seeks approval-of the commission
under Texas Water Code, §16.236, for construction
of any levee or other improvement shall file an
application with the executive director, together
with a set of preliminary plans for the levee or other
improvement, in duplicate. The preliminary data so
submitted must be in sufficient detail to permit the
executive director to evaluate the project. Ordi-
narily, existing maps and information are adequate
for the development of acceptable preliminary plans
without the necessity of extensive site clearing or
detailed surveys. The application and preliminary
plans must comply with Subchapter D of this chap-
ter (relating to Notice and Hearing).

Source: The provisions of this §301.31 adopted to be effective
May 26, 1986, 11 TexReg 2246; amended to be effective May 5,
2005, 30 TexReg 2553.

§ 301.32. Purpose of Preliminary Plans

The purpose of the preliminary plans is primarily
to allow the executive director to determine whether
the project appears safe and is compatible with
existing hydraulic conditions in the area. Prelimi-
nary plans should clearly reflect the design concept
and indicate how the design was developed. Details
‘of project construction are not required to be shown
in the preliminary plans. It is the policy of the
commission to evaluate the project from prelimi-
nary plans in order that the applicant may deter-
mine whether the project concept is to be approved
prior to the incurring of large expenditures for a
complete development of the final plans and
specifications.

Source: The provisions of this §301.32 adopted to be effective
May 26, 1986, 11 TexReg 2246. ’

AR BRI
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§ 301.33. Preliminary Plans: Data To Be Sub-
" mitted T

(a) The applicant shall submit maps, plats, draw-
ings, computations and narratives which shall illus-
trate and describe the following:

(1) the location and extent of the proposed works,
including the county or counties afféctéd by the’
project. When possible, the applicant should-satisfy
this requirement by submitting a detailed map which
can be superimposed by the executive director upon
a United States Geological Survey-7-1/2-mimnute
quadrangle map, or if such is unavailable, on a
suitable contour map;

(2) the name and course of the river, stream, or
other watercourse, with the direction~of flow indi-
cated, which is associated with or would be affected
by the proposed project;

(3) the location and ownership of all existing
levees, channels, canals, reservoirs, dams, or other
works of similar character, which may be affected by
the proposed project, indicated by appropriate sym-
bol to differentiate such:works from the proposed
works;

(4) the location and ownership, including current
mailing address of owners, and location, shown by
map, of all properties:

(A) lying within any proposed protected area; or

(B) adjacent to the proposed works or which may
be affected by the project’s alteration of the flood
flows of the stream. The purpose of this second
requirement is so that all interested property oiiiers
may be notified of the application. The applicant, the
executive director, and the commission shall Tiber-
ally construe what areas are potentially affected by
the proposed project to ensure that all landowners
within the vicinity whose.land could be potentially
impacted by the proposed project receive:motice.
Failure of the applicant to- adequately provide-the
information will delay the processing of the
application.. The executive director may submit an
application to the commission for summary. dis-
missal if the apphcant refuses to supply_lhls
information. i

(b) The following flood data is reqmred e

(1) The project design shall be based on a statis-
tical 100-year flood as a minimum where substantial
property loss and/or risk of life may be p0551b_1e The
executive director will review the plans in accor-
dance with the degree of hazard inherent in the

‘proposed project and he may recommend that the

project design be based on other than the 100-year
flood should only agricultural land (no structures)
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be involved and no interests other than those of the
applicant be affected by the project. Flood level data
available from state or federal agencies or other
sources supportive of the project design on a statis-
tical basis shall be provided by the applicant for
consideration in the selection of design flood fre-
quency and elevation.

(2) The preliminary plans shall demonstrate the
effects the proposed project will impose on existing
flood conditions. This shall be clearly illustrated by
providing separate design floodwater surface-
elevation profiles and design-flood delineations of
the floodplain with and without the project in place.

(3) Additional flood water surface-elevation pro-
files and design-flood delineations of the floodplain
should be provided for levee or landfill projects with
the project in place and with a comparable levee or
- landfill on the opposite site of the stream if such do
not exist but are plausible.

Source: The provisions of this §301.33 adoptéd to be effective
May 26, 1986, 11 TexReg 2246.

§ 301.34. Criteria For Approfial of Preliminary
Plans

The commission shall use the following criteria

and those listed in §301.33(b) of this title (relating to

Preliminary Plans: Data To Be Submitted) in the

review and consideration of applications for ap--

proval of plans for levees and other improvements.

(1) Structural integrity. Construction must be based
upon sound engineering principles. Structural integ-
rity must withstand any waters which the levee or
other improvement is intended to restrain or carry,
considering all topographic features, including ex-
isting levees.

(2) Compatibility with existing hydraulic
conditions. Plans must be compatible with the exist-
ing hydraulic conditions. Consideration must be
given to- any possible deleterious effects, such as
overtopping or undermining, on any existing system
of levees, channel improvements, landfills, strue-
tures, or similar improvements, or on adjacent
properties. With regard to applications for approval
of levees or landfills, plans will be evaluated with a
consideration. of comparable levee or landfill devel-
opment on the opposite side of a stream if such do
not exist but are plausible.

(3) Safety..Any proposed levee or other improve-
ment must be.designed so that it will not increase
flooding or .divert waters in such a way that any
person’s life or property will be endangered or
subjected to significantly increased flooding. The
commission shall not approve plans for levees or

-
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other improvements which will significantly in-
crease flood rises on any person’s land without that
person’s consent or which will endanger life or
property or create a public hazard.

(4) Rights of third parties to be protected. The
rights of third parties affected by a proposed levee or
other improvement must.be considered. Before ap-
proval, the commission shall-accordingly give full
consideration to the rights of all such parties not
otherwise considered under paragraphs (1)-(3) of
this subsection.

(5) The commission and the executive director
shall assure that, as far as possible, levees or other
improvements shall be designed with primary con-
sideration to the topographic and hydrographic con-
ditions, and in such a manner that each division of a
project shall be a complete, united project forming a

"coordinate part of an ultimately finished series of

projects, so constituted that the successful operation
of each united project shall coordinate with the
successful operation of other projects within the
same hydraulic influence.

(6) In addition, a minimum freeboard of three
feet above the 100-year design flood hydraulic gra-
dient should be provided where levees furnish pro-
tection for urbanized or developing areas. A mini-
mium freeboard of two feet above the 100-year
design flood hydraulic gradient, or more frequent
flood as may be determined under §301.33 of this
title (relating to Preliminary Plans: Data To Be
Submitted), should be provided where levees fur-
nish protection for agricultural areas. Reaches of
the levee which may be- affected by wave buildup
from structural features of the project shall require
supplemental study to determine if greater free-
board should be provided.

Source: The provisions of this'§301.34 adopted to be effective
May 26, 1986, 11 TexReg-2246:r7 = - .

§ 301.35. Additional Information

The executive director may request any additional
pertinent information from- the applicant which he
deems necessary to-evaluate the effects of a pro-
posed project before submitting the application to
the commission for setting-of a hearing.

" Source: The provisiaﬁg "oF this §301.35 adopted to be -effective

May 26, 1986, 11 TexReg 2246.

§ 301.36. Plans To Bear Seal of Engineer

All preliminary plans and other plans which are
submitted with an application for approval of a levee
or other improvement shall be prepared by or under
the direction of a registered prof@ssionalaen»gﬂineer
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entity such as a special district or river authority
designated by the COG. An attempt shall be made to
make. regional appointments from as many of the
following interest groups as possible: ‘

(i) organized environmental groups;

(ii) citizen organizations active in environmental
issues; ;

(iif) industry, preferably, but not necessarily, indi-
viduals with expertise in waste management;

(iv) academic community, preferably, but not nec-
essarily, individuals trained in a technical discipline
related to waste management and/or public involve-
ment;

(v) community or land-use planning;

(vi) organized public-interest advocates; and

(vii) public health professionals.

(E) If any local official or regional entity has
failed to make the necessary appointments within 15
days after the notice of intent to file has been
submitted, the applicant may abandon the local
review process at this point if so desired.

(F) Every effort should be made to appoint indi-
viduals who are willing to participate in good faith,
able to devote adequate time to participation, and
respected -in the community or region. An elected
official shall not be appointed to the committee if the
official is elected by a constituency wholly or partly
within the localities surrounding the site, and ap-
pointees shall not be employees or agents of the
applicant. '

(G) An individual shall not serve on more ‘than
one local review committee at any one time.

(4) The local review committee shall meet within
21 days after the notice of intent is filed. The
executive director will provide manuals to commit-
tee members that will orient them as to what the
comuinittee’s activities should be, i.e., the production
of a report detailitig issues resolved, issues unre-
solved, and questions not able to be answered.

(5) The preapplication review process shall con-
tinue for'a maximum of 90 days unless it is short-
ened or lengthened by iitual agreement between
the applicant and the Iocal review committee.

(6) Individuals who serve on local review commit-
tees shall serve without compensation. The potential
applicant shall provide resource support that may
include clerical and technical assistance; a facilita-
tor, meeting space, and/or other items that may be
necessary to aid the committee in its work.

(d) Committee report.

(1) Any report produced by a local review com-
mittee set up under this section shall be submitted to

COMMISSION ON ENVIRONMENTAL ‘QUALITY

the executive director with the applicant’s permit
application. The executive director may consider the
report as an additional source of information con-
cerning the application and at the public hearing, if
one is held, the hearing examiner shall give the
report all the legal consideration merited.

(2) The report shall not recommend approval or
disapproval of the proposed facility. Rather, it shall
describe the committee’s work and summarize the
committee’s , findings. The findings shall include
issues resolved, issues unresolved, and questions not
able to be answered.

Source: The provisions of this §330.50 adopted. to be effective
October 9, 1993, 18 TexReg 4023.

§ 330.51. Permit Application for Municipal
Solid Waste Facilities

(a) Permit application. The application for a mu-
nicipal solid waste facility is divided into Parts I—V,
Parts I—IV of the application shall be required
before the application is declared “administratively
complete” in accordance with Chapter 281 of this
title (relating to Applications Processing). A com-
plete*application, containing Parts I—IV, shall be
submitted before a hearing can be conducted on the
technical design -merits of the application. If the
executive director determines that a “land-use only
public hearing” as described in §330.61 of this title
(relating to Land-Use Public Hearing) is appropri-
ate, the owner or operator shall submit a partial
application consisting of Parts I and II of the
application. A complete application, consisting of
Parts I—IV of the application, shall be submitted
based tpon the results of the land-use only public
hearing. The owner or operator shall be required to
comply with the design, constriictiof, and operating
procediires proposed in his application. Part V shall
be subinitted upon completion of construction of the
facility. It is intended ‘that this subchapter comi-
pletely define the information needed for permit
review, but the executive director may request addi-
tional data if such is reasonably required to allow a
decision to be made. Applicants for Type I-AE mu-
nicipal solid waste landfills (MSWLFs) are required
to submit all parts of the application except for those
items’ pertaining to but not limited to §§330.200—
330.206 of this title (relating to Groundwater Pro:
tection Design and Operation) and §§330.230-<330.
242 of this title (relating to Groundwater Monitoring
and Corrective Action). Applicants for a Type I-AE
facility are exempt from §330.56(d) of this title
(relating to Attachments to the Site Development
Plan).
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(1) Part I of the application shall consist of the
information required in §305.45 of this title (relating
to Contents of Application for Permit) and 8330.52
of this title (relating to Technical Requirements of
Part I of the Application).

(2) Part II of the application shall describe the
existing conditions and character of the site and
surrounding area. Part II of the application shall
consist of the information contained in §330.53 of
this title (relating to Technical Requirements of Part
II of the Application). An applicant must submit
Parts I and II of his application before a land-use
public hearing is conducted in accordance with
§330.61 of this title.

(3) Part III of the application shall contain most
of the necessary engineering information, detailed
investigative reports, the schematic designs of the
facility, and the required plans. Part 111 shall consist
of the documents required in §§330.54—330.56 of
this title (relating to Permit Procedures).

(4) Part IV of the application shall contain the site
operating plan that shall discuss how the applicant
plans to conduct his daily operations at the site. Part
IV shall consist of the documents required in §330.57
of this title (relating to Technical Requirements of
Part IV of the Application).

(5) Part V of the application is reserved for con-
struction documents. Construction plans and speci-
fications shall be handled as required by §330.58 of
this title (relating to Technical Requirements of Part
V of the Application).

(b) Required information. The information re-
quired by this subchapter defines the basic elements
for an application. :

(1) All aspects of the application and design re-
quirements must be addressed by the applicant,
even if only to show why they are not applicable for
that particular site.

2) It is the responsibility of the applicant to
provide the executive director data of sufficient
completeness, accuracy, and clarity to provide as-
surance that operation of the site will pose no
reasonable probability of adverse effects on the
health, welfare, environment, or physical property
of nearby residents or property OWRers. Failure to
provide complete information as required by this
chapter may be cause for the executive director to
return the application without further action. Sub-
mission of false information shall constitute grounds
for denial of the permit.

(3) The applicant is responsible for determining
and reporting to the executive director any site-

30 TAC § 330.51

specific conditions that require special design
considerations.

(4) For construction in a floodplain, the following
must be submitted, where applicable: ’

(A) approval from the governmental entity with
jurisdiction under Texas Water Code, §16.236, as
implemented by Chapter 301 of this title (relating to
Levee Improvement Districts, District Plans of Rec-
lamation, and Levees and Other Improvements);

(B) a floodplain development permit from the
city, county, or other agency with jurisdiction over
the proposed improvements;

(C) a Conditional Letter of Map Amendment
(CLOMA) from The Federal Emergency Manage-
ment Agency (FEMA); and

(D) a Corps of Engineers Section 404 Specifica-
tion of Disposal Sites for Dredged or Fill Material for
construction of all necessary improvements.

(5) The applicant shall submit demonstration of
compliance with National Pollution Discharge Elimi-
nation System (NPDES) under CWA, 8402, as
amended.

(6) The applicant shall submit documentation of
coordination with the following agencies, where
applicable:

() Texas Commission on Environmental Quality
for compliance with CWA, §208;

(B) Federal Aviation Administration, for compli-
ance with airport location restrictions; and

(C) Texas Department of Transportation for traffic
and location restrictions.

(7) The applicant shall submit wetlands determi-
nation under applicable federal, state, and local
laws.

(8) The applicant shall submit Endangered Spe-
cies Act compliance demonstrations under state and
federal laws.

(9) The applicant shall submit a review letter
from Texas Antiquities Committee.

(10) The applicant shall submit demonstration of
compliance with regional solid waste plan.

(c) Number of copies. Applications shall be ini-
tially submitted in four copies. The applicant shall
furnish up to 18 additional copies of the application
for use by required reviewing agencies, upon re-
quest of the executive director.

(d) Preparation. Preparation of the application
must conform with Texas Civil Statutes, Texas Engi-
neering Practice Act, Article 3271a and Texas Geo-
science Practice Act, Article 3271b.
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( 1) The responsible engineer shall seal, sign, and
date each sheet of engineering plans, drawings, and
the title or contents page of the application as
required by Texas Engineering Practice Act, §15c,
and in accordance with 22 TAC §131.166 (relating to
Engineers’ Seals).

(2) The responsible geoscientist shall seal, sign,
and date applicable items as required by Texas
Geoscience Practice Act, §6.13(b).

(3) Applications that have not been sealed shall be
considered incomplete for the intended purpose and
shall be returned to the applicant.

(e) Application format.

(1) Applications shall be submltted in three-ring
loose-leaf binders.

(2) The narrative of the report shall be printed on
8 1/2 by 11 inches white paper. Drawings or other
sheets shall be no larger than 11 by 17 inches so that
they can be reproduced by standard office copy
machines.

(3) All pages shall contain a page number and
date.

(4) Revisions shall have the revision date and note
that the sheet is revised in the header or footer of
each revised sheet. The revised text shall be marked
to highlight the revision.

(5) Dividers and tabs are encouraged

(f) Application drawings.

(1) All information contained on a drawing shall
be legible, even if it has been reduced. The drawings
shall be 8 1/2 by 11 inches or 11 by 17 inches.
Standard sized drawings (24 by 36 inches) folded to
8 1/2 by 11 inches may be submitted or required if
reduction would render them illegible or difficult to
interpret.

(2} If color coding is used, it should be legible and
the code distinct when reproduced on black and
white photocopy machines.

(3) Drawings shall be submitted at a standard
engineering scale.

(4) Each drawing shall have a:

(A) dated title block;

(B) bar scale at least one-inch long;

- (C) revision block; =

(D) responsible engineer’s seal, if required; and

(E) drawing number and a page number.

(5) Each map or plan drawing shall also have:

(A) anorth arrow. Preferred orientation is to have
the north arrow pointing toward the top of the page;
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(B) a reference to the base map source and date if
the map is based upon another map. The latest
published edition of the base map should be used;

(C) alegend; and

(D) two longitudes and latitudes shall be shown
on all general location maps.

(6) Match lines and section lines shall reference
the drawing where the match or section is shown.
Section drawings should note from where the sec-
tion was taken.

Source: The provisions of this §330.51 adopted to be effective
October 9, 1993, 18 TexReg 4023; amended to be effectwe Septem-
ber 1, 2003, 28 TexReg 6890.

§ 330.52. Technical Requirements of Part I of
the Application

(a) General.

(1) The first part of the application, Part I, is
designed to provide information that is required
regardless of the type of site involved. All items
required by this section and §305.45 of this title
(relating to Contents of Application for Permit) must
be submitted.

(2) Persons who wish to have a “pre-application .

meeting” under the provisions of Health and Safety
Code, §361.0635, and §330.50 of this title (relating
to Preapplication Review). should include a draft
Part I with their request.

(3) Submittal of a-Part I by itself w111 not neces-
sarily require publication of a notice of intent to
obtain a municipal solid waste permit under the
provisions of Health and Safety.Code, §361.0665; or
a notice concerning receipt of a:permit application
under the provisions of Health and Safety Code,
§361.079. , , v

: (4) Submittal of a Part I only will not allow an
application to be declared “administratively. com-
plete” under the provisions of Health and Safety
Code, §361.068; 8§281.3 of this title (relating to
Initial Review); and §281.18 of this title (relating to
Applications Retumed)

(b). Additional requirements of Part I.

(1) Title page. The title page shall show the name
of the project, the municipal solid waste (MSW)
permit application number if known, the name of
the’ applicant, the location by city and county, the
date the part was prepared and, if appropriate, the
number and date of the revision. It shall be sealed as
required by the Texas Engineering Practice Act.

(2) Table of contents. The table of contents shall
list and give the page numbers for the main sections
of the application. It shall be sealed as required by
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of this title (relating to Application for Wastewater
Discharge, Underground Injection, Municipal Solid
Waste, Hazardous Waste, and Industrial Solid Waste
Management Permits). Normally, this shall be a
one-page certificate of incorporation issued by the
secretary of state. The applicant shall list all persons
having over a 20% ownership in the proposed facility.

(9) Evidence of competency.

(A) The applicant shall submit a list of all Texas
solid waste sites that the applicant has owned or
operated within the last 10 years. The site name, site
type, permit or registration number, county, and
dates of operation shall also be submitted.

(B) The applicant shall submit a list of all solid
waste sites in all states, territories, or countries in
which the applicant has a direct financial interest.
The type of site shall be identified by location,
operating dates, name, and address of the regulatory
agency, and the name under which the site was
operated.

(C) The executive director shall require that a
licensed solid waste facility supervisor, as defined in
Chapter 30 of this.title (relating to Occupational
Licenses and Registrations), be employed before
commencing site operation. .

(D). The names of the principals and superv1sors
of the. applicant’s organization shall be provided,
together with previous affiliations with other orga-
nization engaged in solid waste activities. ,

(E) Evidence of competency to operate the site
shall also include landfilling and earthmoving expe-
rience, other pertinent experience, or licenses as
described in Chapter 30 of this title (relating to
Occupational Licenses and Registrations) possessed
by key personnel and the number and size of each
type of equipment to be dedicated to site operation.

(10) Appointments. :

(A} Provide documentation that the person sign-
ing the application meets the requirements of §305.44
of this title (relating toSignatories to Applications).
If the authority has been delegated, provide a copy
of the document issued by the governing body of the
applicant authorizing the person who signed the
application to act as agent for the applicant.

(B) A “notice of appointment” identifying the ap-
_ plicant’s engineer shall be provided. -

(11) Evidence of financial assurance. The appli-
cant shall submit a copy of the documentation
required to demonstrate financial assurance as speci-
fied in Subchapter K of this chapter (relating to
Closure, Post-Closure, and Corrective Action) and
Chapter 37, Subchapter R of this title (relating to
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Financial Assurance for Municipal Solid Waste Fa-
cilities), as applicable. For a new facility, a copy of
the required documentation shall be submitted 60
days prior to the initial receipt of waste

Source: The provisions of this §330.52 adopted to be effective
October 9, 1993, 18 TexReg 4023; amended to be effective March
21, 2000, 25 TexReg 2380; amended to be effective December 17,
2001, 26 TexReg 10376.

§ 330.53. Technical Requirements of Part IX of
the Application

(a) ‘General.

(1) Part II of the application must describe the
existing conditions and character of the site and
surrounding area. Parts I and II of the application
must provide information relating to land-use com-
patibility under the provisions of Texas Health and
Safety Code, §361.069.

(2) Part II'may be combined with Part I of the
application or may be issued as a separate document.
If it is combined, it is not necessary to provide a
separate Part II title page, table of contents, supple-
mentary technical report, or location maps. All
other items required by subsection (b) of this section
shall be submitted. :

(b) Requirements of Part II..

(1) Title page. The title page shall show the name
of the project, the municipal solid waste (MSW)
permit application number if known, the name of
the applicant, the location by city and county, the
date the part was prepared, and; if appropriate, the
number and date of the revision. It shall be sealed as
required by the Texas Engineering Practice Act.

(2) Table of contents. The Table of Contents shall
list and give the page numbers for, the main sections
of the application. It shall be sealed as required by
the Texas Engineering Practice Act.

(3) Supplementary technical report. The appli-
cant shall describe the purpese of the facility or the
application in a supplementary technical report and
provide any information necessary to understand
the application.

- (4) Existing conditions summary. The applicant
may discuss any land use; environmiéiital, or special
issues he desires in an existing conditions summary.

(5) General location maps. The applicant shall
provide maps in addition to those required by §330.
52(b)(4) of this title (relating to Technical Require-
ments of Part I of the Application) as necessary to
accurately show proximity to surrounding features.

(6), Aerial photograph.

(A) This should be an aerial photograph approxi-
mately nine inches by nine inches with a scale
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within a range of one inch equals 1,667 feet to one
inch equals 3,334 feet and showing the area within
at least a one-mile radius of the site boundaries. The
site boundaries and actual fil] areas shall be marked.

(B) A series of aerial photographs can be used to
show growth trends. -

(C) Photocopies of photographs are not accept-
able substitutes for photographs.

(7) Land-use map. This is a constructed map of
the site showing the boundary of the property and
any existing zoning on or surrounding the property
and actual uses (e.g., agricultural, industrial, resi-
dential, etc.) both within the site and within one mile
of the site. The applicant shall make every effort to
show the location of residences, commercial estab-
lishments, schools, licensed child care facilities,
churches, cemeteries, ponds or lakes, and recre-
ational areas within one mile of the site boundary.
Drainage, pipeline, and utility easements within the
site shall be shown. Access roads serving the site
shall also be shown. , , _

(8) Land use. A primary concern.is that the use of
any land for an MSW site not adversely impact
human health or the environment: The impact of the
site upon a city, community, group of property
owners, or individuals must be considered in terms
of compatibility of land. use, zoning in the vicinity,
community growth patterns, and other factors asso-
ciated with the public interest. To assist the execu-
tive director in evaluating the impact. of the site on

the surrounding area, the applicant shall provide the.

following: ‘.

(A) zoning at the site and in the vicinity. If the site
requires approval as a nonconforming use or a
special permit from the local government having
jurisdiction, a copy of such approval shall be sub-
mitted; :

(B) character of surrouindifig land uses within
one mile of the proposed facility; B

(C) growth trends of the nearest community with
directions of major deve_lopment; TR

(D) proximity to residences and other uses (e.g.,
schools, churches, cemeteries, historic structures
and sites, archaeologically significant sites, sites
having exceptional aesthetic quality, etc.). Give the
approximate number of residences and business
establishments within one mile of the proposed
facility including the distances and directions to the
nearest residences and businesses; and - '

(E) description and discussion of all known wells

within 500 feet of the proposed site.
(9) Transportation. -
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(A) Provide data on the availability and adequacy
of roads that the applicant will use to access the site.

(B) Provide data on the volume of vehicular traf-
fic on access roads within one mile of the proposed
facility, both existing and expected, during the ex-
pected life of the proposed facility.

(C) Project the volume of traffic expected to be
generated by the facility on the access roads within

* one mile of the proposed facility.

(D) Analyze the impact of the facility upon aijr-
ports in accordance with §330.300 of this title (re-
lating to Airport Safety).

(10) ‘General geology and soils statement. The
reports prepared under this paragraph must meet
the following requirements:

(A) discuss in general terms the geology and soils
of the proposed site;

(B) identify and provide data on fault areas lo-
cated within the proposed site in accordance with
§330.303 of this title (relating to Fault Areas);

(C) id_ehtify and provide data on seismic impact
zones in ‘accordance with §330.304 of this title
(relatingto Seismic Impact Zones); and

Dy identify and provide data on unstable areas in
accordanice with §330.305 ‘of this title (relating to
Unstable Areas). . A

(11) Ground and surface water statement. The
report prepared under this paragraph must provide:

+(A). data about the site-specific groundwater con-
ditions at and near the site; and

(B) ‘data on surface water at and near the site,

' (12) Floodplains and wetlands statement. The
ﬂoodplain’s and wetlands statement must:

» '(A)_"provide data on floodplains in accordance
with Chapter 301, Subchapter C of this title (relating
to Approval of Levees and Other Improvements);
and o :
- (B) discuss wetlands in accordance with §330.
302 of this title (relating to. Wetlands). For the
purpose of this rule, demonstration can be made by
providing evidence that the facility has a Corps of
Engineers permit for the use of any wetlands area.

(13) Protection of endange_rgd species.

(A) The following words and terms shall have the
following meanings, unless the context clearly indi-
cates Otherwise. o

(i) Endangered or threatened species as dgﬁned
in §330.2 of this title (relating to Definitions).

(i) Taking—Harassing, harming, pursuing, hunt-
ing, wounding, trapping, capturing, or collecting an
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endangered or threatened species or attempting to
engage in such conduct.

(iii) Harassing—An intentional or negligent act or
omission that creates the likelihood of injury to
wildlife by annoying it to such an extent as to
significantly disrupt normal behavioral patterns that
include, but are not limited to, breeding, feeding, or
sheltering.

(iv) Harming—An act of omission that actually
injures or kills wildlife, including acts that annoy it
to such an extent as to significantly disrupt essential
behavioral patterns, that include, but are not limited
to, breeding, feeding, or sheltering; significant envi-
ronmental modification or degradation that- has
such effects is mcluded w1th1n the meaning of
harming.

(B) The impact of a solid waste disposal facility
upon endangered or threatened species shall be
considered. The facility and the operation of the
facility shall not result in the destruction or adverse
modification of the critical habitat of endangered or
threatened species, or cause or contribute to the
taking of any endangered or threatened species.

(C) The permit applicant should consult with the
executive director to determine the need for spemflc
information relating to protection of endangered
species. If the facility is located in the range of an
endangered or threatened species, a biological as-
sessment may be required to be prepared by a
qualified biologists in accordance with standard
procedures of the United States Fish and Wildlife
Service and the Texas Parks and Wildlife Depart-
ment to determine the effect of the facility on the
endangered or threatened species. Where a previous
biological assessment has been made for another
project in the general vicinity, a copy of that assess-
ment may be submitted for evaluation. The Umted
States Fish and Wildlife Service and the Texas Parks
and Wildlife Department should be contacted for
locations and specific data relating to endangered
and threatened species in Texas.

Souice: The provisions of this §330.53 adopted to be effective
October 9, 1993, 18 TexReg 4023; amended to be effective Septem-
ber 1; 2003, 28 TexReg 6890. .

§ 330. 54." Technical Requlrements of Part III of

the Application

For all facilities, the technical information submit-
ted in support of Parts I and II shall be prepared in
the form of an engineering site development plan as
described in §330.55 of this title (relating to Site
Development Plan). Four draft copies of the site
development plan and other related plans shall be
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submitted to the executive ‘director for review. The
site development plan shall be prepared in the
format and content described as follows.

(1) The title page shall show the name of the
project, the municipal solid waste (MSW) permit
application number if known, the name of the appli-
cant, the location by city and county, the date the
part was prepared, and, if appropriate, the number
and date of the revision. It shall be sealed as re-
quired by the Texas Engineering Practice Act.

(2) The table of contents shall list and. give the
page numbers for the main sections of the application.

(3) Solid waste data shall include identification of
the nature, type, and quality of waste proposed for
processing and/or disposal in the site to include a
brief description of the general sources and genera-
tion areas contributing wastes to the site. This shall
include an estimate of the population or population
equivalent served by the site.

@ Desigrn data shall be reflected to the maximum
extent possible in the narrative of the site develop-
ment plan as required by §330.55 of this title (relat-
ing to Site Development Plan) and other plans and
on the drawings described in §330.56 of this title

J(relating to- Attachments to the Site Development

Plan).sApplicants shall consider criteria that in the
selection of a site and design-of a facility will'provide
for the safeguarding of the health, welfare, and
physical property of the people and the environment
through consideration of geology, soil conditions,
drainage, land use, zoning, adequacy of access roads
and highways, and other considerations as’ ‘the spe-
cific site -dictates. JApplicants shall include in the
support data for-their permit applications informa-
tion as specified in the design criteria indicated in
this paragraph. It is recommended that the appli-
cant review the operational standards for the spe-
cific type of site before completing the application.

Source: The provisions of this §330.54 adopted to be effective
October 9, 1993, 18 TexReg 4023.

8§ 330.55. Site Development Plan

(a) Theé site development plan of the apphcatlon
shall contain the following elements: °

(1) the ‘landfill method proposed eg.
area fill, or combination; -

(2) provisions for alI-weather operatlon e.g., all-
weather road, wet—weather pit, alternate dlsposal
site, etc.; provisions for all-weather access from
publicly owned routes to the disposal sit¢ and from
the entrance of the sité fo unloading areas used
during wet weather. Interior access road locations
and the type of surfacing shall be iridicated on a site

““{french,
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plan. The roads within the site shall be designed so
as to minimize the tracking of mud onto the public
access road;

(3) type and location of fences or other suitable
means of access control to prevent the éntry of
livestock, to protect the public from exposure to
potential health and safety hazards, and to discour-
age unauthorized entry or uncontrolled disposal of
solid waste or hazardous materials;

(4) calculation of estimated rate of solid waste
deposition and operating life of the site. {(As a
general rule, 10,000 people with a per capita collec-
tion rate of five pounds per day dispose of 10 to 15
acre-feet of solid waste in one year); and

(5) provide required information on drinking wa-
ter protection in accordance with §§330.200-330.
206 of this title (relating to Groundwater Protection
Design and Operation). :

(b) The site development plan of the application
shall contain sufficient information to document
compliance with the following.

(1) A facility shall not cause: v

(A) a discharge of solid wastes or pollutants adja-
cent to or into the water in the state, including
wetlands, that i§ in violation of the requirements of
the Texas Water Code, §26.121; S

(B) a discharge of pollutants into waters of ghg
United States, including wetlands, that violates any
requirements of the Clean Water Act, including, but
. not limited to, the National Pollutant Discharge
FElimination System (NPDES) requirements, pursu-
ant to §402 as amended; - '

(C) a discharge of dredged or fill material to
waters of the United States, including wetlands, that
is in violation of the requirements under the federal
Clean Water Act, §404, as amended; and -
(D) a discharge of a nonpoint source pollution of

waters of the United States, including wetlands, that
violates any requirement of an areawide or state-
wide water quality management plan that has been
approved under the federal Clean Water Act, §208 or
§319, as amended. ,

(2) The owner or operator shall design, construct,
and maintain a run-on control system capable of
preventing flow onto the active portion of the land-
fill during the peak discharge from at least a 25-year
storm, ,

(3) The owner or operator shall design, construct,
and maintain a run-off management system from
the active portion of the landfill to collect and
control at least the water volume resulting from a
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24-hour, 25-year storm. The run-off from the active

portion shall be discharged in compliance with
paragraph (1) of this subsection or disposed of in an
authorized manner.

(4) Dikes, embankments, drainage structures, or
diversion channels sized and graded to handle the
design run-off shall be provided. The slopes of.the
sides and toe shall be graded in such a manner so as
to minimize the potential for erosion.

(5) Drainage calculations are as _follows.

(A) Calculations for areas of 200 acres or less
shall follow the rational method and shall utilize
appropriate surface ruri-off coefficients, as specified
in the Texas Department of Transportation Bridge
Division Hydraulic Manual. Time of run-off concen-
tration as defined within the said manual generally
shall not be less than 10 minutes for rainfall inten-
sity determination purposes. -

(B) Calculations for discharges from areas greater
than 200 acres shall be computed by using USGS/
DHT hydraulic equations compiled by the United
States Geological Survey and the Texas Department
of Transportation and Public Transportation (Tx-
DOT Administrative Circular 80-76); the-HEC-1 and
HEC-2 computer programs developed: through the
Hydrologic Engineering Center of the United States
Army Corps of Engineers, or an equivalent or better
method approved by the executive director. .-

(C) Designs:of all drainage-facilities within the
site area shall include such features as typical cross-
sectional areas, ditch grades, flow rates, water sur-
face elevation, - velocities, and flowline elevations
along the entire length of the ditch. .

(D) Sample calculations shall be provided to verify
that natural drainage patterns will not be signifi-
cantly altered. : |

(E) The proposed surface water protection and
erosion control practices must maintain low non-
erodible velocities, minimize soil erosion losses be-
low permissible levels, and provide longtterm, low
maintenance geotechnical stability to the final cover.

(6) The owner or operator shall handle, store,
treat, and dispose of surface or groundwater that
has becorie contaminated by contact with the work-
ing face of the landfill or with leachate in accor-
dance with §330.139 of this title (relating to Con-
taminated Water Discharge). Storage areas for this
contaminated water shall be designed with regard to
size (verifying calculations in¢luded), treatment (sup-
porting documentation and calculations included),
locations, and methods and shall have an approved
liner covering the bottom and side slopes. Other
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surface run-off water shall be handled in accor-
dance with paragraph (3) of this subsection.

(7) The site shall be protected from flooding by
suitable levees constructed to provide protection
from a 100-year frequency flood and in accordance
with the rules and regulations of the TWC and
successors relating to levee improvement districts
and approval of plans for reclamation projects or
the rules of the county or city having jurisdiction
under the Texas Water Code, 816.236, as imple-
mented by §8301.31-301.46 of this title (relating to
Levee Improvement Districts, District Plans of Rec-
lamation, and Levees and Other Improvements).

(A) Flood protection levees shall be designed and
constructed to prevent the washout of solid waste
from the site.

(B) A freeboard of at least three feet shall be
provided except in those cases where a greater
freeboard is required by the agency having jurisdic-
tion under the Texas Water Code, §16.236.

(C) Such levees shall not significantly restrict the
flow of a 100-year frequency flood nor significantly
reduce the temporary water storage capacity of the
100-year floodplain.

"(8) The final cover design shall provide effective
long-term erosional stability to the top dome sur-
faces and embankment side slopes in accordance
with the following. -

(A) Estimated peak velocities for top surfaces and
embankment slopes should be less than the permis-
sible non-erodible velocities under similar conditions.

(B) The top surfaces and embankment slopes of
municipal solid waste landfill units shall be de-
signed to minimize erosion and soil loss through the
use of appropriate side slopes, vegetation, and other
structural and non-structural controls, as necessary.
Soil erosion loss (tons/acre) for the top surfaces and
embankment slopes may be calculated using the
Soil Conservation Service of United -States Depart-
ment of Agriculture’s Universal Soil Loss Equation,
in which case the potential soil loss should not
exceed the permissible soil loss for comparable
soil-slope lengths and soil cover conditions.

(C) Details for final cover shall be depicted on fill
cross-sections and provided along with other infor-
mation in accordance with §330.56(b) of this title
(relating to Attachments to the Site Development
Plan).

(D) The final cover design shall be in accordance
with the final closure plan.

(9) The site shall be designed to protect endan-
gered species. :
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(10) Landfill markers shall be installed to clearly
mark significant features. The executive director
may modify specific marker requirements to accom-
modate unique site specific conditions.

(A) All markers shall be posts, steel, or wooden
and shall extend at least six feet above ground level.
Markers shall not be obscured by vegetation. Suffi-
cient intermediate markers shall be installed to
show the required boundary. Markers shall be in-
stalled at:

(i) site boundary;

(ii) 50-foot buffer zone;

(iii) easements and rights-of-way;

(iv) landfill grid system; _

(v) SLER or FMLER area; and -

(vi) 100-year flood limits.

(B) All markers shall be color coded as follows:

(i) black—boundary markers;

(i1) yellow—buffer zone markers;

(iii) green—easement and rights-of—way markers;

(vi) white—grid markers;

(v) red—SLER or FMLER markers; and

(vi) blue—flood protection markers.

(C) Site boundary markers shall be placed at each
corner of the site and along each boundary line at
intervals no greater thian 300 feet. Fencing may be
placed within these markers as required.

(D) Markers identifying the 50-foot buffer zone
shall be placed along each buffer zone boundary at
all corners and between corners at intervals of 300
feet. Placement of the landfill grid markers may be

‘made along a buffer zone boundary.

(E) Easement and right-of-way markers shall be -
placed along the centerline of an easement and
along the boundary of a right-of-way at each corner
within the site and at the intersection of the site
boundary. ‘

(F) A landfill grid system shall be installed at all
solid waste facilities unless written approval from
the executive director has been received. The grid
system shall encompass at least the area expected to
be filled within the next three-year period. Although
grid markers shall be maintained during the active
life of the site, post-closure maintenance of the grid
system is recommended but not required. The grid
system, similar to a typical city map grid, shall
consist of lettered markers along two opposite sides,
and numbered markers along the other two sides.
Markers shall be spaced no greater than 100 feet
apart measured along perpendicular lines. Where
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markers cannot be seen from opposite boundaries,
intermediate markers shall be installed, where
feasible.

. (G) SLER or FMLER area markers shall be placed
so that all areas for which an SLER or FMLER has
been submitted and approved by the department are
readily determinable. Such markers are to provide
site workers immediate knowledge of the extent of
approved disposal areas. These markers shall be
located so that they are not destroyed during opera-
tions until operations extend into the next SLER or
FMLER. The location of these markers shall be tied
into the landfill grid system and shall be reported on
each SLER or FMLER submitted. SLER and FM-
LER markers shall not be placed inside the evalu-
ated areas.

(H) Flood protection markers shall be installed
for any area within a solid waste disposal facility
that is subject to flooding prior to the construction of
flood protection levee. The area subject to flooding
shall be clearly marked by means of permanent
posts not more than 300 feet apart or closer if
necessary to retain visual continuity.

(I) Specific trenches dedicated to the burial of
Class I nonhazardous industrial solid waste shall be
designated and operated in accordance with §330.
. 137 of this title (relating to Disposal of Industrial
. Wastes). The approved composite liner area shall be
marked at all corners. Such markers are to provide
site workers immediate knowledge of the extent of
approved disposal areas. These markers shall be
located so that they are not destroyed during
operations.

@ A permanent benchmark shall be established
at the site in an area of the site that is readily
accessible and will not be used for disposal.” This
benchmark shall be a bronze survey marker set in
concrete and shall have the benchmark elevation
and survey date stamped on it. The benchmark
elevation shall be surveyed from a known United
States Coast and Geodetic Survey benchmark or
other reliable benchmark. The location and eleva-
tion of the reference benchmark and the permanent
benchmark shall be identified on a map and shall be
included in the site development plan.

Source: The provisions of this §330.55 adopted to be effective
October 9, 1993, 18 TexReg 4023.

§ 330.56. Attachments to the Site Development
. Plan '
(a) ‘Attachment 1—site layout plan.
(1) This is the basic element of the site develop-
ment plan consisting of a site layout plan on a
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constructed map showing the outline of the units
and fill sectors with appropriate notations thereon
to communicate the types of wastes to be disposed of
in individual sectors, the general sequence of filling
operations, locations of all interior site roadways to
provide access to all fill areas, locations of monitor
wells, dimensions of trenches, locations of build-
ings, and any other graphic representations or mar-
ginal explanatory notes necessary to communicate
the proposed step-by-step construction of the site.
The layout should include: fencing; sequence of
excavations, filling, maximum waste elevations and
final cover; provisions for the maintenance of natu-
ral windbreaks, such as greenbelts, where they will
improve the appearance and operation of the site;
and, whére appropriate, plans for screening the site
from public view. :

(2) A generalized design of all site entrance roads
from public access roads shall be included. All
designs of proposed public roadway improvements
such as turning lanes, storage lanes, etc., associated
with site entrances shotld be coordinated with the
agency exercising maintenance responsibility of the
public roadway involved.

(3) This plan is the basis for operational planning
and budgeting, and there‘fore shall contain sufficient
detail to provide an effeﬂtlve site management tool.

(b) Attachment 2-—fill cross-section.
(1) The fill cross- sectlL)ns must consist of plan

proflles across the site cle]arly showing the top of the -

levee, top of the proposedJ fill (top of the final cover),
maximum elevation of proposed fill, top of the
wastes, existing ground, bottom of the excavations,
side slopes of trenches and fill areas, gas vents or
wells, and groundwater monitoring wells, plus the
initial and static levels of any water encountered.

(2) The fill cross- sectlobs shall go through 1’(?r very
near the soil borings in prder that the bori
obtained from the soils report can also be sh¢wn on ’
the profile. /l

(3) Large sites shall prov1de sufficient fill cross-/
sections, both latitudinally and longitudinally, so as
to accurately depict the existing and proposed depths
of all fill areas within the site. The plan portxon shall
be shown.on an inset key map.

(4) Construction and design details of compacted
perimeter or toe berms which are proposed in
conjunction with aboveground (aerial- fill) waste dis-
posal ‘areas shall be included in the fill cross-
sections. :

(c) Attachment 3——existing‘contour map. Thisis a
constructed map showing the contours prior to any
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grading, excavation, and/or filling operations on the
site. Appropriate vertical contour intervals shall be
selected so that contours are not further apart than
100 feet as measured horizontally on the ground.
Wider spacing may be used when approved by the
executive director. The map should show the loca-
tion and quantities of surface drainage entering,
exiting, or internal to the site and the area subject to
flooding by a 100-year frequency flood.

(d) Attachment 4—geology report. This portion of
the application applies to owners or operators of
municipal solid waste (MSW) facilities that store,
process, or dispose of MSW in landfills. If the
municipal solid waste landfill (MSWLF) facility con-
tains two or more MSWLF units, the information
requested pertaining to regional geology and re-
gional aquifers need only be provided once. The
geology report shall be prepared and signed by a
qualified groundwater scientist except that the re-
ports required under paragraph (5) of this subsec-
tion shall be signed and sealed, where appropriate,
as required by the Texas Engineering Practice Act.
Previously prepared documents may be submitied
but must be supplemented as necessary to provide
the requested information. Sources and references
for information must be provided. The geology re-
port must contain the information in paragraphs
(1)—(6) of this subsection.

(1) The owner or operator shall provide a discus-
sion of the regional physiography and topography in
the vicinity of the facility. The discussion shall in-
clude, at a minimum, the distance to local surface
water bodies and drainage features, the slope of the
land surface (direction and rate), and the maximum
and minimum elevations of the facility. Any limita-
tion of the facility due to unfavorable topography
(e.g., cliffs, floodplains) shall be discussed.

(2) The owner or operator shall provide a descrip-
tion of the regional geology of the area. This section
shall include:

(A) a geologic map of the region with text describ-
ing the stratigraphy and lithology of the map units.
An appropriate section of a published map series
such as the Geologic Atlas of Texas prepared by the
Bureau of Economic Geology is acceptable;

(B) a description of the generalized stratigraphic
column in the facility area from the base of the
lowermost aquifer capable of providing usable
groundwater, or from a depth of 1,000 feet, which-
ever is less, to the land surface. The geologic age,
lithology, variations in lithology, thickness, depth,
geometry, hydraulic conductivity, and depositional
history of each geologic unit should be described
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based upon available geologic information. Re-
gional stratigraphic cross-sections should be
provided.

(3) The owner or operator shall provide a descrip-
tion of the geologic processes active in the vicinity of
the facility. This description shall include:

(A) an identification of any faults and subsidence
in the area of the facility. The information about
faulting and subsidence shall include at least that
required in §330.303(b) and §330.305 of this title
(relating to Fault Areas and Unstable Areas, respec-
tively);

(B) adiscussion of the degree to which the facility
is subject to erosion. The potential for erosion due to
surface water processes such as overland flow, chan-
neling, gullying, and fluvial processes such as me-
andering streams and undercut banks shall be
evaluated. If the facility is located in a low-lying
coastal area, historical rates of shoreline erosion
shall also be provided; and

(C) an identification of wetlands located within
the facility boundary. _

(4) The owner or operator shall provide a descrip-
tion of the regional aquifers in the vicinity of the
facility based upon published and open-file sources.
The section shall provide:

(A) aquifer names and their association with geo-
logic units described in paragraph (2) of this subsec-
tion;

(B) a description of the composition of the aqui-
fer(s); .

(C) a description of the hydraulic properties of
the aquifer(s);

(D) information on whether the aquifers are un-
der water table or artesian conditions;

(E) information on whether the aquifers are hy-
draulically connected; :

(F) a regional water-table contour map or poten-
tiometric surface map for each aquifer, if available;

(G) an estimate of the rate of groundwater flow;

(H) typical values or a range of values for total
dissolved solids content of groundwater -from the
aquifers;

(I) identification of areas of recharge to the aqui-
fers within five miles of the site; and

(I) the present use of groundwater ‘withdrawn
from aquifers in the vicinity of the facility. The
identification, location, and aquifer of all water
wells within one mile of the property boundaries of
the facility shall be provided. :
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(5) The owner or operator shall provide the re-
sults of investigations of subsurface conditions at a
particular waste management unit in the following
reports.

(A) Subsurface investigation report. This report
must describe all borings drilled on-site to test soils
and characterize groundwater and must include a
site map drawn to scale showing the surveyed loca-
tions and elevations of the borings. Boring logs must
include a detailed description of materials encoun-
tered including any discontinuities such as frac-
tures, fissures, slickensides, lenses,. or seams. Geo-
physical logs of the boreholes may be useful in
evaluating the stratigraphy. Each boring must be
presented in the form of a log that contains, at a
minimum, the boring number; surface elevation and
location coordinates; and a columnar section with
text showing the elevation of all contacts between
soil and rock layers, description of each layer using
the unified soil classification, color, degree of com-
paction, and moisture content. A key explaining the
symbols used on the boring logs and the classifica-
tion terminology for soil type, consistency, and struc-
ture must be provided.

(i) A sufficient number of borings shall be per-
formed to establish subsurface stratigraphy and to
determine geotechnical properties of the soils and
rocks beneath the facility. Other types of samples
may also be taken to provide geologic and geotech-
nical data. The number of borings necessary can
only be determined. after the general characteristics
of a site are analyzed and will vary depending on the
heterogeneity of subsurface materials. Locations with
stratigraphic complexities such as non-uniform beds
that pinch out, vary significantly in thickness, coa-
lesce, or grade into other units, will require a
significantly greater degree of subsurface investiga-
tion than areas with simple geologic frameworks.

(i) Borings shall be sufficiently deep to allow
identification of the uppermost aquifer and under-
lying hydraulically interconnected aquifers. Borings
shall penetrate the uppermost aquifer and all deeper
hydraulically interconnected aquifers and be deep
enough to identify the aquiclude at the lower
boundary. All the borings shall be at least five feet
deeper than the elevation of the deepest excavation.
In addition, at least the number of borings shown on
the Table of Borings shall be drilled to a depth at
least 30 feet below the deepest excavation planned at
the waste management unit, unless the executive
director approves a different depth. If no-aquifers
exist within 50 feet of the elevation of the deepest
excavation, at least one test hole shall be drilled to

30 TAC § 330.56

the top of the first perennial aquifer beneath the site,
if sufficient data does not exist to accurately locate
it. The executive director may accept data equivalent
to a deep boring on the site to determine informa-
tion for aquifers more than 50 feet below the site.
Aquifers more than 300 feet below the lowest exca-
vation and where the estimated travel times for
constituents to the aquifer are in excess of 30 years
plus the estimated life of the site need not be
identified through borings.
TABLE OF BORINGS

Number of
Borings

Min. No. of Borings
30 Feet balow the Elev.
of Deepest Excavation

Size of Area
in Acres

5 or less 2-4

5-10 4-6

10-20 6-10

20-50 10-15

50~100 15-20 7-12

More than 100 Determined in consultation with the
executive director

Quun

* The executive director may approve different boring depchs
if site specific conditions justify variances.

(iii) All borings shall be conducted in accordance
with established field exploration methods. The
hollow-stem auger boring method is recommended
for softer materials; coring may be required for
harder rocks. Other methods shall be used as nec-
essary to obtain adequate samples for soil testing
required in this paragraph. Investigation proce-
dures shall be discussed in the report.

(iv) The boring plan, including locations and
depths of all proposed borings, shall be approved by
the executive director prior to initiation of the work.

(v) Installation, abandonment, and plugging of
the borings shall be in accordance with the rules of
the commission.

(vi) Both the number and depth of borings may be
modified because of site conditions with prior ap-
proval of the executive director.

(vii) Geophysical methods, such as electrical re-
sistivity, may be used with authorization of the
executive director to reduce the number of borings
that may be necessary or to provide additional
information between borings.

(viii) Cross-sections must be prepared from the
borings depicting the generalized strata at the facility.
For small waste management units two perpendicu-
lar cross-sections will normally suffice.

(ix) A narrative that describes the investigator’s
interpretations of the subsurface stratigraphy based
upon the field investigation shall be provided.

(B) Geotechnical report. This report shall include
engineering data that describes the geotechnical
properties of the subsurface soil materials and a
discussion with conclusions about the suitability of
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the soils and strata for the uses for which they are
intended. All engineering tests shall be performed in
accordance with industry practice and recognized
procedures such as described below. A brief discus-
sion of engineering test procedures shall be included
in the report.

(1) Alaboratory report of soil characteristics shall
be determined from at least one sample from each
soil layer or stratum that will form the bottom and
side of the-proposed excavation and from those that
* are less than 30 feet below the lowest elevation of the
proposed excavation. As many additional tests shall
be performed as necessary to provide a typical
profile of soil stratification within the site. No labo-
ratory work need be performed on highly permeable
soil layers such as sand or gravel. The samples shall
be tested by a competent independent third-party
soils laboratory.

(ii) Permeability tests shall be performed accord-
ing to one of the following standards on undisturbed
soil samples. Permeability tests shall be performed
using tap water or .05 Normal solution of CaSQ,,
and not distilled water, as the permeant. Those
undisturbed samples that represent the sidewall of
any proposed trench, pit, or excavation shall be
tested for the coefficient of permeability on the
sample’s in-situ horizontal axis; all others shall be
tested on the in-situ vertical axis. All test results shall
indicate the type of tests used and the orientation of
each tested sample. All calculations for the final
coefficient of permeability tests result for each sample
tested shall be included in the report:

(I) constant head with back pressure per Appen-
dix VII of Corps of Engineers Manual EM1110-2-
1906, “Laboratory Soils Testing;” ASTM D5084 “Satu-
rated Porous Materials Using a Flexible Wall
Permeameter”;

(ID) falling head per Appendix VII of Corps of
Engineers Manual EM1110-2-1906, “Laboratory Soils
Testing”;

(IIT) sieve analysis for the 200, and less than 200
fraction per ASTM D1140;

(IV) Atterberg limits per ASTM D4318;

(V) moisture content per ASTM D2216.

(C) A groundwater investigation' report. This re-
port must include the following: :

(i) the depth at which groundwater was encoun-
tered and records of after-equilibrium measure-
ments in all borings. The cross-sections prepared in
response to subparagraph (A)(viii) of this paragraph
must be annotated to note the level at which ground-
water was first encountered and the level of ground-
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water after equilibrium is reached or just prior to
plugging, whichever is later. This water-level infor-
mation must also be presented on all borings re-
quired by this paragraph and presented in a table
format in the report;

(ii) records of water-level measurements in moni-
tor wells. Historic water-level measurements made
during any previous groundwater monitoring shall
be presented in a table for each well;

(iii) all the information and data required in §330.
231(e)(1) of this title (relating to Groundwater Moni-
toring Systems); and

(iv) an analysis of the most likely pathway(s) for
pollutant migration in the event that the primary
barrier liner system is penetrated. This must include
any groundwater modeling data and results as de-
scribed in 8§330.231(e)(2) of this title and must
consider changes in groundwater flow that are ex-
pected to result from construction of the facility.

(6) The owner or operator shall provide a descrip-
tion of the existing or proposed monitoring system
that meets the requirements of §330.231 of this title.
The owner or operator shall also provide engineer-
ing drawings of a typical monitoring well and a table
of data for all proposed wells that includes the
following information for each well: total depth of
the well; depth to groundwater; surveyed elevation
of the ground surface at the well; surveyed elevation
of the top of each well casing (or that point consis-
tently used to determine depth to groundwater);
depth to the top and base of the screen: and depth to
the top and base of the filter pack.

(e) Attachment 5—groundwater characterization
report. A groundwater characterization study and
report is required from owners and operators of
proposed MSWLF units or proposed lateral expan-
sions except for Soils and Liner Evaluation Reports
and Flexible Membrane Liner Evaluation Reports
covering previously permitted and approved designs.
The report must contain the following information:

(1) .a tabulation of all relevant groundwater moni-
toring data from wells on site or on adjacent MSWLF
unit(s);

(2) identification of the uppermost aquifer and
any lower aquifers that are hydraulically connected
to it beneath the facility, including groundwater flow
direction and rate, and the basis for such identifica-
tion (i.e., the information obtained from hydrogeo-
logic investigations of the facility area);

(3) on a topographic map as required under §330.
52(b)(4)(C) of this title (relating to Technical Require-
ments of Part I of the Application), a delineation of
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the waste management area, the property boundary,
the proposed “point of compliance” as defined under
§330.200(d) of this title (relating to Design Criteria),
the proposed location of groundwater monitoring
wells as required under §330.231 of this title, and, to
the extent possible, the information requlred in
paragraph (2) of this subsection;

(4) a description of any plume of contamination
that has entered the groundwater from the MSWLF
facility at the time that the application was submit-
ted that:

(A) delineates the extent of the plume on the
topographic map required under §330.52(b)(4)(C) of
this title; and

(B) identifies the concentration of each assess-
ment constituent as defined in §330.235 of this title
(relating to Assessment Monitoring Program)
throughout the plume or identifies the maximum
concentration of each assessment constituent in the
plume;

(5) detailed plans and an engineering report de-
scribing the proposed groundwater monitoring pro-
gram to be implemented to meet the requirements of
§330.231 of this title;

(6) if the hazardous constituents listed in Table I
of §330.241 of this title (relating to Constituents for
Detection Monitoring) have not been detected in the
groundwater at the time of permit application, the
owner or operator shall submit sufficient informa-
tion, supporting data, and analyses to establish a
detection monitoring program that meets the require-
ments of §330.234 of this title (relating to Detection
Monitoring Program). This submission must ad-
dress the following items specified under §330.234
of this title:

(A) a proposed groundwater monitoring system;

(B) background values for each monitoring pa-
rameter or constituent listed in §330.241 of this title,
or procedures to calculate such values; and

(C) a description of proposed sampling, analysis,
and statistical comparison procedures to be utilized
in evaluating groundwater monitoring data;

(7) if the presence of hazardous constituents listed
in Table I of §330.241 of this title has been detected
in the groundwater at the time of the permit appli-
cation, the owner or operator shall submit sufficient
information, supporting data, and analyses to estab-
lish an assessment monitoring program that meets
the requirements of §330.235 of this title. To dem-
onstrate compliance with §330.235 of this title, the
owner or operator shall address the following items:

(A) a description of any special wastes prevxously
handled at the MSWLF facility;
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(B) acharacterization of the contaminated ground-
water, including concentration of assessment con-
stituents as defined in §330.235 of this title;

(C) a list of assessment constituents as defined in
§330.235 of this title for which assessment monitor-
ing will be undertaken in accordance with §330.233
of this title (relating to Groundwater Sampling and
Analysis Requirements) and §330.235 of this title;

(D) detailed plans and an engineering report de-
scribing the proposed groundwater monitoring sys-
tem, in accordance with the requlrements of §330.
233 of this title; and

(E) a description of proposed sampling, analysis,
and statistical comparison procedures to be utilized
in evaluating groundwater monitoring data; and

(8) if hazardous constituents have been measured
in the groundwater that exceed the concentration
limits established in Table 1 of §330.241 of this title,
the owner or operator shall submit sufficient infor-
mation, supporting data, and analyses to establish a
corrective action program that meets the require-’
ments of §330.236 of this title (relating to Assess-
ment of Corrective Measures) and §330.237 of this
title (relating to Selection of Remedy). To demon-
strate compliance with §330.236 of this title, the
owner or operator shall address, at a minimum, the
following items:

(A) acharacterization of the contaminated ground-
water, including concentrations of assessment con-
stituents as defined in §330.235 of this title;

(B) the concentration limit for each constituent
found in the groundwater;

(C) detailed plans and an engineering report de-
scribing the corrective action to be taken;

(D) a description of how the groundwater moni-
toring program will demonstrate the adequacy of
the corrective action; and

(E) the permit may contain a schedule for submit-
tal of the information required in subparagraphs (C)
and (D) of this paragraph provided the owner or
operator obtains written authorization from the ex-
ecutive director prior to submittal .of the complete
permit application.

(O Attachment 6—-groundwater and surface wa-
ter protection plan and drainage plan. These plans
must reflect locations, details, aid typical sections of
levees, dikes, drainage channels, culverts, holding
ponds, trench liners, storm sewers, leachate collec-
tion systems, or any other facilities relating to the
protection of groundwater and surface water. Ad-
equacy of provisions for safe passage of any internal
or externally adjacent ﬂoodwaters should be re-
flected here.
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(1) A drawing(s) showing the drainage areas and
drainage calculations shall be provided.

(2) Cross-sections or elevations of levees should
be shown tied into contours. Natural drainage pat-
terns shall not be significantly altered.

(3) The 100-year floodplain shall be shown on this
attachment.

(4) As part of the attachment, the following infor-
mation and analyses must be submitted for review,
as applicable.

(A) Drainage and run-off control analyses:

(i) a description of the hydrologic method and
calculations used to estimate peak flow rates and
run-off volumes including justification of necessary
assumptions; ‘

(ii) the 25-year rainfall intensity used for facility
design including the source of the data; all other
data and necessary input parameters used in con-
junction with the selected hydrologic method and
their sources should be documented and described;

(iii) hydraulic calculations and designs for sizing
the necessary collection, drainage, and/or detention
facilities shall be provided. .

(iv) discussion and analyses to demonstrate that
natural drainage patterns will not be significantly
altered as a result of the proposed landfill develop-
ment; : :

(v) structural designs of the collection, drainage,
and/or storage facilities, and results of all field tests
to ensure compatibility with soils;

(vi) a maintenance plan for ensuring the contin-
ued operation of the collection, drainage, and/or
storage facilities, as designed along with the plan for
restoration and repair in the event of a washout or
failure; and

(vii) erosion and sedimentation control plan, in-
cluding interim controls for phased development.

(B) Flood control and analyses.

(i) Identify whether the site is located within a
100-year floadplain. Indicate the source of all data
for such determination and include a copy of the
relevant Federal Emergency Management Agency
(FEMA) flood map, if used, or the calculations and
maps used where a FEMA map is not available.
Information shall also be provided identifying the
100-year flood level and any other special flooding
factors (e. g., wave action) that must be considered
in designing, constructing, operating, or maintain-
ing the proposed facility to withstand washout from
a 100-year flood. The boundaries of the proposed
landfill facility should be shown on the floodplain
map. :
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(i) If the site is located within the 100-year flood-
plain, the applicant shall provide information detail-
ing the specific flooding levels and other events (e.g.,
design hurricane projected by Corps of Engineers)
that impact the flood protection of the facility. Data
should be that required by §8301.33—301.36 of this
title (relating to Approval of Levees and Other
Improvements).

(iii) No solid waste disposal and treatment opera-
tions shall be permitted in areas that are located in
a floodway as defined by FEMA.

(g) Attachment 7—final contour map. This is a
constructed map showing the final contour of the
entire landfill to include internal drainage and side
slopes plus accommodation of surface drainage en-
tering and departing the completed fill area plus
areas subject to flooding due to a 100-year frequency
flood. Cross-sections shall be provided.

(h) Attachment 8—cost estimate for closure and
post-closure care. The applicant shall submit a cost
estimate for closure and post-closure care costs in
accordance with Subchapter K of this chapter (re-
lating to Closure, Post-Closure, and Corrective
Action).

(i) Attachment 9—Applicant’s statement. The ap-
plicant, or the authorized representative empow-
ered to make commitments for the applicant, shall
provide a statement that he is familiar with the site
development plan and is aware of all commitments
represented in the plan, that he is also familiar with
all pertinent requirements in this chapter, and that
he agrees to develop and operate the site in accor-
dance with the plan, the regulations, and any permit
special provisions that may be imposed.

() Attachment 10—soil and liner quality control
plan. The soil and liner quality control plan must be
prepared in accordance with §8330.200—330.206 of

" this title (relafing to Groundwater Protection Design

and Operation).

(k) Attachment 1l—groundwater sampling and
analysis plan. The groundwater sampling and analy-
sis plan must be prepared in accordance with §§330.
230, 330.231, and 330.233—330.242 of this title
(relating to Groundwater Monitoring and Corrective

~ Action) or §330.239 of this title (relating to Ground-

water Monitofih‘g‘"“é‘ii :Typé IV Landfills).

(1) Attachment 12—final closure plan. The final
closure plan shall be prepared in accordance with
§§330.250—330.256 of this title (relating to Closure
and Post-Closure).

(m) Attachment 13—post-closure care plan. The
post-closure care plan shall be prepared in accor-
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dance with §§330.250—330.256 of this title (relatmg
to Closure and Post-Closure).

(n) Attachment 14—landfill gas management plan.

(1) Owners or operators of all MSWLF units shall
ensure that:

(A) the concentration of methane gas generated
by the facility does not exceed 25% of the lower
explosive limit for methane in facility structures
(excluding gas control or recovery system compo-
nents); ‘and

(B) the concentration of methane gas does not
exceed the lower explosive limit for methane at the
facility property boundary. For purposes of this
section, “lower explosive limit" means the lowest
percent by volume of a mixture of explosive gases in
air that will propagate a flame at 25 degrees Celsius
and atmospheric pressure.

(2) Owners or operators of all MSWLF units shall
implement a routine methane monitoring program
to ensure that the standards of paragraph (1) of this
subsection are met. o

(A) The type and frequency of momtormg shall be
determined based on the following factors.

(i) soil conditions;

-(ii) the hydrogeologlc conditions surrounding the
facility; :

(iii) the hydraulic conditions surroundmg the fa-
c111ty,

(iv) the location of facility structures and property
boundaries; and

(v) the location of any utility lines or plpehnes
that-cross the MSWLF facility.

(B) The minimum frequency of monitoring shall
be quarterly.

(3) If methane gas levels exceeding the limits
specified in paragraph (1) of this subsection are
detected, the owner or operator shall:

(A) immediately take all necessary steps to ensure
protection of human health and notify the executive
director, local and county officials, emergency offi-
cials, and the public;

(B) within seven days of detection, place in the
operating record the methane gas levels detected
and a description of the steps taken to- protect
human health; and

(C) within 60 days of detection, implement a
remediation plan for the methane gas releases, place
a copy of the plan in the operating record, provide a
copy to the executive director and notify the execu-
tive director that the plan has been implemented.
The plan shall describe the nature and extent of the
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problem and the proposed remedy. After review, the
executive director may require additional remedial
measures.

(4) The executive director may establish alterna-
tive. schedules for demonstrating compliance with
paragraphs (2) and (3) of this subsection.

(5) The gas monitoring and control program shall
continue for a period of thirty years after the final
closure of the facility or until the owner or operator
recelves written authorization to reduce the program.
Authorization to reduce gas monitoring and control
shall be based on a demonstration by the owner or
operator that there is no potential for gas migration
beyond the property boundary or into on-site
structures. Demonstration of this proposal shall be
supported by data collected and additional studies
as required.

(6) Gas monitoring and control systems shall be
modified as needed to reflect changing on-site and
adjacent land uses. Post-closure land use at the site
shall not interfere with the function of gas monitor-
ing and control systems. Any underground utility
trenches that cross the MSWLF facility boundary
shall be vented and monitored regularly.

(7) A landfill gas management plan shall be pre-
pared that includes the following:

(A) a description of how landfill gases will be
managed and controlled;

(B) a description of the proposed system(s), in-
cluding installation procedures and time lines for
installation, monitoring procedures, and procedures
to be used during maintenance; and

(C) a backup plan to be used if the main system
breaks down or becomes ineffective.

(8) Perimeter monitoring network shall be in-

stalled in accordance with the following provisions:

(A) initial monitoring at small MSWLFs and larger
MSWLFs that have no habitable structures within
3,000 feet of the waste placement boundary may
consist of perimeter subsurface monitoring around
the perimeter of the site using portable equipment
and probes. If test results show the presence of
methane gas above 10% of the lower explosive limit,
a permanent monitoring system shall be installed;
and

(B) permanent monitoring systems shall be in-
stalled on all other MSWLFs. Technical guidance on
monitoring systems may be issued by the executive
director.

(9) The monitoring network design shall include
provisions for monitoring on-site structures, includ-
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ing, but not limited to, buildings, subsurface vaults,
utilities, or any other areas where potential gas
buildup would be of concern.

(10) All monitoring probes and on-site structures
shall be sampled for methane during the monitoring
period. Sampling for specified trace gases may be
required by the executive director when there is a
possibility of acute or chronic exposure due to
carcinogenic or toxic compounds.

(11) Monitoring frequency shall be determined as
follows.

(A) As a minimum, quarterly monitoring is
required. The executive director may require more
frequent monitoring based upon the factors listed in
this section. When more frequent monitoring is
necessary, the executive director shall notify the
owner or operator.

(B) More frequent monitoring shall also be re-
quired at those locations where results of monitor-
ing indicate that landfill gas migration is occurring
or is accumulating in structures.

(0) Attachment 15—leachate and contaminated
water plan.

(1) The plan shall provide the details of the stor-
age, collection, treatment and disposal of the con-
taminated water, leachate and/or gas condensate
from the leachate collection system and/or the gas
monitoring and collection system, where used. Con-
taminated water is water which has come into
contact with waste, leachate or gas condensate. This
plan shall include the, following information:

(A) estimated rate of leachate removal;

(B) capacity of sumps;

(C) pipe material and strength;

(D) pipe network spacing and grading;

(E) collection sump materials and strength;

(F) drainage media specifications and perfor-
mance; and

(G) demonstration that pipes and perforations
will be resistant to clogging and can be cleaned or
rehabilitated.

(2) Leachate and gas condensate may be disposed
of in a MSWLF unit that is designed and constructed
with a composite liner system and a leachate collec-
tion system that meets the requirements of §330.
200(a)(2) of this title (relating to Design Criteria).
Contaminated surface water and groundwater may
not be placed in or on the MSWLF unit.

(3) Leachate, gas condensate, contaminated sur-
face water, and contaminated groundwater shall be
disposed of at an authorized facility or as authorized
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by a National Pollutant Discharge Elimination Sys-
tem permit.

(4) On-site collection ponds and impoundments
for contaminated water shall be lined with an ap-
proved liner.

Source: ‘The provisions of this §330.56 adopted to be effective
October 9, 1993, 18 TexReg 4023; amended to be effective March
21, 2000, 25 TexReg 2380; amended to be effective September 1,
2003, 28 TexReg 6890.

8§ 330.57. Technical Requirements of Part IV of
the Application

The site operating plan shall contain the informa-
tion required by 8330.114 of this title (relating to
Site Operating Plan).

Source: The provisions of this §330.57 adopted to be effective
October 9, 1993, 18 TexReg 4023.

§ 330.58. Technical Requirements of Part V of
the Application
Construction plans and specifications of the pro-
posed or modified facility shall be prepared and one
copy maintained at the facility at all times during
construction. After completion of construction, an
as-built set of construction plans and specifications
shall be submitted to the executive director and
maintained at the facility and/or at the owner or
operator’s main office. These plans shall be made
available for inspection by TWC and successors’
representatives or other interested parties. Part V is
not required for permit approval.

Source: The provisions of this §330.58 adopted to be effective
October 9, 1993, 18 TexReg 4023.

§ 330.59. Additional Technical Requirements of
the Application for Solid Waste
Processing and Experimental Sites
(Types V and VI)

(a) This section applies to all Type V sites that
require a permit and all Type VI sites not involving
land disposal, in addition to §8330.51-330.58 of this
title (relating to Permit Procedures).

(b) The site development plan shall include the
following additional information.

(1) Process description.

(A) A description shall be provided of the process
to be used, including details of all planned on-site
facilities. Sufficient narrative and graphic details
shall be provided to enable an evaluation of the
operational capabilities, the design safety features,
pollution conirol devices, and other health and
environmental protective measures.

(B) A plan shall be provided for alternate process-
ing or disposal of solid waste in the event that the
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§ 330.231. Groundwater Monitoring Systems

(a) A groundwater monitoring system must be
installed that consists of a sufficient number of
monitoring wells, installed at appropriate locations
and depths, to yield representative groundwater
samples from the ubpermost aquifer as defined in
8§330.2 of this title (relating to Definitions).

(1) Background wells shall be installed to allow
determination of the quality of background ground-
water that has not been affected by leakage from a
unit. A determination of background quality may
include sampling of wells that are not hydraulically
upgradient of the waste management area if hydro-
geologic conditions do not allow the owner or op-
erator to determine which wells are hydraulically
upgradient or if sampling at other wells will provide
a better indication of background groundwater qual-
ity than is possible from upgradient wells,

(2) The downgradient monitoring system must
include monitoring wells installed to allow determi-
nation of the quality of groundwater passing the
relevant point of compliance as defined in §330.2 of
this title. The downgradient monitoring system must
be installed to ensure the detection of groundwater
contamination in the uppermost aquifer. When physi-
cal obstacles preclude installation of the groundwa-
ter monitoring wells at existing units, the wells may
be installed at the closest practicable distance hy-
draulically downgradient from the relevant point of
compliance as defined in §330.2 of this title that will
ensure detection of groundwater contamination of
the uppermost aquifer.

(b) The executive director may approve a multi-
unit groundwater monitoring system instead of sepa-
rate groundwater monitoring systems for each muy-
nicipal solid waste landfill (MSWLF) unit when the
facility has several units, provided the multi-unit
system meets the requirement of subsection (a) of
this section and will be as protective of human
health and the environment as individual monitor-
ing systems for each MSWLF unit, based on the
following factors:

(1) number, spacing,
MSWLF units;

) hydrogeologic setting;

(3) site history;

4) engineering design of the MSWLF units; and
(5) type of waste accepted at the MSWLF units.

(c) The executive director may approve an alter-
native design for a groundwater monitoring system
that uses other means in conjunction with monitor-

and orientation of the
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ing wells to ensure detection of groundwater con-
tamination in the uppermost aquifer from an MSWLF
unit. The alternative design shall be at least as
protective of human health and the environment as
a monitoring-well system as specified in §330.231(a)
of this title (relating to Groundwater Monitoring
Systems).

(d) Monitoring wells shall be constructed in ac-
cordance with the rules of the commission and
§330.242 of this title (relating to Monitor-Well Con-
struction Specifications). Monitoring-well construc-
tion shall provide for maintenance of the integrity of
the bore hole, collection of representative ground-
water samples from the water-bearing zone(s) of
concern, and prevention of migration of groundwa-
ter and surface water within the bore hole.

(1) Within 30 days of the completion of a monj-
toring well or any other part of a monitoring system,
details of its construction shall be submitted to the
executive director and shall include, as appropriate,
a detailed geologic log of the boring, a description of
development procedures, a detailed location map
drawn to scale showing the relationship of the well
to the MSWLF unit and relevant point(s) of compli-
ance, and any other data obtained during installa-
tion or construction of the well or system.

(2) All parts of a groundwater monitoring system
shall be operated and maintained so that they per-
form at least to design specifications through the life
of the groundwater monitoring program.

(e) A groundwater monitoring system, including
the number, spacing, and depths of monitoring wells
or other sampling points, shall be designed and
certified by a qualified groundwater scientist. Within
14 days of the certification, the owner or operator
shall submit the certification to the executive direc-
tor and place a copy of the certification in the
operating record. The plan for the monitoring sys-
tem and all supporting data must be submitted to the
executive director for review and approval prior to
construction.

(1) The design of a monitoring system shall be
based on site-specific technical information that
must include a thorough characterization of: aquifer
thickness; ground-water flow rate; groundwater flow
direction including seasonal and temporal fluctua-
tions in flow; effect of site construction and opera-
tions on groundwater flow direction and rates; and
thickness, stratigraphy;, lithology, and hydraulic char-
acteristics of saturated and unsaturated geologic
units and fill materials overlying the uppermost
aquifer, materials of the uppermost aquifer, and
materials of the lower confining unit of the upper-
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most aquifer. A geologic unit is any distinct or
definable native rock or soil stratum.

(2) Groundwater modeling may be used to supple-
ment the determination of the spacing of monitoring
wells or other sampling points and shall consider
site-specific characteristics of groundwater flow as
well as dispersion and diffusion of possible contami-
nants in the materials of the uppermost aquifer. Any
model used shall:

(A) have supporting documentation that estab-
lishes its ability to represent groundwater flow and
contaminant transport, as needed;

(B) have a sound set of equations based on ac-
cepted theory representing groundwater movement
and contaminant transport;

(C) have numerical solution methods that are
based on sound mathematical principles and sup-
ported by verification and checking techniques;

(D) be calibrated against site-specific field data;

(E) have a sensitivity analysis to measure its re-
sponse to changes in the values of major param-
eters, error tolerances, and other parameters;

(F) show mass-balance calculations, where nec-
essary; and

(G) be based on actual field or laboratory mea-
surements, or equivalent methods, that document
the validity of chosen parameter values.

(3) The owner or operator of an MSWLF unit or
facility shall promptly notify the executive director
in writing of changes in site construction or opera-
tion or changes in adjacent property that affect or
are likely to affect the direction and rate of ground-
water flow and the potential for detecting ground-
water contamination from an MSWLF unit and that
may require the installation of additional monitor-
ing wells or sampling points. Such additional wells
or sampling points require a modification of the site
development plan.

Source: The provisions of this §330.231 adopted to be effective
October 9, 1993, 18 TexReg 4023; amended to be effective Septem-
ber 1, 2003, 28 TexReg 6890.

§ 330.233. Groundwater Sampling and Analy-
sis Requirements

(a) The groundwater monitoring program shall
include consistent sampling and analysis proce-
dures that are designed to ensure monitoring results
that provide an accurate representation of ground-
water quality at the background and downgradient
wells, or other monitoring system, installed in com-
pliance with §330.231(a)-(c) of this title (relating to
Groundwater Monitoring Systems).

30 TAC § 330.233

(b) The owner or operator shall submit a ground-
water sampling and analysis plan (GWSAP) to the
executive director for review and approval prior to
commencement of sampling and shall maintain a
current copy in the operating record. The GWSAP
shall be a part of the site development plan (SDP); if
necessary, the owner or operator shall obtain a
modification of the SDP to incorporate the GWSAP
The GWSAP shall:

(1) include procedures and techniques for sample
collection, sample preservation and shipment, ana-
lytical procedures, chain-of-custody controls, qual-
ity assurance, and quality control;

(2) provide for measurement of groundwater el-
evations at each sampling point prior to bailing or

- purging; measurement at an event shall be accom-

plished over a period of time short enough to avoid
temporal variations in water levels; sampling at
each event shall proceed from the point with the
highest water-level elevation to those with succes-
sively lower elevations unless contamination is known
to be present, in which case wells not likely to be
contaminated shall be sampled prior to those that
are known to be contaminated unless an alternative
procedure is approved by the executive director; and

(3) include sampling and analytical methods that
are appropriate for groundwater sampling and that
accurately measure hazardous constituents and other
monitoring parameters in groundwater samples.
The number of samples to be collected to establish
groundwater quality data shall be consistent with
the appropriate statistical procedures determined
pursuant to subsection (g) of this section. The sam-
pling procedures shall be those specified under
§330.234(b) of this title (relating to Detection Moni-
toring Program) for detection monitoring, §330.
235(b)-(d) of this title (relating to Assessment Moni-
toring Program) for assessment monitoring, and
8330.236(b) of this title (relating to Assessment of
Corrective Measures) for corrective action.

(¢) Groundwater samples shall not be field-
filtered prior to laboratory analysis for the constitu-
ents listed in §330.241 of this title (relating to
Constituents for Detection Monitoring). Field-
filtering may be used on other samples if authorized
in writing by the executive director.

(d) The sampling procedures and frequency shall
be protective of human health and the environment.

(e) The owner or operator shall establish back-
ground groundwater quality in hydraulically upgra-
dient wells or in background wells for each of the
monitoring parameters or constituents required in
the groundwater monitoring program for a munici-
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remaining corrective action period and the owner or
operator has provided written notice to the execu-
tive director that includes a detailed justification for
the reduction of the corrective action cost estimate
and the amount of financial assurance. A reduction
in the cost estimate and the financial assurance shall
be considered a modification to the corrective action
plan. After this agency’s approval of the modifica-
tion, a request to reduce the cost estimate and the
financial assurance amount will be submitted 60
days prior to the anniversary date of the first estab-
lishment of the financial assurance mechanism and
shall include the documentation necessary for the
annual review. -

(b) The owner or operator of any municipal solid
waste landfill unit required to undertake a correc-
tive action program established under §330.238 of
this title (relating to Implementation of the Correc-
tive Action Program) shall establish financial assur-
ance for the costs of the most recent corrective
action- program in accordance with Chapter 37,
Subchapter R of this title (relating to Financial
Assurance for Municipal Solid Waste Facilities).
Continuous financial assurance coverage for each
corrective action program shall be provided until
the site is officially released in writing by the execu-
tive director from all requirements of the corrective
action program after completion of all work speci-
fied in the corrective action plan.

Source: The provisions of this §330.284 adopted to be effective
April 9, 1994, 18 TexReg 4023; amended to be effective March 21,
2000, 25 TexReg 2380

SUBCHAPTER L. LOCATION
RESTRICTIONS

§ 330.300. Airport Safety

(a) Owners or operators of new municipal solid
waste landfill (MSWLF) units, existing MSWLF units,
and lateral expansions that are located within 10,000
feet of any airport runway end used by turbojet
aircraft or within 5,000 feet of any airport runway
end used only by piston-type aircraft shall demon-
strate that the units are designed and operated so
that the MSWLF unit does not pose a bird hazard to
aircraft. _

(b) Owners or operators proposing to site new
MSWLF units and lateral expansions located within
a five-mile radius of any airport runway end used by
turbojet or piston-type aircraft shall notify the af-
fected airport and the Federal Aviation Administra-
tion (FAA). :

(c) The owner or operator shall submit the dem-
onstration in subsection (a) of this section with a

COMMISSION ON ENVIRONMENTAL QUALITY

permit application, a permit amendment applica-
tion, or a permit transfer request. The demonstra-
tion will be considered a part of the operating record
once approved.

(d) Sites disposing of putrescible waste shall not
be located in areas where the attraction of birds can
cause a significant bird hazard to low-flying aircraft.
Guidelines regarding location of landfills near air-
ports can be found in Federal Aviation Administra-
tion Order 5200.5(A), 1/31/90. All landfill sites within
five miles of an airport shall be critically evaluated
to determine if an incompatibility exists,

Source: The provisions of this §330.300 adopted to be effective
October 9, 1993, 18 TexReg 4023.

§ 330.301. Floodplains

Owners or operators of new municipal solid waste
landfill (MSWLF) units, existing MSWLF units, and
lateral expansions located in 100-year floodplains
shall demonstrate that the unit will not restrict the
flow of the 100-year flood, reduce the temporary
water storage capacity of the floodplain, or result in
washout of solid waste so as to pose a hazard to
human health and the environment. The owner or
operator shall submit the demonstration with a
permit application, a permit amendment applica-
tion, or a permit transfer request. The demonstra-
tion shall become part of the operating record once
approved.

Source: The provisions of this §330.301 adopted to be effective
October 9, 1993, 18 TexReg 4023, )

§ 330.302. * Wetlands :

New municipal solid waste landfill (MSWLF) units
and lateral expansions shall not be located in wet-
lands, unless the owner or operator makes each of
the demonstrations identified in paragraphs (1)-(5)
of this section to the executive director. The owner
or operator shall submit the demonstrations with a
permit application. The demonstration shall become
part of the operating record once approved.

(1) Where applicable under the Clean Water Act,
8404, or applicable state wetlands laws, the presump-
tion that a practicable alternative to the proposed
landfil] is available that does not involve wetlands
shall be clearly rebutted.

(2) The construction and operation of the MSWLF
unit shall not: -

(A) cause or contribute to violations of any appli-
cable state water quality standard;

(B) violate any applicable toxic effluent standard
or prohibition under of the Clean Water Act, §307;

(C) jeopardize the continued existence of endan-
gered or threatened species or result in the destruc-
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AN ORDER Deﬁying the Application by Juliff Gardens, L.L.C., for

a Permit to Operate a Type IV Municipal Solid Waste

Facility (Permit No. MSW-2282); TCEQ Docket No.

2002-0117-MSW; SOAH Docket No. 582-02-1595

On September 29, 2004, the Texas Commission on Environmental Quality (Commission or
TCEQ) considered the application of Juliff Gardens, L.L.C. (Juliff Gardens or Applicant) for Permit
No. MSW-2282 to authorize Juliff Gardens to operate a Type IV Municipal Solid Waste Facilityin -

Brazoria County, Texas. Craig R. Bennett and Tommy L. Broyles, Administrative Law Judges

(ALIJs) with the State Office of Administrative Hearings (SOAH), presented a Proposal for Decision

(PFD), which recommended that the Commission deny the requested permit. After considering the

PFD, the Commission adopts the following Findings of Fact and Conclusions of Law:

I. FINDINGS OF FACT

A. General Findings / Procedural Issues

1. Juliff Gardens is a Texas limited liability company that filed its Articles of Organization with
the Office of the Secretary of State on August 23, 1999.

2. Juliff Gardens is a family-run business owned by Juan Pupo (50%) and his son, Eduardo
(50%). :
3. Sentinel Resources Corporation, which was incorporated by Juan Pupo in 1992, operates a -

major waste hauling business in the greater Houston area and a Type V-TS Transfer Station
for Type IV construction and demolition waste and Class 3 industrial non-hazardous waste
in Fort Bend County under Registration No. MSW-40161.

EXHIBIT

K_

tabbies’
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Eduardo Pupe is Vice President of Sentinel Resources Corporation.

On December 13, 1999, Applicant submitted its application for a Type IV Municipal Solid
Waste (MSW) Permit to the Texas Natural Resource Conservation Commission, now the
Texas Commission on Environmental Quality (TCEQ).

Applicant proposes to locate the Juliff Gardens Landfill on a 253.3 acre site in Brazoria
County, Texas, located approximately 2,500 feet south of the intersection of Farm to Market
Road 521 (“FM=52,1”) and County Road 56, on the eastern side of FM 521.

Notlce that the application was admlmstratlvely complete was issued by the Permits

Admmlstratlve Rev1ew Section at TCEQ on February 2, 2000.

On February 11, 2000, the Notice 'of Receipt of Application and Intent to Obtain a Municipal

Solid Waste Permit was published in the newspaper The Facts.
- The Facts has the largest genera] circulation of any newspaper published in Brazoria County.

- The Chief Clerk also mailed copies of, the notice to interested persons and elected officials.

Notice of a Public Meetmg was pubhshed in The Facts on April 12, 2000 Apnl 19, 2000,
and April 26, 2000.

T A pubhc meeting i‘egarding the apf)iication was held on May 2, 2000, at the Sacred Heart
Church Parish Hall in Manvel, Texas. .

A second pubhc meeting was held on February 15, 2001, and notice was published for that -
meeting on January 25, 2001, January 29, 2001, and February 6, 2001, in ’Hze Facts. -

Applicant submitted an amended application (the “Application”) to the TCEQ proposing,
among other things, to move the eastern boundary of the landfill approximately 100 feet to
the west. ,

On January 17, 2003, Apphcant submltted a request to the TCEQ that this matter be d1rectly
referred to SOAH for a contested—case hearing. . o i . _

The Application was declared tec'hnically oomplete by the TCEQ on 'Februafy 1, 2002.

" On February 20, 2002, Applicant mailed the Amended Notice of Amended Application,

Preliminary Decision, Public Meeting, and Contested Case Hearing for Municipal Solid

- Waste Permit (the “Amended Notice”), as provided by the Chief Clerk, to each residential
o or - business address located w1th1n ¥ mile of the proposed landﬁll as well as each owner of
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real property located within 14 mile of the proposed landfill as listed in the real property
appraisal records of the Brazoria County Courthouse.

The Amended Notice was published in The Facts on February 20, 2002 and The Houston
Chronicle on February 21, 2002.

On February 15, 2002, the Chief Clerk mailed the Amended Notice to State Representatives
and persons who submitted comments on the Application and hearing requests.

On February 20, 2002, Applicant placed in the Angleton Public Library:

. the Final Draft Permit dated February 1, 2002;

. the TCEQ Technical Summary for the amended Application dated February 4,2002;
. TCEQ Compliance Summaries dated November 14, 2000 and February 4, 2002;

. the Executive Director’s Preliminary Decision dated February 1, 2002; and

. the Amended Notice.

On February 20, 2002, the technically complete Application was already on file at the
Angleton Public Library.

The third public meeting regarding the Application was held on April 2, 2002.

Public comments regarding the landfill and the Apphcatlon were received by TCEQ ﬁom
December 13, 1999 to April 2, 2002.

The Executive Director’s Response to Public Comments was filed with the Chief Clerk on
June 3, 2002.

The preliminary hearing convened on Apnl 3 2002 in Manvel, Texas, and the followmg ‘

persons/entities sought and were granted party status:

Chocolate Bayou Water Company (Chocolate Bayou);

Citizens Against the Dump;

Brazoria County; ‘

Brazoria County Drainage District # 5 (“BCDD#S")

Sienna Point Homeowners Association; and

individual protestants Joe Stuckey, Maurice Angley, David Grissom, Ramone
Bmgham Don Irvin, and John Craig.

Mmoo op

On October 28, 2003, the ALJs granted Chocolate Bayou s request to withdraw as a party
from this case.

The evidentiary hearing regarding the Juliff Gardens _Landﬁil was held at the Jowa Colony
City Hall from January 26 to January 30, 2004.
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. The Commission did not-narrow: the issues to be cons1dered durmg the. ev1dent1ary hearing

in this case.

By agreemient, the parties identified six issues in. dlspute

drainage and flooding; i

groundwater protectlon and stablhty of the detentlon pond

land use; : - .

consistency with reglonal planmng,

applicability of TEXAS HEALTH & SAFETY CODE ANN § 361 122 and
interest in the property ; B .

o A o

B. Texas Health. and Safety Cod'e § 361.122

Brazoria County Commlssmners adopted a resolution recommendmg denial of the Juliff

Gardens application on April 17, 2000.
The population for Brazoria Gounty.in 2001 was.approximately 249,832 persons. .
Brazoria County is located adjacent to the Gulf of Mexico. |

A cahal referred to as the “PrisonvCanalv” is directly south of the proposed landfill site attd

. located on Texas Department of Criminal Justice-Darrington Umt property less than 100 feet

from the landfill site.

The Prison Canal is part of the. Chocolate Bayou Water Company System organized for the
delivery of water for irrigation, industrial and municipal purposes in Fort'Bend, Brazoria,
Harris and Galveston Countres :

The lntegrated Chocolate Bayou Water canal system eoneists of approxilrxately 45 miles of

main-line canals, 50, miles of: secondary canals, 105 miles of lateral canals and three
reservoirs. : .

Chocolate Bayou Water Company’s main-line ‘canal, oﬁgiﬁatting in. J\iﬁff Texas, on the
Brazos River, runs parallel to the eastern boundary of the proposed Juhff Gardens Landfill

- site in Brazoria County.

The Prison Canal is a lateral of the main-line canal runnirrg.parallel to the entire length of the

- southern boundary of the proposed landfill site, approximately 18-25 feet from the southern

property line of the landfill site.

The Prison Canal has existed since at least the early 1950s and has been regularly used for
the purpose of furnishing row crop irrigation water. :
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The Prison Canal has been maintained and repaired over its more than 50-year life, inciuding
replacing the 24-inch pipe and control gate from the Chocolate Bayou main canal to the
Prison Canal in 1998.

The Texas Department of Criminal Justice-Darrington Unit has used the Prison Canal to
irrigate-its crops since at least the 1960s.

Most recently, the Prison Canal was used in May and June of 2003 to irrigate corn.
The corn irrigated was used as feed for livestock, poultry, and hogs within the prison system.

C. Interest In the Propertv

Sentinel Resources, Inc. (a business owned by the same principal that owns Applicant) owns
the surface estate at the landfill site.

Applicant owns some, but not all, of the mineral interests underlying the landfill site.

D. Drainage and Flooding

The Application indicates that the proposed landfill site is not within a 100-year floodplain.

The Application indicates that none of the proposed landfill site would be inundated during
the 100-year frequency flood. '

Applicant relied on the FEMA flood insurance map to reach its conclusion that the proposed
landfill site is not within the 100-year floodplain of Hayes Creek.

FEMA did not study the upstream area of Hayes Creek closest to where the Landfill is

located.

FEMA marked on its Flood Insurance Rate Map (FIRM), at Section 0 along Hayes Creek

“(with a flood elevation of 54.6 feet), that the limit of its detailed study of the floodplain -

stopped at that location along Hayes Creek, east and downstream of the landfill site.

Applicant determined during the hearing that the 100-year flood level at the proposed
Landfill site is 54.6 feet msl.

Significant parts of the southeast portion of the landfill site are as low as 54 feet msl, below
the 54.6 feet msl 100-year flood level caiculated by Applicant’s expert during the hearing.
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There are two box culverts under the Chocolate Bayou Water Company Canal at Hayes
Creek that allow floodwaters to pass under the canal from the west 81de tothe east 31de along
Hayes Creek. S e

Slgmﬁcant- head loss occurs.at these culverts located inHayes-Creek under:the Chocolate
Bayou Water Company Canal that could cause-the elevation of the 100-year flood ‘along
Hayes Creek immediately upstream and west of the canal to be substantially higher than
54.6 feet. - : o : _

Applicant failed to determine the extent of the 100-year floodplain at the site and failed to
determine the 100-year flood level at the site, glven the restriction in Hayes Creek that has
existed for decades. : :

- The Hayes Creek restriction will back-up water and affect the drainage patterns.and flooding

conditions at the proposed landfill site, for both the 25-year and 100-year frequency event.

Applicant failed tercalculate the impacts from restrictions along Hayes Cre¢k su¢h as the box
culverts on drainage and flooding pattems at the proposed landfill site, for either the 25-year
or 100-year event. -

Applicant failed to calculate the capacity ofthese culverts, or calculate the Ba'ckup.that would
occur on the landfill site from restrictions such as these culverts.

Applicant failed to determine how much of the aite is inundated during a 100-year flood.

Applicant fajled to identify and: calculate surface water entering the site of the proposed
landfill from both the west side of the landfill and the east side of the landﬁll during
rainstorms.

Appli‘cant failed to calculate the carrying capacity of the ditch running along the east side of
the site immediately to the west of the Chocolate Water Bayou Company canal, from whmh
surface water enters the s1te : -

Applicant'failed to calculate.the carrying-capacity of the ditch running al'ong the west side

of the landfill site, from which surface water enters the landfill site.

Applicant failed to evalaate how the proposed landfill will affect surface watet entering the
site from the east and the west. ' '

| Apphcant failed to demonstrate that the landfill w111 not si gmﬁcantly alter natural drainage

patterns at the permit boundaries of the site.
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The Application does not include sufficient calculations or any comparative analysis of
existing and post-development runoff volumes at the permit boundaries.

The Application and the evidence in the record provide insufficient information to make a
reasonable determination of what the existing natural drainage patterns dre at the site and
whether development of the proposed landfill will significantly alter natural drainage

patterns.

E. Discharge into Waters of the State and Groundwater Monitoring

The uppermost aquifer at the site is Stratum II. The geology at the site includes shallow
sands and shallow groundwater in Stratum II.

Measured groundwater levels in the uppermost aquifer, Stratum IT, are considerably above
the floor elevation of the detention pond.

A pilot channel will traverse down the center of the detention pond at a slightly lower
elevation than the remainder of the pond; the elevation of the pilot channel is 45.5 feet msl.

The landfill detention pond will cut into the uppermost aquifer, below i‘ecorded water levels,
resulting in the possibility that groundwater could flow out of the aquifer and into the pond.

Applicant planned a perpetual pump system to evacuate the detentlon pond in order to
maintain its storage capacity.

The pumping may create a groundwater sink, pulling water inward toward the pond rather
than allowing it to move naturally towards the monitoring well system.

Groundwater pulled into the detention pond may be pumped out along the discharge route,
bypassing the groundwater monitor wells.

The design and proposed operation of the detention pond results in the potential for
contaminated groundwater to be released, undetected by the groundwater monitor system.

Applicant's proposed monitoring system méy not monitor the groundwa,tér sufficiently to
assure detection of all contaminated groundwater migrating from the proposed facility.

If the landfill leaks and the uppermost aquifer becomes contaminated, contaminated
groundwater can enter the pond and be discharged into waters of the state.

There 1s no liner design for the detention pond in the application.
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Evenifthe floor of the detention pond were somehow. sealed, there would be a groundwater
uplift pressure during times when the water level in Stratum IT is above the floor of the pond.

A last-minute offer by Applicant to line the pond is insufficient to address these problems;

adequate groundwater -and. surface water protectlon plans:were: not moluded in the
Application nor offered during the hearing, - : : :

+ - F. Liand Use Conmipatibility

Upon completion, the proposed Juliff lanidfill would be 140 feet above ground level, the
equivalent of a 10-12 story building.

The topography surrounding the proposed landfill is ﬂat and: relatlvely treeless

There are no 10-12 story buildings in the vicinity of the proposed landﬁll and because of its
height and the: surroundmg terrain, the landﬁll would be visible: two 1o threetiles away:

There isno screenmg or landscapmg proposed for the landfill.

The current character of surroundmg land uses W1thm one m11e of the proposed facility is
pnmanly agncultural and vacant land

The H1ghway 288 Comdor is rapldly developmg towards- the landfill site.

- Sienna Point, a subdivision within the Siénna Plantation development is located within two

miles of the proposed landfill.

A major planned community known as Canyon Gate at Iowa Colony w111 be s1tuated in part,
within a mile of the landfill. : : : .

Canyon Gate at Iowa Colony will be located within: Regwnal Analys1s Zone (RAZ) 169, the
same RAZ as the proposed landfill.. L ,

Canyon Gate at Iowa Colony w1ll brmg approx1mately 3, OOO res1dences :

Canyon Gate at Iowa Colony has agreed to prov1de facilities for emergency medlcal services
and a fire stat1on within its proposed development

Canyon Gate does not oppose the landﬁll

G. Conformance to Regional Plan

Applicant failed to prove that the landfill conforms to H-GAC regional solid waste
management plan.
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The H-GAC board of directors unanimously found that the Application was not consistent
with its regional solid-waste management plan on October 17, 2000.

H-GAC’s finding of non-conformance was based on four areas of concern:
1. need; -

2 drainage and flooding;

3. lack of screening; and

4 poor past operational practices.

Need is not a relevant consideration under the H-GAC Plan,: except as it relates to
encouraging the development of landfills.

The landfill fails to meet the H-GAC Plan goal concerning adequate runoff control to

- eliminate uncontrolled surface water runoff,

The landfill fails to meet the H-GAC Plan goal concerning avoiding areas that flood.

The landfill fails to minimize the negative visual impacts of solid waste disposal, handlmg,
and management facilities as Applicant proposed no landscapmg or visual screening of the
Site.

The landfill is expected to be approximately 140 feet above ground level.
The terrain surrounding the landfill is flat and relatively treeless.

The view from residences located to the south and southeast of the landfill site is
unobstructed.

The landfill may be seen from a distance of up to three miles away.

The landfill fails to meet the H-GAC Plan goal encouraging landscaping and visual screening
of sites.

The landfill fails to meet the H-GAC Plan goal allowing aenal buildup appropriate to
surrounding topography and screening.

Sentinel Resources owns the property where the Juliff Gardens landfill is proposed.

Sentinel Resources is owned by the same individuals as Juhff Gardens, LLC and operates
a transfer station in Fort Bend County.
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Juan and Eduardo Pupo, owners of the Juliff Gardens, do not have a poor operational record
for their- operatlons of Sentmel Resources, a waste and: recyclmg busmess .

H Transcrlpt Costs

Lottt L

The total reportmg and transcnptlon costs of the hearmg are $6 460 20

The parties agreed that, of the total transcript costs, $4 895 101s assessed to Apphcant and
$1,565.10 is assessed to Protestant CAD. o

The parties agreed that the costs for Protestant CAD’s copy of the transcript is assessed
separately to CAD. :

L. C_ONC_.LUSIONS_OF LAW. -

The TCEQ has Jurisdiction over the disposal of mum01pa1 solid waste, and the authority to
issue municipal solid waste permits. TEX. HEALTH & SAFETY CODE ANN. § 361.061 (Vemon

2002).

SOAH ALJs have juri‘sdiotion to conduct a heanng and prepare a Proposal for Decision on

* contested cases referred by the TCEQ. TEX. Gov’T CODE ANN. § 2003.47 (Vernon 2002).

Notice of the opplioation was providedf in accordance with TEX. HEALTH & SAFETY CODE
ANN. § 361.0665, 30 TEX. ADMIN. CODE § 39.5 and 39.101, and TEX. Gov’T CODE ANN.
§ 2003.051 and 2003.052 (Vernon 2002).

Based on the above Fmdlngs of Fact, the proposed Juliff Gardens landfill perm1t apphcatlon
is prohibited by TEX. HEALTH & SAFETY CODE § 361.122,

The definition of “canal” found in TEX. WATER CoDE § 30. 003(1 1) does not apply to the

.., term “canal” found in TEX. HEALTH & SAFETY CODE § 361. 122

Applicant has not shown that it accurately identified whether the Site is 1d<’§atéd within a

. 100-year floodplain, as required by 30 TEX. ADMIN. CODE § 330.56(f)(4)(B)().

Applicant has not shown that the Landfill will not cause a disehérge of solid waste or

pollutants adJacent to or into the water of the state in.violation of TEX. WATER CODE
'§26.121, as is required by 30 TEX. ADMIN. CODE § 330. 55(b)(1) )

| Appllcant has not shown that the Landfill Site w111 be protected from ﬂoodmg by suitable

levees constructed to provide protection from'a IOO-year frequency flood that, among other
things, shall not significantly restrict the flow of the 100-year frequency flood nor

10
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significantly reduce the temporary water storage capacity of the 100-year floodplain, as
required by 30 TEX. ADMIN. CODE § 330.55(b)(7).

Applicant has not adequately provided information identifying the 100-year flood level and
any other special flooding factors that must be considered in designing, constructing,
operating, or maintaining the proposed facility to withstand washout from a 100-year flood,
as required by 30 TEX. ADMIN. CODE § 330.56(f)(4)(B)(i).

Applicant has not properly identified drainage patterns at and adJ acent to the site, as required
by 30 TEX. ADMIN. CODE § 330.56(c).

By failing to properly 1dent1fy drainage patterns or to analyze substantively the impact that
the proposed landfill would have on the volume of surface water draining off the site,
Applicant has failed to comply with 30 TEX. ADMIN. CODE § 330.56(f)(4)(A) and 30 TEX.
ADMIN CODE § 330.55 (b)(5)(D), which require demonstration that natural drainage patterns
will not be significantly altered by proposed landfill development.

The proposed Juliff Gardens landfill permit application violates TEX. WATER CODE
§26.121(2) and 30 TEX. ADMIN. CODE § 330.55(b)(1)(a) because, as designed, contaminated
groundwater may be discharged from the landfill into waters in the state.

The design of the stormwater detention pond may interfere with the detection of groundwater

~contamination in the uppermost aquifer in violation of 30 TEX. ADMIN. CODE § 330.231.

Pursuant to TEX. HEALTH & SAFETY CODE § 363.066(a) and 30 TEX. ADMIN. CODE
§ 330.566(d), a permit application must conform to the goals and objectives of the Regional
Solid Waste Management Plan unless a variance is granted by the TCEQ. ‘

The Application fails to conform to the H-GAC Regional Plan and, therefore, is in violation
of TEX. HRALTH & SAFETY CODE § 363.066(a) and 30 TEX. ADMIN CODE § 330.566(d).

Applicant failed to demonstrate compliance with the Regional Solid Waste Plan, as required
by 30 TEX. ADMIN. CODE § 330.51(b)(10). )

Based on the foregomg findings of fact and conclusions of law, Applicant failed to
demonstrate that construction and operation of the proposed landfill will not result in adverse
effects on the health, welfare, environment or physical property of the public and failed to
demonstrate that the Application complies with all statutory and regulatory requirements.
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- IIL EXPLANATION OF CHANGES

The Commission deleted from the ALJ s’ Proposed Order proposed F inding of Fact Nos. 45

~ and 46 and-proposed Conclusion of Law No. 6 related to mineral interests and sufficiency
.of a property.interest. The Commission determined thatthose findings were or could be

inferred:to be.in conflict with its interpretation of its riles and policies regarding how an
applicant proves that it has a sufficient interest in property.. The remammg Findings of Fact
and Conclusions of Law were renumbered accordmgly

NOW, THEREFORE, BE IT ORDERED BY THE TEXAS COMMISSION ON

ENVIRONN.[ENTAL QUALITY THAT:

1

rssuenate: OCT .0 472004

. The apphcatlon by J uliff Gardens, L. L C for a perrmt to operate aTypelV Mumcrpal Solid
. Waste Facility: (Permlt No MSW-2282) in Brazona County, Texas is demed

All other motrons requests for entry of spemﬁc ﬁndmgs of fact or conclus1ons of law, and
any other requests for general or specrﬁc rehef not expressly granted herem are hereby

- denied: for warit of merit. .

The Chief Clerk of the Commission shall forward a copy of this Order to all partres

Ifany prov1s1on, sentence, clause or phrase of this Order is for any reason held to be invalid,

-the 1nva11d1ty of such shall not affect the va11d1ty of the remalmng portrons of the Order.

The effectwe date of thls Order is the date the Order is final, as provrded by 30 TEX ADMIN.

" CODE § 80.273 and TEX. Gov’T:CODE § 2001.144,

TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY .

A stmm'

.athleen Hartnett thte, Chan'man :

;;J)
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TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

AN ORDER Regarding the Application by Tan Terra Environmental
Services, Inc., L.I.C., for a Permit to Operate a Type I
Municipal Solid Waste Facility (Permit No. MSW-2305);
TCEQ Docket No. 2004-0743-MSW; SOAH Docket No.

582-05-0868
On April 12, 2006, the Texas Commission on Environmental Quality (“Commission” or
“TCEQ”) considered the application-bf Tan Terra Environmental Services, Inc., (“Tan Terra or
Applic;mt”) for Permit No. MSW-2305 to authorize Applicant to operate é Type I Municipal Solid
Waste Facility in Willacy County, Texas. Sarah G. Rémos, Administrative Law Judge (“ALJ”) with
the State Office of Administrative Hearings (“SOAH”), presented.a Proposal for Decision on |
speciﬁéd issues the Commission had referred to SOAH for consideration. After considering the

application and the Proposal for Decision, the Commission adopts the following Findings.of Fact

and Conclusions of Law:

FINDINGS OF FACT
Procedural History

1. On January 14, 2003, Tan Terra Environmental Services, Inc. (“Tan Terra” or the

TR s A ppTicant™) ‘applied- to-the-Texas Cormission-on Environmental-Quality-¢TECEQ? or-7= === =22
“Commission™) for a Typé I Municipal Solid Waste (“MSW?”) permit to construct and
operate anew landfill facility in Willacy County, Texas, (“Facility” or “landfill”’) about seven

miles west of Raymondville and one and a half miles northeast of Lasara, Texas.

EXHIBIT

L

tabbies®




10.

11.

. On March 5, 2003, the Exec_ntiye Director of the TCEQ (“ED”) found the application to be

administratively complete, and on March 12, 2003, Applicant had the Notice of Receipt of
Application and Intent to Obtain Perrmt published in the Raymondville Chronicle and
Willacy County News. o

_On April 29, 2003, the TCEQ conducted a public meeting on the permit in Raymondville.

On October 16 2003 the ED. completed techmeal review of the apphcatlon and

"Arecornmended issuance of the permlt '

v On November 26, 2003, the Notlce of Apphcat1on and Prelnmnary Dec131on was publrshed
in the Raymondvzlle Chronzcle and Wzllacy County News

" The comment period closed on D'eo_ember?29; 2003.

The ED s Response To Comment was ﬁled on Aprrl 23 2004 and malled by the Ofﬁce of

" the Chief Clerk on April 30, 2004

_ The _c:l'eadline to request a contested case hearing on this apphcation was June 1, 2004 §

The Commission received timely hearing requests on Tan Terra’s application from Arnold'o
Cantu, Russell Burdette, and North Alamo Water Supply Corporatlon (“North Alamo”) but
North Alamo subsequently withdrew its heanng request

On August ll 2004 the remalmng heanng requests were consrdered by the Commlssron

' dunng its open meetmg, and the Comimission found that Atholdo’ Cantu and Russell Ray

3 Burdette and farmly were affected persons '

The Commission referred desighated issues to SOAH fot a contested case hearing.



12.

13.

14.

15.

16.

17.

18.

The following persons were admitted as parties: Applicant, Office of Public Interest Counsel
(“OPIC”), Yolanda Cantu and Nora Garcia; Russell Ray and Monica Burdette (“Burdette”);

Delta Lake Irrigation District (“the District”); Arnoldo and Angelita Cantu, et. a/; the Lasara
Independent School District, including Juan M. Pena, father of a Lasara LS.D. student;

Garcia and Yturria family members and other mineral interest owners for the property on
which the Applicant proposes to build the landfill (“Mineral Owners”); William J. Thomas;
Mitchell H. Thomas; and Billie C. Pickard.

An evidentiary hearing on the application was held on July 25 through July 27, 2005, in
Raymondville, Texas, and on October 13 and 14, 2005, in Austin, Texas.

The Facility would serve as a regional landfill for the Lower Rio Grande Valley ares,

including Willacy County and the surrounding counties.

The total acreage of the Facility would encompass 629.867 acres with a footprint of

ai)proximately 450 acres.

The landfill would have an above-grade aerial fill (height) of approximately 193 feet above

gfound level.

The landfill would have an estimated capacity of about 45 years and would accept waste at

a rate of approximately 800 tons per day at opening with a potential increase to 2,300 tons

per day.

The Facility would be authorized to accept municipal solid waste resulting from, or
incidental to, municipal, community, residential, commercial, institutional, industrial and

recreational activities (including garbage, putrescible wastes, rubbish, ashes, brush, street



19. .
. Drain (“Drain”), an agricultural earthen drainage difch.

20..

21.

2. .

23.

24,

25,

26,

cleanings, dead animals, abandoned automobiles, construction demolition debris, inert

- material, and special wastes that are properly identified).

The F ac1hty property includes two separate dlsposal areas separated by the North Harg111

The northern disposal area (“North Area’ ’) is & 396-acre municipal solid waste disposal area

that would receive household, commercial, and hor}-hazardous industrial waste. |

-The North Area would be eonstructed sequentlally in 10~acre cell blocks .or sectors, eachf- , ,‘

with a separate bottom liner and Ieachate collection system.,

Once a Facility cell block, or sector, was filled to final grade, that sector would be covered _

Wlth final cover and closed.

'The southern disposal area (“South Area”) consists of 48 acres and Would receive only Type

IV wastes which consists of construction and demohtron wastes, yard waste, and other non-

putrescible wastes.

The South Area would not have a leaehate colleetlon system or a hner other than that

' provided by the naturally—oceurrmg clay soil.

.The area surrounding the Facility is predominantly flat and used for agriculture, with some

residential and commercial uses to the West south, and east. There are ten resxdences and

two businesses within a mile of the F ac1hty

~ Apart of the Lower Rio Grande Valley Nationa] Wildlife Refuge (“the wildlife refuge”), the

Teniente Tract, is located % mile northwest of the proposed F acility site. .



27.

28.

29.

30.

31.

32.

33

34.

Wetlands May Exist Within the Proposed Waste Footprint
An MSW application permit must include sufficient information for the ED to make a
reasonable determination regarding whether a proposed landfill footprint is located within

wetlands. 30 TEX. ADMIN. CODE (“TAC”) § 330.302(5).

Wetlands are those properties that have a predominance of hydric soils, and that are
inundated or saturated by surface or groundwater at a frequency and duration sufficient to
support (and under normal circumstances do support) the growth and regeneration of

hydrophytic vegetation. 30 TAC § 330.128; 16 U.S.C. § 3801(a)(18).

Neither the Commission’s nor the federal definition of wetlands limits their classification to

only those waters designated as jurisdictional waters of the United States.

The term “wetland” does not includelim'gated acreage used as farmland; a man-made
wetland of less than one acre; or a man-made wetland for which construction or creation
commenced on or after August 28, 1989, and which was not constructed with wetland
creation as a stated objective, including, but not limited to, an impoundment made for the
purpose of soil and water conservation which has been approved _o'r requested by soil and

water conservation districts. 30 TAC § 307.3(2)(69).

[Deleted.]
© [Deleted.]
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- 35,

Appllcant’s Plan for Management of Surface Water Is Adequate '

‘The Applicant was requlred to show. natural drainage pattems would not be significantly

..., altered by the landfill. 30 TAC §§330.55 and 330,56, . .

36.

- 38.

39,
40.

. - daily cover material.
41.

42.

43.

The Facility’s surface water management plan (“SWMP”) describes a system designed to

. keep contaminated surface water separated from gncontan_ﬁpaftcdf stormwater run-off.

Contaminated water would be collected in the leachate collection system. , ..

Leaéhate pumped from_ each cell would be transported to the leachate evaporation basin

.. where it would be evaporated, solidified, and disposed of in the landfill or transported to 2

publicly-owned treatment plant for disposal. -

Leachate would not be discharged directly to the surface water or groundwater.

The North Area would be covered daily with a six-inch layer of clean soil or an alternate

- Once a sector waé ﬁiled with waste to »ﬁnal grade, portioqslof that;sefgtpr would b‘.edv(_;overed’

with final cover material and closed.
Applicant would conduct evaluatmns of various soil veneer thicknesses and ve getatlon types

to ensure that an adequate vegetation cover is estabhshed

A very small percentage of rainfall will come into contact with wasté because only a small

area, generally an acre or less, will be open to the atmosphere at any time.

Presently, there are four 24-inch culverts from the North Area into the Drain.



45.

" 46.

47.

48.

49,

50. -

S1.

52.

.53,

54.

The Drain is lined with earthen berms.

To replace the existing culverts, Applicant plans to install seven 48-inch culverts running to

the Drain — five from the North Area and two from the South Area.
Applicant also plans to construct three 60-inch culverts in the South Area.
The culverts Would run through the Drain’s berm below the natural grade. A concrete apron

would be placed on the side of the berm inside the Drain where each pipe goes through.

On the South Area, water would flow down chutes to one of the perimeter channels and then

into the Drain.

Through the new culverts, uncontaminated surface water from the North Area would move
through a series of swales on the sideslopes and move in a horizontal direction to one of

several down-chutes, and then to the perimeter detention reservoir.

The reservoir will have approximately 206 acre-feet normal storage capacity and 246 acre-

feet peak storage capacity.

The Drain has an approximately 40-foot wide bottom, 2:1 side slopes, and a top width of
about 90 feet. The estimated design flow capacity is 1,200 cfs when water is flowing near

the top of its bank.

The lag time from a storm event until the peak of the rainfall run-off is between 24 and 80. _ ...

hours.

Applicant calculated drainage capacity using a 24-hour lag time.



55.

56.

57. .

59.

60.
61.
62.
63.
64.

65.

The onsite drainage system at the landfill site will route water off of the landfill area very.

quickly, and because the site is adj acent to the North Hargill Drain, run-off from the landfill

. .site will reach the Drain within a few hours after the peak of the rainfall. ., .

Four hours and 40 minutes after the peak of the rainfall event, storage capacity in the North
Area perimeter detention reservoir will be sufficient to store all of the remaining run-off that,

will enter the reservoir.

. The South Area will be almost eompletely-'drained_ in only ong hour.

- Under. existing conditions, the peak discharge rate from the property is 1,410 cfs. N

After development as planned by Applicant, the discharge rate would be approxunately

1,175 cfs, resulting in a 17% reduction in the peak discharge rate from pre- development

. oor}dltlons._ ;

The reduction is due to the large detention reservoir to be constructed.

Even though the Drain is not func’aonmg at its des1gn capac1ty, the proposed detentlon o

' reservoir would minimize the potential adverse impacts for downstream propertles

. Applioant owos_no mineral rights to the pfopert_y upon which it proposes to build the Facility.

The Mineral Owners and BlakEnergy have entered into a lease for exploration and

development of the minerals in the property. .

BlakEnergy has already completed two producing gas wells on the property.

Both wells are located in the North Area of the proposed landfill.



66.

67.

68.
- 69.
70.
71.

71A.

71B.

One well is located in a portion of the proposed reservoir for the North Area that would drain

into the Dram.

A landfill reconfiguration to accommodate the drilling of the additional eight gas wells

| would require elimination of many landfill cells, incorporation of sloping sides into the

design of the remaining landfill cells, the accommodation of service roads to the wells, the
accommodation of the natural gas pipelines, the creation of new drainage chutes, and the

creation of new drainage channels within the site.

[Deleted. ]
[Deleted.]
[Deleted. ]

[Deleted.]

The changes needed to the SWMP to accommodate the gas wells substantially alter the draft

permit conditions.

The evidence presented by the Applicant regarding a FEMA map was a FEMA floodplain
index rather than a map, and does not clearly delineate whether the Facility is or is not

located in a floodplain. Other testimony in the record provides evidence that the site may
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72.

.
74.
75.
76.
77,

78.

..

80.

The Applicant Did Not Identify and Adequately Consider Impacts on All Relevant

i Endangered and Threatened Spec1es ; o L
An MSW facility and its operation must not result in the destruction or adverse modlﬁca’uon

of critical habitat for endangered or threatened species or cause or contribute to the taking

.of any endangered or threatened species. SO'TAC §§ 330.53(b)(13)(B) and 330.129.

The Facility site is under cultivation for cotton, and surrounding propeties to east, west, and

. south are also primarily farmland. -

The Teniente Tract of the wildlife refuge includes highly valuable Wildlife habit_at for

threatened and endangered species. _ L,

The wildlife refuge includes dense thickets of shrubs intermixed with open grassy areas; trees

vary in size and structure.

_ The Texas Biological and Conservation Data System lists 38 threatened or: endangered .

‘species for Willacy County.

* The South Texas siren is listed as a Texas-threatoned species and had been documented

within a mile of the site.
A potential ocelot travel corridor is albng a drain within %, mile of _th'e_._site, [

Endangered wintering piping plovers and qr;dangered_ nesting, interior least terns h@ye been

documented at three nearby salt lakes.

There is a breeding colony of least terns at the wildlife refuge near the site.

10



81.

&3.

84.

85.

86.

87.

88.

In order to conclusively determine whether the least terns are indeed endangered interior least

terns, it would be necessary to capture the birds and collect morphological and plumage

coloration data.

Anincreased presence of laughing gulls at the proposed site would threaten endangeredand

threatened species, such as the piping plovers and interior least terns.

[Deleted. ]

The Drain is a good riparian habitat for the Texas-threatened indigo snake, and the snakes, .
which are present near the property and in the Drain, would likely use the Drain as corridor

from the neighboring U. S. Fish and Wildlife Service property.

Applicant did not make a detailed evaluation of the Drain on its property to determine

whether endangered and threatened species use it for nesting, a food source, or a travel

corridor.

Applicant’s site operating plan (“SOP”) does not specifically address how construction

activities within the Drain will affect endangered and threatened species that may reside in

the Drain.

[Deleted.]

Applicant Did Not Propose Adequate Control Measures

. For Avian and Mammalian Scavengers e

A dlver51ty of scavengers will be attracted to the proposed landﬂll by the food and other

wastes.

11



-90.

91.

92.
93..

4., ..
. parties, were represented in the hearing, and all the named representatives .-',q}_lg_sti-oned

9s.

96.

97.

. Water sources such as the Drain and nearby: salt lakes also would make the Facility’s sitg.

attractive to scavengers.

Scavengers such as the following would be attracted to the landfill: coyotes, raccoons,

. opossums, feral hogs, domestic and feral cats and dogs, undesirable rodents, gulls, caracaras,

and probably, turkey vultures.

Control of scavengers will be difficult, if not impossible, because of the refuge provided in.
nearby landscapes.

A . Apportionment of Transcrlptlon Costs _ _ .
W1th the exceptlon of a few land and mineral owners, Protestants are 10w~1ncome res1dents

of Willacy County or local governments with limited budgets.

- The hearing was initiated when comments were filed upon the application; thyig, all parties

had a role in initiating the hearing,
Mr. _Burdefte and the Miii__éral Owncrs_ were particularly actdi 1n tlie h_eating pr_(.)_.qgs;si, butall
witnesses.

Those parties who filed briefs (the Applicant, Protestants, and OPIC) béneﬁt_tg@:fggrg having.

a transcript.

OPIC was a statutory party against whom transcript »c_:qgts‘cagr%otﬂbe assessed.

Among the parties, Applicant would benefit most if the permit were granted._ﬁ ..

12



98.

Any party that requested an expedited transcript should bear the additional cost for

expediting.

CONCLUSIONS OF LAW

- TCEQ has jurisdiction over-the disposal of municipal solid waste and the authority.to.issue. ... .. ..

municipal solid waste permits. TEX. HEALTH & SAFETY CODE ANN. Ch. 361 (Vernon 2005).

SOAH ALJs have jurisdiction to conduct a hearing and prepare a Proposal for Decision n

contested cases referred by the TCEQ. TEX. Gov’T CODE ANN. § 2003.47 (Vernon 2005).

Notice of the application was provided in accordance with TEX. HEALTH & SAFETY CODE
ANN. § 361.0665, 30 TEX. ADMIN. CODE (“TAC”) §§ 39.5 and 39.101, and TEX. GOV’T
CODE ANN. §§ 2003.051 and 2003.052 (Vernon 2005).

[Deleted. ]

The record is unclear and insufficiently detailed to determine if the landfill site is located
within a floodplain as required by 30 TAC § 330.301. Applicant failed to demonstrate the
SWMP will not significantly alter drainage patterns as required by 30 TAC Ch. 330.

Applicant failed to demonstrate that the proposed MSW facility and its operation will not
result in the destruction or adverse modification of critical habitat for endangered or

threatened species or cause or contribute to the taking of any endangered or threatened

species. 30 TAC §§ 330.53(b)(13)(B) and 330.129.

The term scavenging, defined in 30 TAC § 330.2(125), applies to animal scavengers as well

as human scavengers.

13



10,

. Applicant has not demonstrated that the proposed Facility’s SOP would prevent scavenging,

as required by 30 TAC § 330.128.

Any party that requested an expedited transcript must pay the cost difference between an

expedited transcript and one produced on a regular time schedule.

After the amount is deducted for the cost of expediting, the 'remaining cost 'of the transcript

should be assessed 80% to Apphcant 10% to Mr Burdette and 10% to the Mmeral Interest

‘ Owners 30 TAC § 80 23

EXPLAN ATION OF CHAN GES

_ The Comm1ssron deterrnmed that the ALJ 1rnproperly expanded the 1ssue referred to heanng

by the Commrssmners at 1ts August 11 2004 Agenda concermng wetlands to 1nclude areas

outside the waste footprrnt such as the Drarn The Comm1ssmn detenmned that the
Applicant met its burden of proof by showing that no wetlands exist w1th1n areas w_here_the
waste footprint is proposed (i.e. areas where waste is to be placed). Con's'istent'w'ith the

Comrmssron s decision, the Comrmssmn changed the word s1te to “footprmt” in Fmdmg‘

» of F act No. 27 and deleted Flndmg of F act Nos 31 through 34 and Conclus1on of Law No.
4_. .

; The Cormnlsswn detenmned that the ALJ nnproperly found that the Apphcant ] SWMP was
K adequate The Comrmssmn based its decrslon on factors 1nclud1ng the Apphcant s fallure

_ | : to 1dent1fy the ﬂo odplaln, the Appllcant s failure to adequately rebut credlble dralnage issues .
: 'ralsed by the D1str1ct and the matenal effect on the due process rlghts of the partles to be

able to adjudicate the appropriateness ofthe SWMP glven the changed facts at the proposed

s1te from the addrtron of gas wells. The Comrmssmn detemnned that the Apphcant failed

‘ 'to meet 1ts burden of proof on the dehneatlon of the ﬂoodplaln based on the followmg (D

- the Commission’s previous decision in the Juliff Gardens, LL. C. (Docket No. 2002-0117-

MSW) matter; (2) the Applicant’s failure to provide information in addition to the FEMA

14



map index given the index’s failure to indicate whether the site was or was not ina 100-year
floodplain and the contrary testimony in the record that the site had flooded in the past; and
(2) the presence of lakes and the Drain on the FEMA index map and the fact that some
floodplain values should have existed for those areas if FEMA had mapped the area.
Accordingly, the Commission deleted Finding of Fact Nos. 68 through 71, added new
Finding of Fact Nos. 71A and 71B, and amended Conclusion of Law No. 5 consistent with

its decision.

The Commission deleted Finding of Fact Nos. 83 and 87 regarding endangered and
threatened species. The Commission determined that those two findings related more to the
implementation of federal law than the Commission’s rules necessitate and are not necessary

for the Commission to reach its decision on the endangered and threatened species issue.

The Commission adopted the AL]’s recommended grammatical changes that were suggested
in her April 10, 2006 letter. These changes are nonsubstantive and concern formatting and

grammatical structure only and do not include‘the ALJ’s changes recommended regarding

notice or the additional findings of fact proposed regarding scavenging.

NOW, THEREFORE, BE IT ORDERED BY THE TEXAS COMMISSION ON

ENVIRONMENTAL QUALITY THAT:

The application by Tan Terra Environmental Services, Inc., L.L.C., for a permit to eperate

a Type I Municipal Solid Waste Facility (Permit No. MSW-2305) in Willacy County, Texas,

is denied.

Tan Terra shall pay the amount charged for expediting any transcript Tan Terra requested.
After the amount is paid for expediting, Tan Terra shall pay 80% of the remaining coslof the
transcripts, and Russell Ray Burdette and the Mineral Owners shall each pay 10% of tlecost.
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3,. ... All other motions, requests for entry of specific findings of fact _br conclusions of law, and
any other requests for general or specific. relief not expressly granted herein, are hereby

. denied,
4. . .The Chief Clerk of the Commission shall forward a copy of this Order to all parties.

5. If any provision, sentence, clause or phrase of this Order is for any reason held to ;be inva_ﬁd,

the invalidity of such shall not affect the validity of the remaining portions of the Order.
6. . Theeffective date of this Order is the date the Order is fmal,_as p,rox_iidgd'by 30 TEX ADMIN.

. CODE,§ 80.273 and TEX. Gov’T CODE. § 2001.144.

ISSUED:  APR 202006 ~ TEXASCOMMISSIONON .
, B 'ENVIRONMENTAL. QUALITY' B
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