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• FILED 
In the Office of the 

CERTIFICATE OF LIMITED PARTNERSHIP secretary of State of Texas 

NOV 29200%OF 

Corporations SectionTJFA,L.P. 

The undersigned general partner, being desirous of forming a limited partnership 
pursuant and subject to the Texas Revised Limited Partnership Act, does hereby certify as 
follows: 

l. The name of the limited partnership is TJFA, L.P. (the "Partnership"). 

2. The address of the Partnership's registered office and the principal office shall be 
100 Congress Avenue, Suite 1300, Austin, Texas 78701-2744. 

3. The name and address of the Partnership's registered agent for service of process 
is as follows: 

Kimberly S. Beckham
 
100 Congress Avenue, Suite 1300
 

Austin. Texas 78701-2744
 

• 4. The books and records of the Partnership are kept at its principal office for 
purposes of inspection. 

5. The name, mailing address and street address of the business of the general 
partner are as follows: 

Garra de Aguila, Inc.
 
100 Congress Avenue, Suite 1300
 

Austin, Texas 78701-2744
 

IN WITNESS WHEREOF, the undersigned have signed this Certificate of Limited 
Partnership this Iq ~ day ofNovember, 2004. 

GENERAL PARTNER: 

GARRA de AGUILA, INC., a Texas corporation 

By: /LiA_'A'~ 
~Gre;r~ident 

• 201281-1 11/17120001 
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L TCocI•• 13196 
TEXAS FRANCHISE TAX 
PUBLIC INFORMATION REPORT 

I MUST be IiIed to satisfy franchisa laX requirements 

tD.i.ling Number: 800302914 
3333	 05160240490 

Dn not ..lle In""_.._ 
~ T..~ ldenlllic.rlan_.. II. Ropcrl_ 

32014363744 2005•
 
Carp<nllcn n..... llld __ 

DE AGUILA, INC. 
BOX 17126 

TX 78760 

It the preprinted information Is not COITeCt. please type or print the conect Inlorrnatfon. 

The foltowlng Infonnatlon MUST be proYided lor the SlJCfetary 01 Slate (S.O.S.) by each corporation or 
Iimite<llJabillty company that tiles a Te.tiIS Corporation Frandllse Tax Repott. /Jae add"lfional sheets for 
SectIOns A. B, and C. 1/necesslll)'. The information wlJl be available for pubic inspection. 

o	 Blacken ltlls clrcle completely It there are currently no c:hanges to \he Intormatlon preprinted In 
Section A of this report. Then. complete Sections B and C. 

~.. principII oI/Ico 

p.O. BOX 17126 AUSTIN TX 78760 
·Prtnclpal plIce III Duaifteoa 

P.O. BOX 17126 AUSTIN TX 78760 
SECTION A • Name title and matrlllQ address 01 each officer and director. 

~ 
BOB E. GREGORY 
MAl.1NG JlODREssi 

P.O. BOX 17126 AUSTIN TX 78760 
~ 
DENNIS HOBBS 
MAILING ADDREssl 

P.O. BOX 17126. AUSTIN TX 78760 
~ 

MNUNG ADDRESSI 

~ 

MAllING ADOIIEssl 

~ 
MAILING 1IDOREssj 

~ESIDENT IIOJlECTOA~1 r..... upilatJcntnm-d""Ym) 

[ ] YES 

~ECUTIVE VP 

~ 

:I[EJ:ll T_Blp- .-*",rl 

IIOIRECTOA~1T..... _\raID> (nvn-dd-mYl 

DYES 

~ 
IIDIA£CTOAII T..... o>q>itatlan Imm-*Yml 

DYESI 

~ 
IIDIRECTOA~1 T..... upio- (nvn-dd-mYl 

DVES 

• 
.. PtIIIIND • D 1.a.:I,4 

Secnllly oIS_ ftIo _u.~_ 

~undl_ ......D.. 

Ilemk III FlWlChiooa t. 
TIllA~ 
Farnl.,42 0800302914 r 

Please sign belowl 0lIIl:1r ond 
_ .... 1nIlInneIIcn 1a-'8d ., "'lie _ 
• Public ••...-Aopcrlla__TIM 

Infonnallan Ia gpdalod ..nu~ ., II-' "' ..... 
_loa 1M "'Part. 111.. Ia no ~11It 
p....._.lllr auppl....,lII\lI1h.. In__ 
as _ .. IIld d__ chongIo thtaugllolllllle 

yew. 

ARRA 
.0. 
USTIN, 

SECTION B. Ust each corporation or ftmitedliabDIty company, II any. In which this reporting corporation or limited Debility company owns an 
interest 0' len percent (10%) or more. Enter the Information requested 'or each corporation 01 limited liability company. 

Name 01 owned (BlIb!:idiery) cOJpOt'ation Slaleot 
Inc:apcnllon reUS! 50s me numb. PerC3'lI.ge Interesl 

NONE 
N...... 01 ow.od !subsidlaryl corporaIlan 510100' 

Incaporatlon 
T... 50s r.... numb. p"",...,- Inl"est 

SECTION C. List each corporation or Dmited liability company, It any. that owns an interest 01 ten percent (10%) or more in this reporting 
corporation or rrmited liability company. Enter the information requested lor each corporation Dr limited liability company. 

• 
Namo 01 ownin9 (p....tj corp_ion 

NE 

TNII3 50S file number 

CCH 
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New Braunfels 1lUs Co. 
Doc# 200606041143?JG.F.# 74771SG= 

• ·5IT 
NOTICE OF CONFIDENTIAUTY RIGHTS: IF YOU ARE A NATURAL PERSON, YOU MAY 
REMOVE OR STRIKE ANY OR ALL OF THE FOLLOWING INFORMATION FROM nus 
INSTRUMENT BEFORE IT IS FILED FOR RECORD IN THE PUBLIC RECORDS: YOUR 
SOCIAL SECURITY NUMBER OR YOUR DRIVER'S LICENSE NUMBER. 

WARRANTY DEED 

THE STATE OF TEXAS	 § 
§ KNOW ALL MEN BY THESE PRESENTS: TIIAT 

COUNTY OF COMAL	 § 

GREGORIO P. PEREZ and HILARIA R. PEREZ, a married couple (collectively, "Grantor'), 
for and in consideration of the sum of TEN AND NO/IOO DOLLARS ($10.00) and other good and 
valuable consideration to Grantor in hand paid by TJFA, LP., a Texas limited partnership ("Granteej, 
the receipt and sufficiency of which consideration are hereby acknowledged and confessed. has 
GRANTED, SOLD AND CONVEYED, and by these presents does GRANT, SELL AND CONVEY. 
unto Grantee. subject to all of the reservations, e.'l(ceptions and other maners set f()(1h or referred to herein, 
the following described property: 

(i)	 That certain real property in ComaI County, Texas, which is described on Exhibit 
"6" attached hereto and incorporated herein by reference, together with all oil, 
gas, and other minerals in or under the surface thereof, and all executory leasing 
rights with respect thereto (the "Land"); 

• (ii) All buildings, structures, parking areas, utility tines. utility facilities., utility 
improvements, street and drainage improvements, and other improvements of 
any kind or nattlre located in, on, or under the Land (all of the foregoing being 
referred to herein collectively as the "Improvements"); 

(iii)	 All equipment, fIXtUres. and other items ohny kind or nature which are attached 
or affixed to the Land or the Improvements, including, without limitation, all 
electrical, gas, plumbing. air conditioning, and heating installations and 
equipment, and all built-in appliances and other items of equipment (all of the 
foregoing being referred 10 herein collectively as the "Fixtures"); and 

(iv)	 All appurtenances benefitting or pertaining to Ihe Land or the lmpro\lements, 
including. without limitation, all ofGrantor's right, litle, and interest in and to all 
sireets, alleys, rights·of-way, or easements adjacent to or benefitting the Land, 
and all strips or pieces of land abutting, bounding, or adjacent to the Land (all of 
the foregoing being referred to herein collectively as the "Appurtenances"). 

The Land, Improvements, Fixtures, and Appurtenances are collectively referred 
to herein as the "Propcrty." 

TO HAVE AND TO HOLD the Property. togelher with all and singular thc rights and 
appurtenances thereto in anywise belonging unto Grantee, and Grantee's successors or assigns, forever; 
and, subject to all of the maners set forth or referred to herein. Grantor docs hereby bind itself and its 
successors to WARRANT AND FOREVER DEFEND all and singular the Property unto Grantee, 
Grantee's successors and assigns, again.~t every person whomsoever lawfully claiming or to claim the 
same. or any part thereof: provided, however that this conveyance is mllde by Grantor and accepted by 
Grantee subject to: (a) all of Ibe title exceptions revealed in or by the recorded documents lind other 

• :> 551151·1 O9nOf2.OO6 



• Uoc# 200606041143 

matters listed on F..xhibit un" anached hereto and incorporared herein by reference: and (b) all standby 
fees, taxes and assessments by any taxing authority~or trent and all subsequent years, and all liensthe
 
securing the payment of any of the foregoing,
 

EXECUTED AND DELIVERED as ofthe day ofSeptember, 2006. 

G lOP PEREZ~~~rue~~
J/.JM.Jq, e~ 
IDLARIA R. PEREZ 

STATE OF TEXAS §
 
COUNTY OF COMAL §
 Ali-

This instrument was acknowledged before me oft*'dCl ' 2006, by Gregorio P. 
Perez. 

.,~~....... AMANDA MlKElLE TUDYK 
I ~·~t\J Nol8Iy Public. Slal8 oI1llxOl1
t·\J'\/. My~EJpiIea(SEAL) \...... ..',,~ 3 20
",:Ji';;'''~''l MAY 2. 10••I 

. ............",
 

STATE OF TEXAS §
 
COUNTY OF COMAL §
 ll1t

This instrument was acknowledged before ine o~' O() .2006, by Hilaria R. 

PLEASE RETURN TO: 

Kristofer Ka.<;per
 
Amlbrust & Brown, L.L.P,
 
100 Congress Ave., Suite 1300
 
Austin. Texas 78701
 
G.ra...n I~t IJ/lrOf:
 
,-1 tt'i F/YI ItOI
 
New 8ra...uI1fels J TX 7« /10 2
 

AFTER RECORDING, 

Perez. 

(SEAL) 

25585 I-I 0912012006• 
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S. CIUlG HOLLM1G, INC.
 
CONSULnNfJ ENGINEERS· SURVeYORS
 

tiC II. IllBIJN ITI'm
 
NI'w 811AUHFCLC. Tr»IIl1l2o-INlII
 

EXHIBIT "Aft 

~.:n.,~~. ~==="..... 
w,(l1;R ~ • ~ I\'S'IIllQ • ~.LNoD 1'I.NI_'STIII!l!TS' 6~ 

FmLDNOTES
 
FOR
 

A 2.318 ACRE TRACT 

Being a 2.318 IlCrC tract of land silWded in the A. M. Bsnauriur Eleven League OtanI, 
Abstrac:l One. Coma! County, Texas, being the same truet c;alled 2.301 acres described in 
Volume 341, Page 63 oftbe Deed Records ofComaJ County, Texas. aDd all bearings 
re:felrcd tolD this descrlption are refcrcDced to abearing ofN 39" 24' 19" W between 
mcmumcatatiOIl f<nJnd or set aloug the South'M:8llim: ofthe above JC1Uc:Dccd 2.301 acre 
trDCt, said 2.318 acre tr8ct ofland suneyed UDder'the supcrvfsioD ofRicbard A. 
Goodwin. RPLS #4069, S. CraiB Hol1mig, I:oc.. 8Dd being mare particularly described as 
follows: 

BBGINNING: At a bent ~. iron pin found in the Northwest line ofFoM. Highway 1101, 
for the South comer ofa tract ofland called 125.571 acres recon:Jcd in Volume 744, Page 
126 orme Official Public Records ofComal CoImty, Texas. for tho East comer oflhc 
above rafcrenced 2.301 8Cl'C tract. for the East comer and Point ofBeginning of this tr8Ct; 

THENCE: AloDi tho Northwest line ofF.M. Highway 110]. tile South llne ofthe above 
re1Breoced 2.301 acRtract. along tho arc ofa curve to the light. having a radius of 
3769.80 feet, lID arc length ot291.29 feet IIDd a choM bearing aDd distance ofS 71 0 44' 
33- W 291.22 fcello a W' iron pill fo'ODdiD samo. for tho Best corner oftlaCt ofland 
allied 2.0 acres recorded in Volume 157. Pap 239-240 oftbe Deed Records ofComaJ 
CoDDly. Texas. for the South comer ofthis t:ract; 

THENCE: AlODg the Nonhcast linc ofsaid 2.0 acre tract, the Southwest line ofthe 
above tefi:::ralced 2.301 acre tract. N 39" 24' 19'" W 335.51 feet 10 a %'" iron pin set at the 
end ofan existing fence. for the West comer of1be above n:feft:llCed 2.301 acre tract, for 
the West comer ofthis tract; • 

l'HENCE: Along the Northwest line oftbc above refc:re:oced 2.301 acre tract. N 44° 32" 
OS-' E 235.04 feet to a 3/8'* iron pin found for a comer ora traetofland called 1015.410 
acres recorded in Doe# 200506041691 of1b= Official Public Reconis ofComal County, 
Texas, said point lying in the Southwest line ofsaid 125.571 ~ tract, fortbc North 
comeroftbe above re1m:nced 2.301 acre 1lact.1Orthc North camerofthis 1ract; 

THENCE: Along the Southwest line ofsaid J25.571 aero tract. the Northeast line of the 
above refere:nccd 2.301 llQ'C tract. S 440 03" J I" E 466.92 feet to the Point ofBeginning 
and containing 2.318 acres of land, mon: or less. 



Ooc# 200606041143 

Page 2: 2.318 Acre Tmct 

The toregoiDg field DOtes represent the results ofau on-tbc-ground survey made undc:r 
my supervision, Scptemb=r 11. 2006. RcrceDc:e plat prepared this same date ofthis 
2.318 acre traet. . 

~",l~· 
Job#06-91B 

•
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EXHmrr"B" 

PERM~ENCUMBRANCES 

t.	 Restrictions as sci forth in the instrument recorded. in Volume 34 1. Page 63 of the Deed Records 
ofComaICounty, Texas. 

2.	 Electric Line Right of Way dated 6117/83, in favor of New Braunfels Utilities recorded in 
Volume 347, Page 81, oftbc Deed Records of Comal County, Texas. 

DD~ 200606041143 
• Pa~u 5 
09/2,,1298ll 3:34PM 
Official Rl!CQrd 5 Df 
Cl»IIl. CWNTY 
JfN STREATER 
COLtlTY a.ERK 
Fees 132.08 

e~~ 
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ARMBRUST & BROWN, L.L.P~ 

ATTORNEYS AND COUNSELORS 

100 COIlGREssAVEHlJE. SIJiTE 1300 
AusT1H, TEXAS 78701-274-4 

51Z-435-zUlO . 

FACSIMILE 512-438·2360 

DAVIDB. ARMBRUST 
(512) 43S-230J 
rJarndmai@abaimin.co61 

···Sepieh1ber 28,2006 

Via Facsimile: .(512) 239-3311
 
and Federal Express
 

• 
LaDonna Castaiiuela 
Office of the CbiefClerk, Me 105 
Texas Commission for Environmental Quality 
12100 Park 35 Circle 
A~ Texas 78753 

Re: Proposed MSW Pennit No. 66B 

Dear Ms. Castanuela: 

Attached are comments submitted on behalf of our client TJFA, L.P. TJFA owns real 
property approximately Yz mile from the Mesquite Creek Landfill operated under current TCEQ 
MSW Pennit No. 66A. It is our opinion that the operation of this facility and the proposed 
facility pennit amendment referenced above have an adverse impact on the use and value of 
TJFA and its property in a way that is not common to the general public because of such 
proximity. 

• 

A public notice (Attachment I) of an Application and Preliminary Decision on Proposed 
MSW Permit No. 66B was publjshcd in the Seguin Gazette-Enterprise on August 29, 2006. 
Public comments are due September 28,2006. We are submitting the attached public comments 
(Attachment 2) on behalf of our client in response to this public notice. It is our Wlderstanding 
the pennit amendment application was processed under the MSW regulations in effect prior to 
March 29, 2006. In 0.ur opinion, under those regulations, the proposed permit amendment does 
net adequately address the attached list of relevant and material issues. On behalf of our client 
we request the Executive Dirccior return the proposed pennit amendment to the applicant for 
briher changes ;,;onsiSlcnt \\11th the attached comments :1Od resubmit when corrected. 
Ft.:rth::::-more, a:; :l "'p:::rson" affectec by the current and proposed fm:iiity, TJFA respectfully 
r~q;.Jes~5 th<lt a conv:sted case hearing be held. on the disputed reicvam and materia! issues 
':::Jmai!1i;'din tbe a~tacheJ c:ommcnts. Our ciient believes 1h...:re is a significant de3ree ()f public 
i:lt:::res: in th~ 3pplic~rti,")n, and ther~[(jre~ r~qu~sls a pubJi:..: rnt:~ti11g fo:- utht:" rl1~mhers uf ~he 

punh: ':C. submit (;~mmt:ms 0, to ilsk yue5tion~ about tho:: application. 

mailto:rJarndmai@abaimin.co61


ARMBRUST & BROWN, L.L.P. 
Page 2 

If you have any questions on these publjc comments or requests, you may reach us at 
(512) 435-2300. 

Very truly yours,
 

ARMBRUST & BROWN. L.L.P•
 

• . Enclosures 

•
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State Office of Administrative Hearings
 

Shelia Bailey Taylor 
Chief Administrative Law Judge 

January 17, 2005 

Derek Seal .
 
General Counsel
 
Texas Commission on Environmental Quality
 
PO Box 13087·
 

-nAustin Texas 78711-3087	 (') 
rn 

Re:	 SOAR Docket No. 582-05-08~8; TCEQ Docket No; 2004-0746-MSW; In Re: 
APPLICATION OFTAN TERRA ENVIRONMENTAL SERVJCES INC FOR 
MSW PERMIT NO. 2305 

. Dear Mr. Seal: .,
 The above-referencedmatterwill be conSidered by the Texas Commission on Environmental Quality
 
on a date and time to be determined by the ChiefClerk's Office in Room 20lS ofBuilding E, 12118 

) N. Interstate 35,Austin, Texas.	 . 

Enclosed are copies of the Proposal for Decision and Order that have been reconunended to the 
Commission for approval. Any party may file exceptions or briefs by filing the original documents 
with the ChiefClerk ofthe Texas Commission on Enviromnenta1 Quality no later than February 9, 
2005. Any replies to exceptions or briefs must be filed in the same manner no later than February 
19,2005. 

This matter has been designated TCEQ Docket No.2004-0746-MSW; SOAH Docket No. 582
05-0868. All documents to be filed must clearly reference these assigned docket numbers. Copies 
of all exceptions, briefs and replies must be served promptly on the State Office ofAdministrative 
Hearings and all parties. Certification of service to the above parties and an original and eleven 
copies shall be furnished to the ChiefClerk of the Conunission. Failure to provide copies may be 
grounds. for withholding consideration of the pleadings. 

Sincerely, 

~tJl ~ :<2.~.'J~ 
Sarah G. Ramos 
Administrative Law Judge 

SGRltrp . 
Enclosures 
cc: Mailing List 

William P. Clements Building 
Post Office Box 13025 •. 300 West 15th Street, Suite 502 • Austin Texas 78711-3025 

(512) 475-4993 Docket (512) 4-75-3445 Fax (512) 4-75-4994 



STATE OFFICE OF ADMINISTRATIVE HEARINGS
 
WILLIAM P. CLEMENTS BUILDING
 

300 West Fifteenth Street
 
Austin t Texas 78701
 

Phone (512) 475-4993
 
Facsimile (5i2) 475-4994
 

SERVICE LIST 

AGENCY:	 TEXAS COMMISSION ON ENVIRONMENTAL QUALITY 
(TCEQ) , 

STYLE/CASE:	 APPLICATION OF TAN TERRA ENVIRONMENTAL 
SERVICES, INC. FOR MSW PERMIT NO. 2305' 

SOAH DOCKET NUMBER: 582-05-0868 
TCEQ DOCKET NUMBER: 2004-0743-MSW 

STATE OFFICE OF ADMINISTRATIVE SARAH G. RAMOS 
HEARINGS ADMINISTRATIVE LAW runGE 

PARTIES 

TCEQ 

OFFICE OF PUBLIC INTERESTCOUNSEL 
OF THE TEXAS COMMISSION ON 
ENVIRONMENTAL QUALITY 
(OPIC) 

, APPLICANT 

REPRESENTATIVE/ADDRESS •JOHN E. WILLIAMS 
STAFF ATIORNEY 
TCEQ 
ENVIRONMENTAL LAW DIVISION 
MC-173 
P.O. BOX 13087 
AUSTIN. TX 78711-3087 
TEL 512/239-0455' 
FAX 512/239-3434 

. 512/239-0606 

MARY ALICE C. BOEHM-MCKAUGHAN 
OPIC 
TCEQ 
MC-I03 
P.O. BOX 11087 
AUSTIN. TX 7871 1-3087 
TEL 512/239-6363 
FAX 512/239-6377 

BRENT W. RYAN 
ATTORNEY AT LAW 
McELROY. SULLIVAN & MILLER, L.L.P. 
P.O. BOX 12127 
AUSTIN. TX 78711 
TEL 512/327-8111 
FAX 512/327-6566 .' 



SOAR DOCKET NO. 582-05-0868 SERVICEUST PAGE 2 
TCEQ DOCKET NO. 2004-0743-MSW 

YOLANDA. CANTU AND NORA GARCIA	 ENRIQUE VAl..J)IVLA
 
ATrORNEY AT LAW
 
TEXAS RIO GRANDE LEGAL AID
 
1111 N. MAIN ST•..
 
SAN ANTONIO, TX 78212
 
TEL 210/212-3700·
 
FAX 210/212-3772
 

210/212-3774 

RUSSEll.. RAY AND MONICA BURDETTE	 RICHARD LOWERRE
 
ATTORNEY AT LA.W
 
LOWERREAND KELLEY
 
44 EAST AYE.
 
SUI1EI00
 
AUSTIN, TX '78701
 

. TEL 512/482-9345 
FAX 512/482-9346 

DELTA LAKE IRRIGATION DISTRICT	 DR. AL BLAIR; DISTRlCf ENGINEER& 
. TROY ALLEN, GENERAL MANAGER 
RT.1 BOX 225 
CHARLES GREEN RD. 
EDCOUCH, TX 78538 
TEL 956/262·2101 . 
FAX 956/262-"5695 
TROYALLEN@DELTALAKEIRRIGATION.ORG 

ARNOLDO AND ANGELITA CANTU, DAVID CANTU
 
DAVID HOELSCHER, 502 W. 9TH ST.
 
ARNOLDO CANTU, JR., RAUL CHAPA, SAN JUAN, TX78589
 
DANA KIEFER, AND RICARDO CHAPA TEL 956/493-3354
 

FAX 956/787-4724 

LA SARA INDEPENDENT SCHOOL J. SCOTT MCLAIN·
 
DISTRICT, INCLUDING JUAN M. PENA, ATTORNEY AT LAW
 
FATHER OF A LA SARA I.S.D. STUDENT REED, CARRERA, MCLAIN &
 

GUERRERO, L.L.P. 
1 PASEO DEL PRADO, BLDG. 101 
EDINBURG, TX 78539 
TEL 956/631-5444 
FAX 956/631-9187 

KRISTIN GASTON 
ATTORNEY AT LAW 
LAW OFFICES OF RICHARD ROTH, P.e. 
121 E. NOLANA, SmTE B 
MCALLEN, TX 78504 
TEL 956/682-1818 
FAX 956/682-4761 

•
 



SOAH DOCKET NO. 582-05-0868 SERVICE LIST PAGE 3 
TCEQDOCKET NO. 2004-0743-MSW 

GARCIA ANDYTIJRRIA FAMILY TONNYRE THOMAS JOE 
MEMBERS AND OTHER MINERAL ATTORNEY AT LAW 
INTEREST OWNERS FOR THE P.O. BOX 295 . 
PROPERTY ON WHICH THE APPUCANT RAYMONDVILLE, TX 78580 
PROPOSES TO BUILD THE LANDFILL; TEL 956/535-0942 
WILLIAM J. THOMAS; . FAX 956/689.;.3693 . 
MITCHELL H. THOMAS; THOMASRA@GTE.NET 
BILLIE C. PICKAJU) 

HELEN ClJRRIE FOSTER & 
JOHN B. MCFARLAND 
ATTORNEYS AT LAW 
GRAYES DOUGHERTY HEARON & MOODY 
401 CONGRESS AVE. 
SUITE 2200 
P.O. BOX 98 
AUSTIN, TX 78767 
TEL 512/480-5681 (lICF) &512/480-561~(JBM) 
FAX 512/480-5881 OR 512/480-5888 

xc:	 Docket Clerk, State Office of Administrative Hearings 
Docket Clerk, Office of the Chief Clerk, TCEQ, Fax No. (512) 239-3311 • 

•
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• SOAH DOCKET NO. 582-05-0868 
TCEQ DOCKET NO. 2004-0743-MSW 

APPLICATION OF § BEFORE THE STATE OFFICE 

§ 

TAN TERRA ENVIRONMENTAL § OF 

SERVICES, INC., § 
FOR MSW PERMIT NO~ 2305 § ADMINISTRATIVE HEARINGS 

TABLE OF CONTENTS 

I.	 INTRODUCTION ..•...•..•.•...•.....•...•..•..• 0 1
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III. OVERVIEW •.....•...•................... ~ •••..•.•••..•..•...••...... 4
 

.!
 
IV. DID THE APPLICANT ADEQUATELY IDENTIFY WHETHER
 

WETLANDS EXIST WITHIN THE PROPOSED WASTE FOOTPRINT? 6
 

A.	 Applicable La\v .........................•...•..•................. 6
 
B.	 Evidence ............................•......• o••••••••••••••••••• o' 8
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3. Troy Allen ..............•................................. 26
 
4. . Lawrence G. Dunbar	 27
 

D. .	 Arguments .............•.............•..•.....•................ 28
 

L . Applicant's Arguments .. ~ .....•.....•.....•..•......... 0 ••• 28
 
••••••••••• 0 ••••• ~ •
2. Protestants' Arguments 0	 0 • 0 ~ ••••• 29 

3. OPIC's Arguments 0.' •••• 0 ••.' ••• 0 •••••' •••••••••••••• 0 •• 30
 

E.	 Analysis ..... 0 •••••••••••••••••••••••••••••••••••• 0 0 0 •• 0 •• 0 ••••• 31
 

F.	 Impact of Gas Wells on Surface Water Management . 0 •• 0 • 0 •••• o ••••••• 32
 

L David Blake'	 330 •••••••••••••• 0 0 

2. Dr. Blair	 0 0 •• 0 •••• 0 •••••••• 34
 

3. David Poe ' •• 0.' '•••••••• 0 •• .350 •••••••••••• •••• 0 ' •••••

4. Applicant's Arguments	 36
 
5. Protestants' Arguments ..................•. ~ •••• 0 •• 00 0 ••• 37
0 0 0 

6. OPIC's Arguments	 0 ••••••••••••••••'	 38
 

•
7. Analysis .'. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 0 •• 0 0 0 0 0 • • • • • 0 •• 38
 

G,.	 .Floodplain 0 •••• '•••••••••' •••• 39 

1. Applicable Law	 ~ .. '.........•................. 39
 
2. David Poe	 0 •••••• o· ••••• 0 •• 40
 
3. Lawrence G. Dunbar	 40
 
4. Applicant's Arguments	 o ••••••••••••••••••••• 41
 
5. Protestants' Arguments	 0 ••••••••••••• 41
 
6. Analysis .........•........................................ 42
 

VI.	 .DID THE APPLICANT IDENTIFY AND ADEQUATELY CONSIDER
 
IMPACTS ON ALL RELEVANT ENDANGERED AND
 
THREATENED SPECIES? ......................•.... •• 0 •••••••••••••• 42
0 

A.	 Applicable Law 43
 
B.	 Evidence '.' 0 • 0 45.. 

1. Edward Myers	 45
 
2. Keith Bradley	 45 .
 
3. Texas Parks and Wildlife Department 0 ••••••••••••••• 49
 
4. U.S. Fish and Wildlife Service' ..•............................ 49
 
5.	 Issues Regarding Particular Species 50
 

• 

http:�.....�.....�..�
http:�.............�..�.....�


.)
 
SOAH DOCKET NO. 582-05-0868 PROPOSAL FOR DECISION PAGE 3 

a. Ocelot '...•..........•........•..•...' 50
 
b. Texas Horned Lizards ......•.....•................... 51
 
c. . Intenor Least Terns ..............• ' , ....•.. 52
 
d. White-Tailed Hawk ........•.....••.....•............ 52
 
e. Ferruginous Pygmy Owls ...•.....•.......•. ; ....•.... 53
 
f. Indigo Snake , ......•................ '.' 53
 

6. Scavengers ' ..................•...••.•..........•. 54
 
7. Chemicals : .......•.. '.' 55
 
8. Roadway Mortality ' , .....•...... ; .•.......•.......•. 56
 

C. Arguments .•.•................. ~ , ......•..... '.....••........... 56
 

1. Applicant's Arguments ...........•......................... 56
 
2. Protestants' Arguments .........................•.••........ 60
 
3. OPIC's Arguments '.' 62
 

D. Analysis .... '................................•.................. 63
 

• VII. DOES THE APPLICANT PROPOSE ADEQUATE CONTROL
 
MEASURES FOR AVIAN AND MAMMALIAN SCAVENGER8? 64
 

A. Applicable Law 65
 
B. Applicant's Evidence , , 66
 
C. Protestants' Evidence 67
 
D. Applicant's Arguments , .•. 69
 
E. Protestants' Arguments ....................•....•... '...• , •.....•... 70
 
.F. OPIC's Argum.ents , ~..................•.....•.. 71
 
.G. Analysis . , .. ; ' ......................•.................... 71
 

VIII. SHOULD THE PERMIT INCLUDE SPECIAL CONDITIONS 72
 

IX. HOW SHOULD TRANSCRIPTION COSTS BE APPORTIONED? , 73
 

x. SUMMARY .....................•................................... , 74
 

•
 

http:�.....'.....��
http:�.......�.......�
http:�...��.�..........�
http:�.....�.......�
http:�.....��.....�
http:�..........�........�..�


'.: ~.\.~:~.:> 
'.... .·r::::;-·.,.'. '. 
'.'. ~ _ •• , u .'_" •.•.. _.... 

CY..UL.~·;· ( -.
/ 

SOAH DOCKET NO. 582-05-0868 _ 
TCEQ DOCKET NO. 2004-0743-MSW:i-L+ U_Hi:-S GFHCE 

APPLICATION OF § BEFORE THE STATE OFFICE 
§ 

TAN TERRA ENVIRONMENTAL § OF 
SERVICES, INC., § 
FOR MSW PERMIT NO. 2305 § ADMINISTRATIVE HEARINGS 

PROPOSAL FOR DECISION - . 

I. INTRODUCTION 

Tan Terra EnviroImiental Services, Inc., ("Tan Terra" or the "Applicant") applied for a Type 

I municipal solidwaste ("MSW'') permit to construct and operate a new landfill facility in Willacy 

County, Texas, (''Facility'' and/or ''landfill'') to serve asa regional landfill for the Lower Rio 

Grande Valley area, including Willacy County and the surrounding counties. After persons 

protested' the application, the Texas Conirnission .on Environmental Quality (''TCEQ'' or • 

"Commission'') referred certain issues to the State Office ofAdministrative Hearings ("SOAR'') for 

consideration in a contested case hearing. 

Based on the record developed in that hearing, the Administrative Law Judge ("AU") finds. 

that the biological assessment for endangered species and the wetland delineation report were 

inadequate. Further, the AU finds the Applicant has not developed an adequate plan to minimize 

animal scavenging. 

II. PROCEDURAL HISTORY 

On January 14, 2003,Applicant submitted its application fora new MSW Type I landfill, 

pennit number MSW-2305. On March 5, 2003, TCEQ's Executive Director ("ED'') found the 

application was administratively' complete, and on March 12, 2003, the Notice of Receipt of 

Application and Intent to Obtain Permit was published in the Raymondville Chronicle and Willacy 

County News. The ED completed the application '5 technical review and recommended i~ssuance of • 
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the pennit on October 16,2003. On November 26,2003, the Notice ofApplication and Preliminary 

Decision was published in theRaymondville Chronicle. and Willacy County News. The comment 

period closed on December 29,2003. The ED's Response to Comment was filed on April 23, 2004, 

and mailed by the Office ofthe ChiefClerk on April 30,2004. The deadline to request a contested 

case hearing was June 1, 2004. 

Arnoldo Cantu, Russell Burdette, and the North Alamo Water Supply.Corporation ("North 

Alamo") timely filed hearing requests, but North Alamo subsequently withdrew.its hearing request. 

On August 11, 2004, the Commission considered the hearing requests dming its open meeting and 

determined that Arnoldo Cantu and RU$sell Burdette and family were affected persons. l 

• 
At the preliminary hearing on December 16,2004, the following persons were recognized 

or admitted as parties: 

Party Represented by: 

Applicant Brent W. Ryan, attorney 

Office ofPublic Interest Counsel ("OPIC") Anne ROWland, followed by Mary Alice C. 
Boehm-Mckaughan, attorneys 

Yolanda Cantu and Nora Garcia Enrique Valdivia~ attorney 

Ray and Monica Burdette Richard Lowerre and Eric Allmon, attorneys 

Delta Lake Irrigation District ("the District") Dr. Allie Blair, District Engineer, and 
Troy Allen, General.Manager 

Arnoldo and Angelita Cantu, David 
Hoelscher, Arnoldo Cantu, Jr., Raul Chapa, 
Dana Kiefer, Ricardo Chapa, RioFarrns, Inc. 

David Cantu 

I• TCEQ Interim Order Conceming thi: application by Tan Tena Environmental Services, Inc. For MSWfermit No. 
2305; TCEQ Docket No. 2004-0743-MSW, issued August 16,2004. 
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Lasara I.S.D.,2 including Juan M. Pena, father 
of a Lasara lS.D. student. 

Scott McLain and Kristin Gaston, attorneys 

.Garcia and yturria family members and other 
inineral interest owners for the property on 
which the Applicant proposes to build the 
landfill; William J. Thomas; 
Mitchell H. Thomas; Billie C. Pickard 

Tonnyre Thomas Joe, Helen CUrrie Foster, 
and John B. McFarland, attorneys 

The Commission referred these issues to SOAR: 
.	 . 

a.	 Did the Applicant adequately identify whether wetlands exist within the proposed 
waste footprint? . . . 

Is the Applicant's plan for the management ofsurface water adequate?3 
c.	 Did the Applicant identify and adequately consider impacts on all relevant 

endangered and threatened species? . 
d.	 Does the Applicant propose adequate control measures for avian and mammalian 

scavengers? 

The ALI expandeq the second issue to include this question, "how would the gas wells on the • 
property affect surface water management?" She also added two issues: 

e. Should the permit include special conditions to deal with other issues?
 

f How should the transcript costs be apportioned?
 

Th.e evidentiary hearing on the application was held on July 25-27,2005, in Raymondville, 

Texas. On August 12,2005, the ALJ suspended the post-hearing briefing schedule to reopen the 

hearing record to receive evidence concerning recently drilled and producing gas wells on the 

proposed Facility site.. The hearing reconvened at SOAB's offices in Austin, Texas, on October 

13-14,2005. All parties were represented and participated on either !he July or October hearing 

dates. 

2 The I.S.D. was provisionally admitted as a party, pending the filing of a school-board resolution authOlizing the 
J.S.D.'s participation. The resolution was later filed, and the school district was recognized as a party. • 

) Jd..at pp. 1-2. 
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In. OVERVIEW 

The Facility's site is about seven miles west ofRaymondville, one-and-a-halfmiles northeast 

ofLasara, Texas, and a one-fourth mile northeast ofthe intersection ofState Highway 186 and Fann- . 

to-Market Road 1015. The proposed landfill site has 629.867 acres with a footprint area of 

approximately 450 acres. As planned, the Facility, would have an above-grade aerial fill (height) 

ofapproximately 193 feet and an estimated capacity ofabout 45 years. Accepting Waste at a rate of 
. . 

approximately 800 tons per day at opening with a potential increase to 2,300 tons per day, the
 

Facility would be authorized to accept municipal solid. waste resulting from, ot incidental to,
 

municipal, community, residential, commercial, institutional, industrial, and recreational activities
 

. (garbage, putrescible wastes, rubbish, ashes, brush, street cleanings, dead anirrials, abandoned
 

automobiles, construction demolition debris, inert material, and properly-identified special wastes).
 

Applicant plans to have two separate disposal areas separated by the North Hargill Drain 

(a.k.a."Main Drain" or "Drain''), an agricuitural earthen drainage ditch that bisects the property into 

a northern disposal area (''North Area") and a southern disposal area ("South Area").4 The Drain's 

length through the site is approximately 8,500 feet, and its width ranges from about 20 to 30 feet. 

The North Area would have 396 acres and receive household, coInrilercial, and non-hazardous 

industrial waste. It would be constructed sequentially in 1O-acre cell blocks or sectors, each with 

a separate bottom liner and leachate collection system. Once a sector was filled to [mal grade, that 

sector would be covered with fmal cover and closed. The South Area would have 48 acres and 

would receive only type IV waste, i.e., construction and demolition, yard, and other non

putrescible wastes. No leachate collection system or liner is planned for the South Area, other than 

the naturally-occurring clay soil.s 

To drain surface water from both the North and South Areas, Applicant plans to use the. 

• 4 David E. Poe, P.E., prefiled testimony; App. Ex. 7, pp. 4-5. 

5 App. Ex. 7, pp. 5-8 (Poe). 
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North Hargill Drain.6 The North Area's surface water would be routed into a perimeter detention 

reservoir that would wrap around almost the entire landfill perimeter. The reservqir would hold 

.the surface water draining from. the landfill until it could be discharged into the Drain through 

culverts constructed between the reservoir and the Drain. The South Area's surface water would 

flow down chutes to two perimeter channels and then into the Drain.7 

The District controls, operates, and lllaintains the Drain.and holds an easement oil the 

property. The Drain is used for 'irrigation water and agricultural draiilage; it also is used for water
 

for North Alamo and the Cities ofRaymondville, MonteAlto, Lasara, Hargill, and Lyford. Although·
 

. the District has an easement through Applicant's property for the Drain, the property is not within
 

the District's boundaries; .therefore, the District cannot tax TanTerra. 

Originally constructed in the 1940s and deepened and widened in 1967 after Hurricane •
 

Beulah,S the Drain is designed to carry approximately 1,200 cubic feet per second C'cfs'') for a 2~
 

hour storm event9 Its bottom and sides are composed of soil and vegetation ofvarious types, and
 

the bottom is generally covered with water, algae, or aquatic plants. 10
 

The Drain begins southwest of the proposed facility, where the South Main Drain and the' 

West Hargill Drain meet TheDrain runs alongside and through the site, flowing in a northeasterly 

direction~ As it exits Applicant's property, the wa~er flowing through the Drain continues through 

Raymondville into the East Main Drain, through Estacas Lake and EI Saui Ranch, and ultimately 

intothe Laguna Madre. The Laguna Madre is a large body ofsalt water between the Texas mainland 

6 App. Ex. 7, p. 19 (poe); see also, App. Ex. 16 Tan Term's Surface Drainage D~s{gn Plan. 

1 App. Ex. 7, p. 19. 

8 Homer Fraseler prefiJed testimony, App. Ex. 37, pp. I I, 18. 

9 Burdette Ex. 6, p. 12. (Blair). 

10 Tr. 499 (Blair). • 
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and Padre Island. 11 

The area surrounding the Facility is predominantly flat and used for agriculture, with some 

residential and commercial uses to the west, south, and east, including ten residences and two . 

businesseS Within a mile ofthe property. A part ofthe Lower Rio Grande Valley National Wildlife 

Refuge ("wildlife refuge''), the Teniente Tract, is located northwest of the site. The TenienteTract 

provides habitat for endangered and threatened species: 

IV. DID THE APPLICANT ADEQUATELY IDENTIFY 
. WHETHER WETLANDS EXIST WITHIN THE PROPOSED WASTE FOOTPRINT? 

• 
A. Applicable Law 

As specified in TCEQ's niles, an applicant must provide sufficient infonnation for the ED 

.to make a reasonable determination regarding whether a landfill is located Within wetlands and 

whether it meets these requirements. 12 Also, a landfill cannot be located in wetlands unless an . 

applicant demonstrates that: (1) a practical alternative to the proposed landfill is not available; (2) 

the construction of the landfill will not adversely affectthe water quality, jeopardize the existence 

of an endangered or threatened species, or result in the destruction, or adverse modification, of 

critical habitat; and (3) the landfill will not cause or contribute to the wetlands' degradation. I) 

As defined in Commission rule 30 TAC § 307.3(a)(69), a wetland is an area (including a 

swamp, marsh, bog, prairie pothole, or similar area) having a predominance ofhydric soils J4 that are 

II Burdette Ex. 6; p. 4 (Blair). 

12 30 TEX. ADMIN. CODE ("TAC") § 330.302(5). 

• 
13 30 TAC § 330.302. 

14 The tenn hydric soil means soil that, in its lmdrained condition, is saturated, flooded, or ponded long enough during 
a growing season to develop an anaerobic condition that supports the growth and regeneration ofhydrophytic ,,~getation. 

30 TAC § 307.3(a)(69). 
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inundated or saturated by surface or groundwater at a frequency and duration sufficient to support•. 

and that under nonnal circumstances do support. the growth and regeneration of hydrophytic 

vegetation. 15 .Wetlands generally include playa lakes. swamps. marshes. bogs. and similar areas./6 

The tenn ·'wetland" does not include irrigated acreage used as fannland; a man-madewetland ofless 

than one acre; or a man-made wetland for which construction or creation commenced on or after . 

.August 28. 1989. and which was not constructed with wetland creation as a stated' objective, .. 

including but not limited to an impoundment made for the purpose of soil and water conservation 

which has been approved or requested by soil and water conservation districts. /1 The rules also 

provide that if the Commission's definition of wetland conflicts with the federal definition, the 

federal definition prevails. 18 • Federal law defines wetlands as land that 

(A) has a predominance ofhydric soils; 

(B) is inundated or saturated by surface or groundwater at a frequency and duration •sufficient to support a prevalence ofhydrophytic vegetation typically adapted for life
 
in saturated soil conditions; and
 

(C) under nonnal circumstances does support a prevalence of suchvegetation./9 

Also, a sitedevelopment plan must include sufficient infonnation to document that a facilitywill not 

cause a discharge ofpollutants into wetlands.20 

IS Hydrophytic vegetation means a plant growing in water or in a substrate that is at least periodically deficient in oxygen
 
during a growing season as a result ofexcessive water content. 30 TAC § 307.3(a)(69). .
 

16 30 TAC 330.2(167).
 

17 30 TAC § 307.3(a)(69).
 

18 Jd. 

19 16 V.S.c. § 3801(a)(18). 

~o 30 TAC § 330.55(b). • 
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B. Evidence 

1. Keith Bradley 

Applicant's witness, Mr. Bradley, is a registered environmental professional and the principal 

ofKBAEnviroScience, inc., a Texas environmental consliltingfInn.21 He holds a B.S. in biology 

from the University ofWest Florida anda M$. degree in enviromilental science from the University 

ofTexas at Dallas?2 Mr. Bradley said he is familiarwith the TCEQ's regulations in 30 TAC Chapter 

. 330 governing landfill development and operations and the rules governing wetlands. He is also 

familiar with the landfill's proposed development and operation.23 

• 
Mr. Braclleydirected the preparation ofa May 2002 wetland delineationreport for the project, 

based on fieldwork done on February 25, 2002.24 He. also perfOlmeda supplemental wetland 

delineation report after a November 12,2004, trip to the site.2S Mr. Bradleyc~llected an~ evaluated 

soil s~ples at five locations, two ofwmch he considered unlikely to exhibit hydric conditions and 
./ 

three ofwhich appeared to have hydric soils. None ofthe locations had hydrologic connections to 

interstate water or other surface water, and Mr. Bradley did not observe hydrophytic vegetation at 

the tested locations. Even though he detennined some (jfthe hydric soils were likely to hold water 

for several days after a rain, they were unlikely to hold water long enough to support hydrophytic 

vegetation, he said.26 Since the only regulatory definition of wetlands requires all three 

characteristics (hydric soils, wetland hydrology, and bydrophytic vegetation), none ofthe locations 

21 App. Ex. 26, p.L 

22 Mr. Bradley also has almost 30 years experience working for environmental consulting and engineering £inns and 
government agencies, including seven years at EPA Region VI,. where he performed wetland delineations and 
assessments. Also, he has been involved in more than 500 wetlands projects in his career. App. Ex. 26, pp.1-2. 

13 . App. Ex. 26, pp. 2-3. 

14 App. Ex. 26 p. 3; App. Ex. 28. 

• 2S App. Ex. 26 p. 6; App. Ex. 30. 

u App.Ex. 30, Appen. D. 
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could be considered wetlands by regulatory classification.27 Mr. Bradley concluded that no waste 

footprint area" i.e., the area within the landfill site that will actually be used for the placement and 

disposal ofwaste, is proposed to be located in wetlands.28 

Even though Mr. Bradley r~cognized that U(t]he [D]rain functions as a wetland,,29 and is 

permanentlyinundated, he did not identify theDrain as containing wetlands and did not take samples 

from it. In the wetland delineation report, Mr. Bradley noted that the Drain is not considered 

jurisdictional waters of the United States as defined by the Clean Water Act. .Instead, the Drain is 

a man-made drainage channel with two sources of water: stormwaterand dewatering systems of 

citms growing operations, he said. The U.S. Fish and Wildlife Service's ("USFWS's") National 

.Wttland Inventory map designates the Drain as uRiverine,Lower Perennial, Permanently Flooded, 

Excavated.,,30 Mr. Bradley also noted that the U.S. Army Corps ofEngineers ("USACE'') District 

Office in Galveston had classified the Drain as a man-made upland feature without tidal influences 

and not subject to USACE jurisdiction.31 • 
2. Fred C. Bryant 

Dr. Bryant, holds a B.S in wildlife management, M.S. in wildlife biology, and a Ph.D. in 

range science. He is the Director of Wildlife Research for the Ceasar Kleberg Wildlife Rese3!ch 

Institute, Texas A&M University, in Kingsville.32 . 

Dr. Bryant characterized the Drain as a "functioning riparian zone," and specified that the 

27 App. Ex. 30, p. 3. 

28 App. Ex. 26. 

29 Tr. 229. 

3D App. Ex. 28, p. 2. 

31 App. Ex. 28, pp. 6-7. 

32 Burdette Ex. 9. • 
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Main Drain contains hydric soils, wetlands hydrology, and hydrophytic vegetation (such as cattails, 

a plant that grows up and down the Main Drain), which are indicators of an established riparian 

ecosystem.33 

3. Russell Ray Burdette 

Protestant Mr. Burdette has a B.S. in animal and veterinary science and a M.A. in health care 

administration. His wife's family once owned the proposed Facility site and now owns' a 

birdwatching and hunting business on property that is part ofthe wildlife refuge and otherproperties. 

He has been familiar with the area since 1973 and has resided there since 1990.34 

Although not identified as an expert, Protestant Mr. Burdette testified that he has been quite 

familiar with the proposed landfill site since 1980. He has owned property adjacentto the site since 

1973, and his wife's family used to own property adjacent to it. He is also one of the mineral 

Qwners.3S Mr. Burdette identified four areas of"seasonal wetlands'; on the site. "I just know from 

year to year those sites hold water and they attract migratory birds and are resting places for 

migratory birds" he explained.36 When the water pools during these seasonal periods, it supports 

wetland-type plants and wildlife, Mr. Burdette stated.37 

Mr. Burdette also noted the Facility site is lower than the surroUnding properties, such as 

Guadalupe Farms, the Cantu property, and the YtUlTia property. Water sometimes mns off from 

those areas onto the site. Also, after rain, water sometimes seeps onto the surface and has a depth 

13 Burdette Ex. 9, p. 7. 

3~ Burdette Ex. 1. 

35 BW'dette Ex. 1, p. 12. 

36 Burdette Ex. 24, p. 71. 

31 Burdette Ex. 24, pp. 14- 15,71,81; Burdette Ex. 1, p. 12. 
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of six to nine inches.38 

~. Arguments 

1. AppJicant's Arguments 

Applicant considers neither the Drain nor any otherpart ofthe site to include wetlands. Also, 

Applicant asserted. coastal wetland management does not relate to the issue the Commission 

referred, which focuses on whether wetlands exist within the proposed waste footprint . 

Applicant criticized the Protestants' arguments to the extent they relied on Mr. Burdette's 

testimony as to the existence of wetlands, because Mr. Burdette was not qualified as an expert 

witness and readily admitted he is not an expert on TCEQ's regulations. •
2. Protestants' Arguments 

According to Protestants, Mr. Burdette's description oflfaditional wetland areas on the site 

supports a finding ofsufficient water to sustain "a prevalence ofvegetation typically adapted for life 

in saturated soil conditions." Protestants also rely on Dr. Bryant's testimony, in which he 

characterized the Drain as a functioning riparian zone and specified that,it contains hydric soils, 

wetlands hydrology, and hydrophytic vegetation, such as cattails. 

Protestants also argued there are no plans in the application or elsewhere to protect wetlands, 

avoid discharge of pollutants into wetlands, or replace destroyed wetlands. Thus, according to 

Protestants, there will be a net loss ofwetlands and wetland functions if the pennit is issued. Thus, 

Protestants asserted that Applicant failed to submit a wetlands detemlination, as required under 

38 Burdette Ex. 23, p. 99-100; Burdette Ex. I, Appens. A and B; see also pp. 25-28 (describing flooding at proposed • 
landfill site and sUITonndingareas). 
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applicable federal, state, and local laws39 or a ''wetlands statement" that discussed wetlands in 

accordance with 30 TAC § 330.302,40 which requires a demonstration ofpractical alternative to the 

landfill; no adverse impacts on water quality or endangered or threatened species; and no wetlands 

degradation. 

3. . OPIC's Arguments 

.: 

When the Applicant failed to identifythe Drain as a wetland, Applicant effectively took away 

the ED's opportunity to detennine whether the Drain was· protected by state law; OPIG argued. 

Applicant did not meet its burden of proving there is no practicable alternative to the proposed 

landfill that does not involve wetlands. The TCEQ requirement to identify wetlands on a landfill 

site is not limited to identifying only federally- protect~ wetlands, i.e;, those located in the ''waters 

ofthe United States.,,41 The Drain is a wetland under TCEQ's rules, OPIC added. 

OPIC noted the Drain should also be considered a wetland under the 30 TAC Chapter 307 

defmitionofwetland because the Drain was constructed in the 1940s, long before August 28, 1989. 

While the Commission's Chapter 307 definition says the federal definition prevails, the Drain should 

also be defined as a wetland under the federal definition ofwetlands because the federal definition 

does not make the distinction that Applicant asserted between a wetland that is part of"waters ofthe . 

United States," and therefore, is· federally protected, versus a wetland that is only state-protected.42 

Under the federal definition ofwetlands, both state and federally protected wetlands are considered 

wetlands, OPIC argued. Therefore, Applicant's rationale to exclude the identification ofthe Drain 

39 30 TAC § 330.51 

.D 30 TAC § 330.53(b)(l2). 

• , 30 TAC § 330.3(169); see also, Solid Waste Agency ofNorthern Cook County v. United States Army Corps of 
Engineers, 531 U.S. 159 (2001) and 33 CFR 328(a)(3). . 

• 
42 16 U.S.C. § 380I(a)( 18) defines a wetland as "land that (A) has a predominance ofhydric soils; (B) is inundated or 
saturated by surface or groundwater at a frequency and duration sufficient to SUppOJ1 a prevalence of hydrophytic 
vegetation typicalJy adapted for life in saturated soil conditions; and (C) ulider nonnal circumstances dges support a 
prevalence of such vegetation." 
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as a wetland in its application has no basis in the Commission's rulC$. Even so, the primary issue 

is~hetherthe wetland is a Texas-protected wetland, not a federally protected wetland, OPIC 

concluded. 

D. Analysis 

While the Drain is not classified as a federally protected wetland under the Clean Water Act, 

the evidence shows it may well be a wetland and subject to TCEQ oversight to the extent that a 

MSW site mayinipact it. 

The Drain was constructed long before 1989; thus, the fact that it was constructed for 

irrigation does not exclude it from being considered a wetland under 30 TAC § 307.3(a)(69). As a 

result, whilethe Commission's definition ofwetlands is slightlydifferent than the federal definition, • 

the Drain would also be classified as a wetland under the federal definition which requires a 

predominance ofhydric soils; inuridation or saturation by surface or groundwater at a frequency and 

duration sufficient to support a prevalence of hydrophytic vegetation typically adapted for life in 

saturated soil conditions, a prevalence ofsuch vegetation under normalcircumstances. Conversely, 

the evidence did not prove the Facility land outside the Drain ~ay constitute wetlands. Migratory 

birds rest there when the soil is saturated after a rain, but such evidence did not prove-the soil is so 

saturated that it typically produces hydrophytic vegetation. 

The Commission's rules require an applicant to provide sufficient infonnation for t~e ED to 

make areasonable determination regarding whether a landfill is located withi~ wetlands and whether 

it meets these requirements.43 As Mr. Bradley's wetlands delineation report shows, there are hydric 

soils on the property, and the Drain is permanently inundated. FurthenDore, Dr. Bry-ant's testimony 

cl~arly proved hydrophytic vegetation, such as cattails, grow in the Drain. 

The preponderance ofthe evidence proved that the Drain falls within the Commission's and 

4) 30 TAC § 330.302(5)_ • 
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federal definitions of wetlands. The application did not identify it as such, and the ED was thus 

prevented frOin making a reasonable determination regarding whether the site was located within 

wetlands~ 

V. IS THE APPLICANT'S PLAN FOR 
THE MANAGEMENT OF SURFACE WATER ADEQU,ATE?

A. Background 

The landfill design incorporates a system to transport surface water off the -landfill system 

and into the North Hargi11 Drain.44 OPIC and Protestants argued that Applicant is not authorized to 

use the Drain for this purpose. Also, they asserted, surface water management will be inadequate 

e\ because the Applicant's calculations rely on the Drain's capacity as it was designed, not as it 

currently functions. Finally, they argue, surface water maI\agement will be inadequate because of 

existing and planned gas wells within the landfill footprint and proposed detention pond area. 

The North Hargill Drain is an earthen-lined drainage ditch, originally dug in the late 1930s 

or early 1940s;45 It has a berm along its perimeter and a number of culverts that flow into it. The 

Drain is used to keep the groundwater under irrigated farmland at a level that does not harm 

agricultural production, convey subsurface drainage from irrigated farmland, 'convey stonn run-off 

from agricultural lands, and carry drained waters to ranches for agricultural and wildlifeuses.46 The 

Drain also provides water to the EI Sauz Ranch, which is not within the District's boundaries. When 

the District constructed its Drain over the Ranch to get to the Laguna Madre, it agreed to provide 

water to the Ranch for irrigation, livestock, and wildlife.47 Applicant's proposed landfill is likewise 

located outside the District. 

44 App. Ex. 7; p. 19 (poe). 

45 Burdette Ex. 5, p. 10 (Allen). 

e 46 /d. at p. 12. 

47 /d., p. 6. 
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The District was established more than 80 years ago as' a water control and improvement 

district and is now an irrigation district. As previouslymentioned, it controls the use, operation, and 

maintenance of the North Hargill Drain}8 The District serves about 4,000 irrigation accounts on 

about 4,000 different properties, mostly within its boundaries.49 

The part of the Drain on the landfill site was improvedputsuant to an easement granted l>.y 

Applicant'spredecessor in title;SO Through the easement, theDistrict obtained the right t~ construct, 

maintain, and operate the Drain and to install ~d maintain the culverts that pass through the earthen 

benns created during the Drain's construction.Si . In granting the easement ~d allowing a later 

expansion of it, the grantor reserved the rights to: 

+	 discharge surface water into the Drain, provided the discharge is through culverts
 
installed into the Drain;
 

+	 excavate and remove soils previously cast on banks of the Drain during 1970s
 
improvements, if surface water is not allowed to sheet flow over the banks irito.the
 •
Drain; 

+	 remove water from the Drain for domestic, irrigation, and other beneficial uses, but
 
this right to divert water is subordinate to the District's right to the water. Also, it
 
may not cause damage to the ditchor its b~s, interfere with the District's operation
 
and maintenance, or reduce or impair the Drain's efficiency;
 

.+	 block water backflow from the Drain onto Applicant's property during high-flow
 
conditionsY .
 

Finally, the easement requires the District to install and maintain culverts for discharging 

surfacewater form the Applicant's property into the Drain. The easem~Iit does not specifically 
. . 

mention the grantor's right to construct, modify, or maintain culverts into the Drain. 

48 Burdette Ex. 6, p. 4. 

49 M., p. 4. 

~ App. Ex. 16, p.l 0 & Appen. 6A-B. 

}I M. 

52 App. Ex. 16, p. 10; App. Ex. 18, pp. 6A-B9 through 6A-B 12. • 
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.The District claims that any modification or use of the North Hargill Drain, including 

discharge ofstormwater into the drain from the proposed landfill site, would require prior approval 

- from, and an agreementwith,the District's Board ofDirectors. Tan Terra has not sought or obtained 

such an agreement.53 In Jnne 2005, the District adopted a resolution making it policy "not[to] allow 

any non-agricultural storm run-offor industrial effluent to be discharged into the District's drains, 

canals, or other facilities."S4 The District has filed suit for a declaratory judgement· against 

Applicant, seeking a determination as to whether Applicant has the right to discharge water into the 

Drain without the District's pennission.55 This suit is pending. 

• 
The District accepts some non-agricultural discharges into the Drain. Some communities 

surrounding or in the District have historically conveyed stoIIDwater to the Laguna Madre through 

the District's drains since before the District was created.and obtained control of the drains.56 In 

addition, the District has allowed non-agricultural discharges from North Alamo's potable water 

plant north ofLasara on Highway 186,57"treated sewage effiuent from Raymondville's wastewater 

treatment plants, and stormwater run-offfrom Raymondville arid Hidalgo County Drainage District 

No. 1.58 

If the application were granted, Applicant plans to install seven 48-inch culverts running to 

the Drain - five from the North Area and two fromthe South Area. In addition, Applicant plans to 

construct three 60-inch culverts in the South Area.59 The culverts will run through the Drain's berm 

53 Tr. 7]4 (Allen). 

54 Burdette Ex. 6C: Resolution ofDelta Lake Irrigation District; Burdette Ex. 6, p. 6 (Blair). 

55 Tr. 453 (Blair). 

56 ld., p. 6. 

57 The water supply corporation operates a desalination plant immediately south of the Facility where it pumps 
groundwater and then processes the water through reverse osmosis to create drinking water. Brine created from the 
desalination process is pumped back into the Drain. App. Ex. 7, p. 4.
 

• )8 Burdette Ex. 6, p.6.
 

)9 Tr. 77-78.
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below the mltural grade. A concrete apron would be placed on the side ofthe benn inside the Drain 

wheJ:e each pipe goes throUgh.6O 

B. AppJicableLaw 

TCEQ's role 30 TAC § 330.55(b) provides in part: . 

(5) Drainage calculations ate as follows ., . 

, . 

(D) Sample calculations shall be provided to verify that natural drainage 
patterns will not be significantly altered. 

Another Commission role, 30 TAC § 330.56, states: 

(f) .Attachment 6 - groUIldwater and surface water protection plan and drainage plan.
 
These plans must reflect locations, details, and typical sections of levees, dikes.
 
drainage channels, culverts, holding ponds, trench liners, stonn sewers. leachate
 •collection systems. or any other facilities relating to the protection of groundwater
 
and surface water. Adequacy of provisions for safe passage of any internal or
 
externally adjacent floodwaters should be reflected here.
 

(1) Adrawing(s) showing the drainage areas and drainage calculations shall 
be provided. 

(2) Cross-sections or elevations oflevees should be shown tied into 
contours. Natural drainage patterns shall not be significantly altered. 

(4) As part ofthe attachment. the following infonnation and analyses 
must be submitted for review, as applicable. 

(A) Drainage and run-off control analyses: ... 

(iv) discussion and analyses to demonstrate that natural 
drainage patternswiJ) not be significantly altered as a 

60 Tr. 75-76, 82-83157-161; App. Ex. 16, Attach. 6A-12, Detail C" .... / i•
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result of the proposed landfill development. (Emphasis 
added.) 

A drainage analysis must be based upon a 24-hour, 25-year stonn.61 

. C. Drainage Conditions 

1. David E. Poe, P.E. 

• 
Applicant's expert, David Poe, holds a M.S. in civil engineering. He has oyer 18 years 

experience in the permitting, design, and construction of landfills, landfill gas systems, and 

geotechnical-related projects. He has prepared a number ofTCEQ landfill pennit amendment and 

greenfield landfill applications.62 

Mr. Poe said the application includes provisions to address ponded water on the landfill's 

surface.63 The practices for ponded water management satisfY the requirements in 30 TAC §§ 

330.125(b) (requiring odor control) and 330.134 (prohibiting ponded water).64 Also, Mr. Poe 

testified that the Facility's design adequately addresses surface water quality, stormwater 

management, contaminated water storage and management, and run-on and run-off controL6S 

61 30TAC §§ 330.55(b)(3) and 330.56(t)(4). 

61 App. Ex. 8. 

63 Ex. 25, § 4.19; Ex. 14, Attach. 15. 

• 64 App. Ex, 7, pp.32-33. 

M App. Ex.7, p. 13; Ex. 14, Part Ill, Attach 15 (Leachate and Contaminated Water Plan), Appen. 15 (deSign data on 
diversion benns) and §§ 4-5 (storage and management of contaminated water). . 
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The Facility's surface water management plan ("SWMP") describes a system designed to 

keep contaminated surface water separated from uncontaminated stormwater run-off. The 

contaminated water will be contained and disposed of in accordance with TCEQ rules, Mr. Poe 

testified. The South Area will receive only Type N, non-putrescible waste and Will be lined on the 

bottom only with the clay soils and on the sideslopes with re-compacted clay soils.66 For the North 

Area, the bottom liner and leachate collection systems will have a two-to-three-foot thick compacted 

clay layerwith a permeabilitynot to exceed fx10-7 centimeters per second. or approximately 0.1 feet 

per year, and a 60-millimeter thick continuos-membrane layer made of high density polyethylene 

(HDPE). The HDPE seams will be welded together with heat and fusion. The leachate collection 

system will have a synthetic drainage layerinstalled over the entire HDPE membrane. and perforated 

pipes with porous stone backfill will facilitate the draining of liquids to a low area within the 

disposal cell, referred to as a leachate sump. The sump will be lined with compacted clay and 

membrane ofthe same type as the remaining bottom ofthe waste cell. .Leachate pumped from each • 

celI will be transported to the leachate evaporation basin where it will be evaporated, solidified, and 

disposed ofin the landfill or transported to a publicly-owned treatment plant fot disposal. According 

to Mr. Poe, leachate will not be discharged directly to the surface water or groundwater.67 

Further, Mr. Poe said, the North Area wiIl be covered daily with a six-inch layer ofclean soil 

or an alternate daily cover material.68 Once a sector is filled with waste to final grade. portions of 

that sector will be covered with final cover material and closed. Applicant will conduct evaluations 

ofvarious soil veneer thicknesses and vegetation types to ensure that an adequate vegetation cover 

is established.69 

66 !d., p. 6. 

67 App. Ex. 7, pp. 5-6. 

68 Jd., p. 7. 

69 !d., pp. 8-9. • 



• SOAH DOCKET NO. 582-65-0868 PROPOSAL FOR DECISION PAGE 20 

A very small percentage ofrainfall will come into contact with waste because only a small 

area, generally an acre or less, will be open to the atmosphere at any time. Contaminated water from 

the working face will be collected so that it will not come into contact with the Drain or flow onto 

adjacent property.70 For stormwater that falls on buffer zones and other areas that have been finally 

covered, the rainfall will not be in contactwith waste. For that uncontaminated water, the issues are 

the amount and timing of water leaving the site, according to Mr. Poe.71 

. Uncontaminated surface water from the North Areawill move through a series ofswales on 

the sideslopes, in a horizontal direction to one of several downchutes, and then to the perimeter 

detention reservoir. The reservoir will have approximately 206 acre-feet normalstorage capacity 

• 
.and 246 acre-feet peak storage capacity.72 From the South Area, water would flow down chutes to 

one of the perimeter channels and then into the Drain.'!3 

Mr. Poe outlined three different drainage scenarios and described the bases for the scenario 

selected for the detailed analyses he performed. First, he considered Willacy County's and the 

landfill site's drainage in its undisturbed condition, i.e., prior to the Drain's installation and before 

any grading, excavation, and/or filling operations on the site.n74 Second, he considered conditions 

similar to those at the site today. At present, four culverts have been installed on the North Area into 

the Drain. Additionally, surface flow into the Drain is blocked by a soil pile, referred to as a cast 

pile, that was placed on the property within the drainage easement when the Drain was expanded in 

the 1970s. During the design stonn event, the current conditions could cause water ponding over 

part or all of the property, extending onto adjacent properties north of the Drain, according to Mr. 

70 Id., p. 12. 

71 ld.,p. 13. 

• 
72 App. Ex. 7, p. 19. 

73 !d. 

74 30 TAC § 330.56(c). 
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Poe.7S For the third scenario, Mr. Poe assumed "that [post-development] onsite lateral drains or 

culverts had been installed to allow surface water flowing onto and across the pennit property to 

discharge freely into the North Hargill Drain.76 

Mr. Poe said there will be more than enough capacity in the Drain system to accommodate 

the stormwater discharges from a 24-hour, 25-year storm. The Drain has an approximately 40-foot: 

wide bottom, 2:1 side slopes, and a top width ofabout 90 feet. The estimated design flow capacity 

is 1200 cfs when water is flowing near the top of its bank.n 

According to Mr. Poe, the system will discharge water at a peak rate lower than the Drain's 

design, andin light of the extended lag times and the slow draining natUre of the overall drainage 

basin, within a time frame that further reduces the impact to the system.·.The Bureau ofReclamation 

study regarding the Drain system showed a lag time (the time between the peak ofthe rainfall in the •
storm event and the peak ofthe run-offfrom the storm) of80 hours.78 The Drain near Raymondville 

typically does not reach peak flows until a day or more after the storm. Mr. Poe used a conservative 

lag time of 24-hours. After the peak ofthe storm event the Drain will fill and begin flowing at its 
. . 

reported peak flowrate of 1200 cfs. The onsite drainage system at the landfill site will routewater 

off the landfill area very quickly, and because the site is adjacent to the North Hargill Drain, run-off 

from the landfilJ site wiJI reach the Drain within a few hours after the peak ofthe rainfall, according 

to Mr. Poe. In fact, only four hours and 40 minutes aft~r the peak of the rainfall event, storage 

capacity in the North Area perimeter detention reservoir· will be sufficient to store all of the 

13 App. Ex.7, p. 30/15-24; Tr. 69. 

J6 Ex. 7, pp. 29-31. 

77 App. Ex.7, pp. 25-26. 

78 App. Ex. 7, pp. 24, 26, and 32. • 



•• 

SOAR DOCKET NO. 582-05-0868 PROPOSAL FOR DECISION PAGE 22 

. . 

remaining·ron-off that will enter the reservoir. Mr. Poe said. The South Area will be almost 

completely drained in only Olle hour. he added.79 

Mr. Poe's calculations for the site show a pre-development (second scenario) peak discharge 

rate of 1410 cfs.at the demonstration point. i.e.• where water leaves Applicant's property.so Post

development. the discharge rate at the demonstration point would be approximately 1175 cfs. 

resulting in a 17% reduction in the peak discharge rate from pre-development conditions. 

Incorporating a large detention reservoir to be built on the North Area allowed this reduction.81 

In his analysis. Mr. Poe used a base flow ainount of300 cfs. He expected this flow would 

initiallyconsist ofgroundwater seepage thatslowlywoUld be replaced with stormwaterrun-offfrom 

upstream areas.82 He also calculated a channel capacity of 1200cfs for the North Hargill Diain. a 

number that represents the Drain's design capacity at a flow depth ofeight feet. B3 The Drain's actual 

capaCity in a maintained condition is at least 1700 cfs at a depth of 12 feet. he scUd. 

In extremebackwater conditions. i.e.• when the water flow into the Drain exceeds the Drain's 

capacity to flow downstream. a portion ofnin-off from the site may flow through the North Hargill 

Drain to the nearby Salt Lake Drain. which discharges into the La Sal Vieja. or Salt Lake. located 

north of the landfill property. The proximity of the site to the Salt Lake Drain nearly doubles the 

drain system's effective capacity. according to Mr. Poe.84 He added that theSWMP isrlesignedto 

control surface water not only from the 630-acre site but .also from the 922 acres of surrounding 

79 App. Ex. 7; pp. 24-28; App. Ex.24. 

10 Burdette Ex. 5C. 

'IApp. Ex. 7, p. 31. 

'2 Tr. 58 and 111-112. 

13 App. Ex. 7, p. 26/17-31. 

84 Jd.,.pp.14,32. 
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property that discharges water onto the site.8 . s When the Salt Lake Drain is included, the channel's 

capacity is over 2150 cubic feet per second ("cfs"), he testified.86 

When Mr. Poe determined pre-development conditions, he relied on design drawings ofthe 

Drain.87 Relying on these designs, Mr. Poe assumed there would be no restriction on flow to the 
. . . 

Drain,88 but he did not inspect the Drain to see whether it waS actually.constructed in accord.ance 

with the design.89 

On the other hand, Mr. Poe said he considered brush and undergrowth when he evaluated the 

Drain's capacity.90 A Manning's coefficient value corresponds to the rouglmess or the friction-loss 

of a channel based on the presence.ofvegetation in it. Water will not move through a channel that 

includes trees and shrubs at the same rate as it will throug}} a smooth and concrete channel. In 

determining the flow capacity of the Drain, Mr. Poe said it was would be appropriate to use a 

Manning's value between .025 and .05.91 

• 

The peak discharge volumes shown in Applicant's exhibits92 are themaximUIIis that will 

occur once the landfill is completed. In the interim period, especially in the first few years of 

8~ 

86 

81 

88 

89 

90 

91 

92 

Id., p. 21.. 

App. Ex. 7, p. 25-27; Exs. 23 and 24. 

Tr. 68; App. Ex. 7, pp. 30-31. 

Tr. 73-87. 

Tr. 69. 

Tr.71-72. 

Tr. 108-110. 

App. Exs. 23 and 24 • 
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operations, the needed capacity will be less, Mr. Poe testified: The post-development drainage 

patterns typically have the greatest flows of stormwater, he added.93 

Mr. Poe also said the FacilitY's development and operation will not adversely impact water 

availability for downstream users. All of the uncontaminated stormwater run-off from the property 

will still enter the Drain within the property and then flow downstream. 

2. Allie Blair, P.E., Ph.D. 

Dr. Blair holds a Ph.D. in civil engineering from the UniversityofTexas at Austin. He has 

designed irrigation and drainage systems in Texas and New Mexico. He is the district engineer for 

Delta Lake Irrigation District and serves as district or consulting engineer for numerous other water 

and irrigation districts. 

. 
According to Dr. Blair, in its current condition with the existing culverts, the site acts like 

a detention pond and has a peak flow into the Drain ofabout 150 cfs. Applicant proposes to increase 

the peak discharge into the Drain to 873 cfs, with a base flow in the Drain of 300 cfs, to create a 

total of 1,173 cfs flow in the Drain. The North Hargill Drain's actual capacity is 500 cfs, not its 

design capacity of 1,200 cfs, which Mr. Poe relied upon. Once Applicant replaces the 24-inch 

culverts with seven48-inch culverts and three 60-inch culverts, the system Applicant has designed 

will have 900% more flow area than the existing culverts, Dr. Blair testified.94 

• 9) App.Ex.7,p.]8/]6-]8. 

94 Burdette Ex. 6, pp. 9-]2. 
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. As Dr. Blair explained, the Drain carries not only the water that drains from the adjacent 

land, butalso the water flowing from the West Hargill Drain and the South Main Drain, two drains 

that flow into the North Hargill Drain.9s 

During a ten-year stonn. event or greater; the flow in the Drain will be at or greater than ~ts 

design capacity, and .any increase in the discharge rate would increase the depth of flow both 

upstream and downstream. The increased depth offlow may erode the Drain's banks, causing 

structural damage. Similarly, excess water from agricultural fields adjacent to the Drain will be 

impeded from draining into the Drain; this will cause the water to spread out over the land surface 

and result in flooding; Dr. Blair stated. 

Similarly, Dr. Blair said Mr. Poe used a Manning's coefficient value of .08, which is too 

large a value given the Drain's current state. He would have used a value of no more than 0.5 to •
account for theDrain's roughness. A Manning's coefficient of .05 produces a flow rate ofless than 

500 cfs. In Dr. Blair's opinion, 500 cfs is not enough capacity to accommodate the landfill's post

development surface water run-off.96 

Further, Dr. Blair said, when the gates to the Salt Lake Drain are closed, water cannot flow 

there through the Drain. Vegetation, including carrizo and otherreeds and some woody vegetation, 

grows in front ofthe gates. This vegetation affects the ability ofthe drains to ~ove water,. primally 

when the drains are cloSe to design capacity.91 The area around the gates has not been maintained 

in at least two years, ifnot longer; 

9) Tr. 483. 

96 Tr. 478-480.
 

97 Tr.468-471. _.j
•
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3. Troy Allen 

Mr. Allen has been employed by the District since 1988 and is currently the District 

Superintendent. He agreed with Applicant that the District is responsibie for properly maintaining 

. the Drain.98 However, because of lack of resources, the District has not able to maintain the Drain 

to allow it to function fully, and the Drain is not operating at its design capacity due its deteriorated, 

earthen nature and the vegetation that grows in it. 99 Within the next few months the District expects 

to make equipment available for regular maintenance work on the Drains, and the District intends 

to maintain its drains in good condition. Vegetation removal from the "bad areas" ofthe system will 

be completed within a year or two; after that, removal of vegetation will be a regular part of the 

District's maintenance operations, Mr. Allen testified. 100 

But, at present, even though the Drain is able to handle run-off from an average rainfall, it 

cannot handle a heavy rainfall. Even ifthe Drain were maintained in perfect condition, it is unclear 

whether it could carry water resulting from a significant rainfall without flooding. IO 
! Flooding is 

caused not only by water flowing over the levees at low spots, such as the bridge over the Drain on 

Applicant's property, but also by water that is already in the Drain. It reduces the ability to drain 

adjacent lands and backs up water for longer times on these agricultural lands.102 Moreover, the Salt 

Lake Drain has not been used since the 1960s,103 and the Salt Lake Drain is 35 feet above sea level; 

only in a severe stonn event would it be high enough to be used. 

98 Tr. 693. 

99 Burdette Ex. 5, p. 10. 

100 Tr..692-694. 

101 In addition to Mr. Allen, other witnesses recounted episodes offlooding in the area, and Mr. Allen said the City of 
Raymondville floods regularly. Burdette Ex. 5, pp. 8 and] 1. 

• 102 'See Burdette Ex. 5, p.ll .
 

103 App. Ex. 40, p. 53/2-15. It is his understanding that the last time the ditch was used was during Beulah in tlle 1960s.
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Further, Mr. Allen testified that Applicant does not have the District's permission to use the 

Drain for industrial discharge. On May 4,2005, the District passed a resolution by which it adopted 

a policy to not allow any non-agricultural storm run-'offor industrial waste to be discharged into its 

drains, canals, or other facilities. 104 

4. Lawrence G. Dunbar . 

.Mr. Dunbar ho·lds a B.S. in civil engineering, an M.S. in enviroIimental engineering, and a 

J.D. In Mr. Dunbar's law practice, he focuses on drainage law. He has worked for the U.S. Anny 

Corps of Engineers where he spent almost six years in its hydrology and hydraulics branch 

performing floodplain analyses and.stUdies. Relater worked for Espey, Hliston & Associates, mc., • 

as a senior water resources engineer and was responsible for dozens of drainage and floodplain 

studies. 

. Mr. Dunbar visited the site and confirmed that under existing conditions, stormwater run-off 

cannot freely flow into the Drain because ofthe Drain's highbanks: Run-offgenerally flows through 

the banks via the existing 24-inch culverts, and the size of the culverts limits the stormwater

discharge rate. lOS They have a combined flow area of about 16 square feet, and each culvert can 

discharge no more than about 20 cfs. Additionally, Mr. Dunbar said the application failed to 

demonstrate the actual amount ofwater that will be in the Drain when the landfill will be discharging 

stormwater run-off. Increasing the run-offrate into the Drain from about 100 cfs to about 1,000 cfs 

would result in adverse impacts, Mr. Dunbar concluded. 106 

104 Burdette Ex. 5C. 

10' Jd. p. 9, App. Ex. 7, p. 30. 

106 Burdette Ex. 7. pp. 8-10 and 14-15. • 
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D. Arguments 

1. Applicant's Arguments 

.! 

Relying on Mr. Poe's testimony and exhibits, Applicant argued that the proposed Facility 

would not result in adverse impacts to drainage patterns or water availability. The North Hargill 

Drain system has adequate capacity to convey the uncoIitamimlted stonnwater run-off from the. 

Facility. Neither the Protestants nor OPIC disputed Mr. Poe's calculations and modeling ofpost

development hydrographs regarding the timing ofdischarges from the facility in a 25-year, 24-hour 

storm event, Applicant asserted. In any event, the potential impact of a discharge into the North 

Hargill Drain would be, at most, only a temporary, short-term issue during the significant stonn 

event. 

Also, Applicant argued, it is reasonable to assume that the Drain's proper maintenance will 

be occurring well before run~off from the landfill site reaches the levels evaluated in the post

development scenario. In the meantime, stonnwater conveyance will be significantly less than when 

the landfill generates peak flow rates. 

Finally, Applicant asserted, this is not an appropriate forum in which the detennine property 

rights; thus, the Commission cannot decide the issue of Applicant's right to use the North Hargill 

Drain. State courts, not administrative agencies, are authorized to adjud.icate title rights or rights of 

possession in real property, Applicant reasoned. 107 

• 107 CihngMagnolia PeTroleum Co. v. Railroad Commission eT aI., 170 S.W.2d 189, 191 (Tex.1943). 
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2. . Protestants' Arguments 

Applicant failed to examine the existing drainage patterns to .ensure they will not be
 

significantly altered; Protestants argued. Instead, Applicant ~omparedpost-developmentdrainage
 

conditions to what Applicant assumed the pre-development conditions should be, based on the' .
 

construction design ofa 40-year-old system.
 

Applicant relied on a base flowrate of3oo cfs in the Drain as it enters Applicant's property 

rather than calculating the actual flow in the Drain, Protestants added. Thus, it remains unclear how 

much water will be in the Drain when it enters the property, and accordingly, itis also unclear how 

much capacity the Drain will have forrun-()fffrom Applicant's property. Protestants argued that the 

Drain will actually fill up quickly during a large storm event because ofits current capacity t.o handle • 

onlya small amount of run-off. Protestants also noted that under Applicant's proposal, the Drain 

will be expected to handle a flow rate ofabout 75% to 80% ofits total design capacity coming from 

only about 2% of its drainage area. I08 

Furthermore, Protestants asserted, Applicant did not consider the Drain's actual conditions,
 

including the vegetation that affects the flow rate. Once Applicant constmcts the ten larger culverts,
 

the Drain will not have the capacity to accept the high run-off~olume. Also, the area at and around
 

the landfill site is flat, and except for the Drain, has no streams or riversfor surface water to drain
 

into. I09 Applicant's proposed SWMP has the potential to diminish the Drain's ability to drain
 

. neighboring agricultural lands, harm agricultural production, increase the potential for flooding, and 

cause structural damage to the Drain, Protestants contended. 

108 Citing Burdelle Ex. 7, p. 14 (Dunbar) and Burdette Ex. 6, p. 12 (Blair). 

109 App. Ex. 7, p. 22. • 
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In order to implement its proposed SWMP, Applicant must install much larger culverts into 

the Drain, which means it must encroach upon the District's easement, Protestants argued. However, 

Applicant does not have the right to construct culverts on the District's easement, nor can it acquire 

the requisite property interests over the District's objection. Thus, Protestants assert, Applicant 

cannot satisfy Commission rule 30 TAC § 330.62(a), which requires an applicant to have sufficient· 

interest in a property in order to operate its facility. 

In the easement documents; the grantors agreed not to impair the banks ofthe Drain or inlets 

into it, and in Protestants' view, the grantor's successor, Applicant, can divert water for irrigation 

or domestic use only in such a manner as will not injure the Drain or its banks. As a result, 

Applicant cannot implement the SWMP. 

Finally, ifthe District allowed Applicant to use the Drain, it, as a governmental entity, would 

have to let any other industries, including refmeries and chemical plants, discharge water into the 

Drain, Protestants concluded. 

·3. OPIC's Arguments 

The application should be denied, OPIC asserted, because Applicant has not shown 

that the landfill's development would not significantly alter natural drainage patterns by impacting 

water quality, water availability; and flooding. OPIC highlighted the fact the Applicant does not 

have permission to use either the North Hargill Drain or the Salt Lake Drain to discharge excess 

surface water, even though the Drain is on Applicant's property. 

Further, OPIC characterized the application as inaccurate because it relied, in error, on the 

• Drain's operating at design capacity, when the evidence showed that it is over fifty years old, 
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imped,ed by vegetative growth and lack ofmaintenance, and made ofnothing but earth.. It currently 

floods during rain events. Because the Drain does nothave sufficient capacity to carry the surface 

water from the Facility, the increased discharge will damage agricultural land and impede 

appropriate agricultur.aldischarg~. 

E. Analysis 

.The Applicant was requIred to show that natural drainage patterns would not be significantly 

altered by the landfill, and the Applicant has-met its burden ofproofon this issue. It is true that if 

a permit is granted and the Facility is constructed as designed, Applicant will have the capacity to 

discharge a significantly larger volume ofwater and with the Swales, chutes, and culverts, to move 

water offthe site more quickly. But the source ofthe water, uncontaminated stonnwater,will be the 

same as it is presently. • 
Witnesses disagreed about the Drain's capacity to carry water at the level Mr. Poe calculated, 

and testimony about the difference between the design capacity and current conditions was striking. 

Nevertheless, Applicant's SWMP provides for construction of a detention reservoir around the 

property's perimeter; the reservoir will have approximately 206 acre-feet nOImal storage capacity 

and 246 acre-feet peak storage capacity. Having the ability to hold this amount ofwater should give· 

Applicant the opportunity to discharge water when it is less likely to cause flooding or other 

significant impacts. 

Even accepting that the Drain cannot carrywater from significant storms at present and that 

the Salt Lake Drain could be used only in extreme backwater conditions, the high demand on the 

Drain would be only for the 24-hour storm event, which should be an infrequent occurrence. At 

present the property ponds, and because Willacy County is generally flat, other areas flood during 

significant storms. Yet, based on the calculated lag time for run-off from a storm. to peak, 
\ • 
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Applicant's ability to discharge its surface water prior to the peak should minimize the impact on 

downstream properties and also lessen the potential for flooding. Therefore, the AU finds 

Applicant's plan for surface water management is adequate. 

In evaluating the evidence, the AU has not discussed the issue ofwhether Applicant has any 

right to use the Drain and cross over the District's easements to construct larger culverts. Itis 

.possible that those issues may be resolved in the declaratoryjudgement. Apart from the easement, 

the Applicant has an unencumbered interest in the surface estate where waste win be deposited. 

Whether it has any right to construct the plarinedculverts and use the easement for industrial 

purposes cannot be resolved in this forum. 

F. Impact of Gas Wells on Surface Water Management 

Applicant holds no mineral interests underlying the site. There are presently two producing 

nahiral gas wells in the site's North Area. One ofthe wells is located in the North Area's proposed 

reservoir area that would drain into the North Hargill Drain. l 
10 Eight more wells are planned for 

the site. Testimony focused- on whether existing and proposed gas wells on the landfill site would 

impact Applicant's SWMP. 

At least four acres of the surface is used for a drill site, and each existing well requires at 

least a one-to-two-acre pad and an estimated four-to-eight acres £i- roads, pipelines and other 

facilities. According to a BlakEnergy witness, it is not technological~y feasible to drill the wells 

from a location off the landfill site. III 

• 110 Mineral Owners Ex. 7 (Blake) . 

III /d. 
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1. David Blake 

Mr. Blake is president of BlakEnergy, Inc., the oil and gas lessee of Applicant's tract. He 

testified about the two producing wells on the property, the 1RRand' the 5CRR. ,Also, he said, 

BlakEnergy has obtained Texas Railroad Commission permits to drill four more, T-2, T-3, TA, and, 

T-5. Mr. Blake identified four addition~l well locations, 6, 7, 8, and T-6, ~at have not yet been 

pennitted but may be drilled. He saidBlakEnergy has signed contracts with two drilling rigs to drill 

Wells T-3, T-4,and T-5; one ofthose rigs will also drill the T-2ifthe preVious wells are productive. 

The other rig will drill the T-6 if another well, the T-i, is successful. 112 

The existing wells and pro~osed well sites are shown on Mineral Owners' Exhibits 7 and 12. _• 

Well T-5, if drilled and producing, is iiI the eastern third and on the boundary of the North Area's 

south side. I 13 

Mineral Owners' Exhibit 6 shows the approximate locations ofthe pipeli,nesfor the existing 

wells. The pipelines for Wells 1 and C-5 run north from the wells to the site's boundary. The 

pipelines for the four pennitted but undrilled wells would also run.north to the boundary. According 

to Mr. Blake, the proposed pipeline locations would provide themost direct route for the gas to tie 

into the- existing line and use the least amount of acreage. Pipelines must be buried at least 36 

inches. The roads and pipeline easement would need to be 18-20 feet wide, Mr. Blake said.1I4 

112 Tr.] 031. 

113 Mineral Owners Ex. 6. 

114 Mineral Owners Ex. 4, p. 2. • 
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2. Dr. Blair 

• 

"Appiicant will need to make major revisions to its [SWMP] to accommodate the permitted. 

wells and associated service roads,;' even ifthe wells only temporarily disrupt Applicant's plans, Dr. 

Blair testified. l1S Some landfill cells must be eliminated, service roads and pipeline gathering 

systems must be accommodated, and new drainage chutes and channels must be created. Dr. Blair 

said those changes would affect the amount Of water that can be stored in the perimeter detention 

reservoir and the timing ofwhen surface water goes to the reservoir. One or more drainage culverts 

would need to accommodate surface water flow thatwould otherwise be blocked by the well sefvice 

roads and site pads, Dr. Blair stated.116 One ofthe proposed wells, the T-5, would requirerelocation 

ofthe proposed surface water detention area. ll7 It would notbe advisable to bury pipelines beneath 

landfill sectors because it then would be impossible to access the lines if they were leaking or had 

other problems. Also, each well must be accessed by a road, and the pipeline more logically should 

follow the road. 1l8 

Two ofthe wells drilled thus far have contained significant quantities of hydrogen sulfide. 

The gas from both the wells must be trea~ed to remove the hydrogen sulfide before the gas can leave 

the leased premises which requires more space for treatment facilities. 119 

liS ld.,p.519-17. 

1\6 Mineral Owners Ex. 8, p. 4. 

111 ld.,p.4. 

• 118 Minet'al Owners Ex. 4, pp. 3-4. 

119 Mineral Owners Ex. 4, p. 4. 
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3. David Poe 

Mr. Poe cited many reasons why gas wells on the facility property should not adversely affect 

Applicant's surface water management. First, he said, for many years, the welllocatioIis would be 
. . . 

outside the developed areas, based on the sequential infilling. Also, the two-to-four-surface acres 

needed to drill a well and the even smaller area needed for an established well will not be 

significantly different for the well sites than for other non-landfill use areas. Even if wells were 

placed in perimeter orpermanent landfill-related areas, landfill facilities could be re-'routed to avoid· 

the well sites. Third, gathering liiles (piping) used to transport gas are generally below gr~uIid 

surface, and they can also be routed to avoid landfill facilities. Fourth, the landfill is estimated to. 

have a life of at least 45 years, while an oil or gas well is a temporary activity ofvariable duration, 

.depending on whether mmerals are present and the life-span of their economic production. Given 

that the estimated life of these wells is 20 years or less, Mr. Poe said the wells may be plugged and 

abandoned whenApplicant is ready to developed sectors where the wells are located. 120 • 
Even if the Applicant was ready to fill a sector when a well was still producing, the well 

could betaken offproduction and plugged and abandoned by agreement. Another possibility Mr. 

Poe mentioned would be for the Applicant to permanently reconfigure the landfill with a revised 

sequence of-landfill development, to avoid the area where a well w~ 10cated.12I 
. The landfill 

property includes approximately 630 acres with individual cells averaging I 0-to-13 acres; therefor~, 

Applicant could be very flexible in its design, Mr. Poe testified. 122 

Also, drainage ditches would have to be constructedaroundtPe perimeter ofeach area 

excluded for a well, and sideslopes would have to be constructed. Modifications suchas these could 

120 App. Ex. 58, pp. 2-4. 

121 Id., pp. 4-5. 

122 Tr. 1068-1069,1079-1081, and 1095-1096; Ex. 58p. 2-3. • 
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be accomplished as wells were drilled and after the MSW permit for the landfill was granted. 123 

Because it is impossible to predict what wells will be drilled and completed, it is impossible at this 

time to know exactly what SWMP modifications will be necessary, Mr. Po~ said.124 

In Mr. Poe's opinion, landfill development and operation with the reconfigurations would· 

not significantly alter natural drainage patterns because the perimeter detention reservoir's size 

would not decrease. The perimeter detention reservoir would be moved so the two wells would be 

outside the reservoir. 12S Butthe total and peak flows from the North Area into the North Hargill 

. Drain would be no greater. 126 

4. Applicant's Arguments 

Applicant relied on a Commission rule that specifically authorizes permit modifications for: 

changes in the drainage control plan that significantly alter internal stormwater run
on/run-offcontrol without impacting offsite drainage or increasing landfill disposal 
capacity. Changes may include revisions to topslopes and sideslopesof landfills 
which may cause adjustment to approved final contours.127 

In Applicant's opinion, the gas wells on the propertywill not affect the management ofsurface water 

related to the landfill facility in any adverse way. Such modifications could be accomplished, and 

when viewed in the context ofTCEQ's regulatory provisions, the changes do not present reasons to 

deny the application. 

123 Tr. 1081. 

114 Tr 1089. 

12S App. Ex. 58, pp. 7-8; App. Exs. 64-65. 

• 126 App. Ex. 58,pp. 7-8. 

127 30 TAe § 305.70U)(11). 
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As long as the well locations are on areas ofthe site where no landfill-related development 

or construction is occurring, the presence of the wells and their associated. facilities will have a 

negligible effect on surface water ron-off, Applicant argued. The surface ~ea affected for a well is 

small enough and the changes to the·surface (placement ofcaliche pads, pits, berms, tanks and other 

equipment oli pads, etc.) would not sigrlificantly alter surfacewater run-offanymore than other non

landfill use areas ofthe site. Evenviitha reconfiguration peak flows from the landfill area would 

stay the same or decrease. 

It is certainly pos~ible that the wells· would not be producing by the. time the landfill 

development reached a particular area ofthe site. Then, use ofthe surface for landfill development • 

could proceed in the area ofthe plugged and abandoned well. IfApplicant was ready to fill a sector 

where a w·ellwas producing, the parties could either agree for a well to be abandoned or the landfill 

. could be permanently reconfigured, Applicant contended. 

·5. Protestants' Arguments 

Protestants argued that Applica...'1t should be required to sho'w in detail how its SWMP would 

be modified to account for each ofthe permitted wells, as well as for the two existingweils, with 

detailed engineering drawings and calculations for the final, as-built plans. As Protestants view the 

evidence, elimination of the areas Mr. Poe described would reduce the footprint of the landfill by 
. ..( 

some 100 to 120 acres, in addition to the 36 acres eliminated for the two wells already.completed.
 

Each well would require the footprint to be reduced, associated roads and pipelines to be constructed,
 

and slopes to be redesigned. Consequently, thereduction in landfill height and volume would be 

• 
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significant, and Applicant should be required to account for these changes before a permit is 

issued. 128 

6. OPIC's Arguments 

OPIC argued that Applicant failed to adequately address how it will deal with the eight 

additional gas wells planned for the North Area. According to OPIC; it is doubtful that Applicant 

could sufficientlymodify its plan to accommodate eightmore wells that would cover more than 10% 

ofthe North Area.129 Also, use ofthe site's surface estate for gas exploration conflicts with its use 

as a landfill, and the Commission has recognized that gas wells may affect or hamper landfill 

operations. I3O Moreover, according to OPIC, Applicant failed to show the recoIifiguration will not 

• exacerbate the flooding problems caused by the North Hargill Drain's insufficient capacity. 

7. Analysis 

The AU agrees with Applicant's arguments that whilethe gas wells will require changes in 

SWMP, those modifications canbe accomplished. The two existingwellshad not been drilled when 

the site plan was submitted, but now that the wells are drilled, the plan should be revised before 

landfill construction begins, assuming the Commission grants the pennit. 

Ifall plarmed wells are drilled and produce, they could require a significant part ofthe North 

Area's surface; however, the remaining area could be used for infilling. As Applicant has 

128 Mineral Owners' Exhibit] I. 

• 129 Based upon Mr. Blake's statement that the eight additional wells will require approximately 40 acres of land which 
is over 10% of the 396-acre North Area. 

130 30 TAC § 330.131 (b). 
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committed. it can fill the site sequentially to avoid the wells while they are producing. And the 
. . 

Commissiqn's site operating rules allow COIlcurrent operation with n~tural gaS wells that do n.ot 

affect or hamper landfill operations.13
!· 

The Commission did not refer t() SOAH the issue of whether Applicant holds sufficient 

interest in this property. In aprehearing ruling, the Al.J declined to expand the issues to include this 

inquiry. and it is not further discussed in this PFD. 

G. Floodplain 

1. Applicable Law 

TCEQ's rules direct a p~t applicant to: • 
(i) Identify whether the site.is located within a lOO-year floodplain. Indicate the
 
source ofalldata for such determination and include a copy of the relevant Federal
 
E~ergency Management Agency (FEMA) flood map. ifused~ or the calculations and
 
maps used where a FEMA map is not available. Infonnation shall also be provided
 
identifying the IOO-year flood level and any other special flooding factors (e. g.• wave
 
action) that must be considered iridesigning. constructing, operating, or maintaining
 
the proposed facility to withstand washout from a 1OO-yearflood. The boundaries of
 
the proposed landfill facility should be sh~wn on the floodplain map. 132 .
 

Ir a landfill site is within the floodplain an applicant must provide additional protections against 

flooding and secUre approval from various governmental entities. 133 

III 30 TAC § 330.131 (b).
 

Il2 30 TAC § 330.56(f)(4)(B)(i).
 

III See 30 TAC §§ 330.51 (b)(4); 330.55(b)(7).
 • 
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2. David Poe 

In preparing the application's hydrological information, Mr. Poe relied on the map identified 

as Applicant's Exhibit 13, page 6B.l .. According to Mr. Poe, the FEMA map shows whether the 

landfill area to be located is in a lOO-year floodplain by using different codes to show the particular 

zones. As Mr. Poe explained, the area shown on a FEMAflood map is divided into smaller areas, 

or-''panels,'' sothat more detailed information, like the boundary lines of various zones, can be 

shown on enlarged flood maps. However, where such detail is unnecessary, such as when panel 

areas are entirely outside flood areas, FEMA does not print all enlarged panels for a county. 

• The landfill site is located within the panel area marked with an asterisk. As shown by the 

note at the bottom of the exhibit, this means the area within the panel is in Zone C, Mr. Poe stated. 

Zone Gis not a IOO-year flood area; it is described in the map key as an area ofminimal flooding. 

Based on this infonnation, Mr. Poe concluded that the proposed landfill site is not located within a 

lOa-year floodplain. 134 

3. Lawrence G. Dunbar 

Relying on his 30 years of experience with FEMA floodplain maps, Mr. Dunbar said 

Applicant Exhibit 13 is not actually a FEMA floodplain map but, instead, is a map index. The map 

index reveals only what floodplains FEMA has calculated and mapped. When FEMA studies a 

particular floodplain, Mr. Dunbar said, it prepares a map ofthe floodplain, and the map index, such 

as the one attached to Applicant's pennit application, indicates that FEMA has studied that particular 

floodplain and produced a map for it. If, however, FEMA has not studied a particular floodplain, 

• 
no map of the area is prepared, and the map index indicates there is no FEMA floodplain map by 

\].4 App_ Ex.7, pp.lO-ll. 
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signifying: "Panel not printed." In either case, a map index does not show floodplains, he 

testified.ns . 

4. Applicant's Arguments 

Applicant argued that the document included inApplicant'sExhibit13 is the relevantFEMA 

floodplain map for the unincorporated areas ofWillacy County, Texas, including the area where the 

landfill site is located.136 As directed by TCEQ rule, Applicant used this map as its source to 

detennine the proposed landfill site is not located within a 100-year floodplain. 137 Also, Applicant 

noted, the map shows only two areas for which flood information was not provided. and they are 

identified with the label, "AREANOT INCLUDED." These are the Cities ofRaymondville and Lyford. 

However, Applicant contended, the map does provide a FEMA flood-hazard detennination for the • 

proposed landfill site. 

5. Protestants' Arguments 

A map index cannot substitute for a FEMA map, and since there is no FEMA map in the 

record. Applicant failed to meet its burden on this issue, Protestants reasoned. Further, Protestants 

.asseltcd, Applicant did nOL dctennine the 100-year floodplain or flood level by use ofcalculations; 

therefore, it did not take the steps requited to protect its facilities, roads, surface water controls, and 

weighing station from flooding, as required by the Commission's rules. 

m Tr. 582; See also Burdette Ex. 7, pp. 5-6. 

136 App. Ex. 7 p. 11/1-5. 

131 /d., p. 11/28-31. • 
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6.	 Analysis 

While the Protestants maybe quite correct in saying there is not an actual FEMA map for the 

property, Applicant's Exhibit 13 clearly shows the site is not in a floodplain. Apparently, FEMA 

. has not found it necessary to create a detailed map since the entire panel is outside the floodplain. 

Thus, even though witnesses confi~ed that the area floods, the ALl finds Applicant adequately 

complied with the Commission's requirement ofproviding a floodplain map. 

VI.	 DID THE APPLICANT IDENTIFY AND ADEQUATELY CONSIDER IMPACTS 
ON ALL RELEVANT ENDANGERED AND THREATENED SPECIES? 

Parties arguments on this point focused on whether the Commission's rules protect a species 

that is not listed as an endangered and threatened species under federal law, Applicant's biological 

assessment and site operating plan ("SOP'') were sufficient to protect endangered and threatened 

species, and the site includes critical habitat for endangered and threatened species that will be 

impacted by the landfill .. 

.•:. 

The following species could be impactedby the landfill project ifsuitable habitat was present 

on the property.138 Witnesses discussed the species in bold letters in some detail: 

Species Federal Listing State Listing 

jaguarundi endangered endangered . 

ocelot endangered endangered 

northern aplomado falcon endangered endangered 

South Texas siren not listed threatened• 138 Burdette Ex. 17; App. Ex. 29; App. Ex. 30, Attach. CoO 
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Texas Botteri's sparrow rare threatened 

cactus ferruginous pygmy 
ow] 

not listed threatened 

interior least terns endangered endangered 

white-tailed hawk not listed threatened 

piping plover threatened threatened 

American peregrine falcon not listed endangered 

brown pelican endangered endangered 

sheep frog not listed threatened 
1--. 

blaek-spotted newt 
__n 

rare threatened 

Cones' rice rat .rare threatened 

black-striped snake 
-

not listed threatened 

indigo snake not listed threatened 

Texas tortoise not listed threatened 
-
northern cat-eyed snake 

-
not listed threatened 

Texas horned lizard rare threatened 

A.' Applicable Law 

As specified in Commission rules 30 TAC §§ 330.53(b)(13)(B) and 330.129, an MSW 

facility and its operation must not resuli in the destruction.or adverse modification ofcritical habitat 

for endangered or threatehed species or cause or contribute to the taking of any endangered or 

threatened species. The Commission has defmed an endangered or threatened species as any species . 

listed as such under Federal Endangered Species Act, 16 U.S.C. 1536 § (4)(a)(1), as amended, or 

under the Texas Endangered Species Act. 139 Thus, the rule raises the issue ofwhether a species 

Il9 30 TAC § 333.2(41). • 
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listed only as threatened under state law and not under federal law, such as the indigo snake, must 

be protected. 

The Commission has also defmed other terms applicable to this.case: 

Taking - Harassing, hanning, ... an endangered or threatened specieS or attempting 
to engage in such conduct. 

Harassing - An intentional or negligent act or omissioll thatcreates the likeli~ood of 
injury to wildlife by annoying it to such an extent as to significantly disrupt nonnal 
behavioral patterns that include, but are not limited to, breeding, feeding, or 
sheltering. 

.\
 Harming - All act of omission that actually injures or kills wildlife, including acts
 
that annoy it to such an extent as to significantly disruptessential behaviOral patterns, .
 
that include, but are not limited to, breeding, feeding, or sheltering; significant
 
environmental modification or degradation that has such effects is included within 
the meaning ofharming. 140 

With its application, Applicant was required to submit an Endangered Species Act ("ESA") 

compliance demonstration under state and federciI law. \4\ Also, the Commission has indicated that 

an MSW pennit applicant should consult with the ED to deteniline the need for specific infOImation 

re1atin~ to protectionofendangered species. Ifa facility will be located in the range ofan endangered 

or threatened species, a qualified biologist's biological assessment may berequired in accordance 

with standard procedures of the USFWS and Texas Parks and Wildlife Department ("TPWD~»to 

determine a facility's effect on the endangered or threatened species. '42 

140 30 § 330.53(b)(13)(A)(ii), (iii), (iv) . 

• 141 30 TAC § 330.5 1(b)(8). 

142 30TAC§330.53(b)(13)(C). 
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B. Evidence 

1. Edward Myers 

Mr. Myers, a project manager for RJR Engineering, Ltd, L.L.P., holds a B.S. in construction 

engineering. Earlier in his career, he was a field inSpector in the solid waste program for the Texas 

Department offiealth (''TDH''), the state agency that oversaw the Texas MSWmanagementprogram 

before the Texas Water Commission (now TCEQ) assumed that role.143
. After reviewing Applicant's 

endangered-and-threatened-species materials, including the reports prepared byKBA EnviroScience, 

Inc., regarding the species,I44 Mr. Myers concluded that the infonnation was comparable·to and, in . 

most cases, more detailed than otherpennit application materials regarding those species. With one 

exception, the Panama Road Landfill, Mr. Myers did not know ofany MSW landfills in Texas that • 

have any special operating provisions or procedures related to endangered or threatened species. J4S . 

2. Keith Bradley 

Although he is not an expert on any particular species,146 Mr. Bradleyhas been involved with 

more than 200 endangered and threatened species evaluations.147 On February 25,2002; a biologist 

with Mr. Bradley's finn visited the site and perfonned a habitat evaluation. On February 12,2004, 

Mr. Bradleyhimselfvisited the site to evaluatehabitat and gather infonnation to develop aprotected

14] For TDH, Mr. Myers inspected landfills forregulatory compliance and investigated solid waste complaints for ten 
years. Later, he was employed by Waste Management ofTexas, Inc., for seven years as a compliance manager, landfill 
manager, and engineering manager. In Mr. Myers' past seven years in the consulting business, his work has focused on 
solid waste applications. App. Ex. 32, p. 2. 

144 Applicant's Exhibits 28 and 29. 

14~ Ex. 32,p. 5.. 

146 Tr.233/16-19.
 

147 App. Ex. 26, p. 2/11-14.
 • 
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species-mitigation plan. 148 As he noted, the landfill site is under cultivation for cotton, ~d 

surrounding properties to the east, west, and south are also primarily farmland. In Mr. Bradley's 

opinion, the proposed landfill and most properties to the east, west, and south (with the possible 
. . 

exception of the drainage ditches) do not provide suitable habitat for endangered or threatened 

species. 149 

Nevertheless, Mr. Bradley acknowledged, the Teniente Tract of the wildlife refuge, which, 

is approximately Yz mile north of the landfill site at its closest, includes highly valuable habitat. The 

wildlife sanctuary includes dense thickets of shrubs intermixed with open grassy areas; trees vaiy 

in sizeand structure. Compared to the Facility site, the property directly north of the site provides 

quality habitat, but it has not yet developed the vegetative structure present in the Teniente Tract, he . 

said. ISO That property to the north and northeast was once fanned, but now has sparse herbaceous, 

and woody vegetation. 

Mr. Bradleytestified that "critical habitat" is one ormore specifically described locations that 

have been designated by the USFWS as essential to the conservation of a threatened or endangered 

species. In his opinion, no critical habitat exists on the landfill site, and the proposed Facility and 

its operation will neither destroy nor adversely modify the critical habitat of any endangered or 

threatened species. In addition, the Facility and its operation will not cause or contribute to the 

taking of any specie~ listed by either USFWS or TPWD as endangered ortr..reatened spccies.J51 

TPWD maintains theTexasBiological and Conservation Data System (UTXBCD") database, 

a compilation, by county, ofplant and animal species listed by either the USFWS or the TPWD as 

148 App. Exs. 29 and 30. 

•
 
149 App. Ex. 30, p. 1-2.
 

ISO Id., p. 2.
 

lSI App. Ex. 26, p. 7.
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endangered, threatened, or rare. Even when an animal is listed for a particular county, Mr. Bradley 

said, that does not necessarily mean the animal is found throughout or even in the county. It simply 

means that the species has been or may be present somewhere in the county. So, Mr. Bradley 

concluded, the chance ofa listed species beingpresent at a given location is very small, even if the 
, 

species is included in the TXBCD for a county. The actual presence of a species at a particular 

locationis dependent on many factors, including whether that location provides suitable :habitat for 

the species and the availability ofother suitable habitat, he explained.152 

The TXBCD, updated as ofSeptember 2004, lists 38 threatened or endangered species for 

_Willacy County.153 Following the table in Applicant's Exhibit 30, Attachment C, there is a 

discussion of each of the listed species, including information on its range, habitat, and food 

preferences, whether it has been identified as occurring on the Teniente Tract, and notes regarding 

suitabilityofhabitat and other factors that would affect the likelihood ofits occurring on the landfill •site and being adversely impacted by its operation.154 

In Mr. Bradley's opinion, 21 ofthe 38species are not likely to use the area in the vicinity of 

the proposed landfill. Ten of the species could potentially use th~ Drain near the landfill, but even- 

if they did, the landfill operation willnot disturb the area adjacent to the Drain, he stated. Seven of 

the species on TPWD's list could use areas near the site away from the Drain; however; he expects 

none of those species to be adversely affected by landfill operations. Four ofthe seven species are 

birds (American and Arctic peregrine falcons, gray hawk, and white-tailed hawk). In Mr. Bradley's 

-opinion, the birds could be present temporarily for feeding but not for a longer-term, such as when 

nesting. Most of the potential sources of adverse impact on ,the land~ll site (trucks, compactors, 

bulldozers, etc.) are very noticeable and slow movi~g, so the birds could easily avoid them. Also, 

152 

•
Jd.• p. 5111-22. 

15] App. Ex. 30, Attach. C, p. 2-3; App. Ex. 26, p. 7/32-36; App. Ex. 31; App. Ex. 26, p. 6/4-15: 

/ 

154 App. Ex. 30, Attach. C, pp. 3-11. 
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the listed birds are rare, and there are no unique or unusual features of the site that would tend to 

make it a preferred location for any of them, he added, especially when compared to other areas in 

the vicinity that offer more attractive habitat. lss 

• 

The landfill site is potentiallysuitable for three other listed species: the black-striped snake, 

the Texas homed lizard, and the Texas tortoise, but nearby non-agricultural areas and the wildlife 

refuge offer better habitat. The black-striped snake prefers to hide during the day under layers of 

moist vegetation. The Texas homed lizard prefers to eat harvester ants that feed on plant seeds, and 

plants seeds would be scarce on the developed landfill. The Texas tortoise prefers to rest during the 

hot portions of the day under clumped vegetation and eats prickly pear and other vegetation. 

Suitable habitat and food exists for these species offsite, and in those other areas would be expected 

to hold any of these reptile species if they do, in fact, reside in the viCinity.JS6 Also, Mr. Bradley 

recognized that the North Hargill Drain provides prey, cover, and a dependable source ofmoisture 

for the indigo snake. 157 But, he emphasized his opinion that landfill construction and operation will 

not disturb the Drain. lss 

To address any concern about· these species, the Applicant has proposed a threatened and 

endangered species management plan. ls9 In Mr. Bradley's opinion: implementing this plan would 

further reduce the chances for any adverse impact to these species and would make the operations 

no more likely to adversely impact them than the current agricultural operations in the area. The plan 

has several components, including education, obserVation, and notification programs for site 

155 App. Ex. 26, pp. 7-8.
 

'Sll Id., p. 8.
 

151 Tr.261120-25.
 

• 151 App. Ex. 29,p. 11. 

1$9 App.Ex.43. 
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personnel; a survey; an~ f?r the homed lizard only, a removal/relocation prograrnto be implemented 

by a qualified biologist. '60 

3. Texas Parks and Wildlife Department 

TPWD also indicated that the South Texas siren had been documented within a mile ofthe 

site" One of the agency·s habitat review assistants recommended that the wildlife refuge manager 

be contacted before projectactivities-began. That agency also recommended the use ofprecautions 

to avoid harming endangered and thteatenedspecies. 161 

4. U.S. Fish and Wildlife Service •
Ernesto R;eyes; k. Senior Fish and Wildlife Biologist for the USFWS, filed a letter on behalf 

ofthe servic.e, dated July 18,2003. Mr. Reyes said the USFWS was not opposed to construction of 

a new landfill to serve the waste generated by the growing Rio Grande Valley population. However, 

he stated: 

Our concern is the location of the site; To the North of the landfill site are three
 
LowerRio Grande ValleyNational WildlifeRefuge tracts (Teniente, Payne, and East
 
Lake). [Olne is adjacent and two-are withinYz mile ofthe proposed site. These three
 
tracts are part of La Sal Vieja ecosystem. One of our main concerns will be the
 
tremendous increase ofLaughing Gulls, racoons and coyotes atthe three lakesnear
 
the proposed site. - Gulls, racoons' and coyotes are predators to and will have a
 
negative impact to the migratory birds at La Sal Vieja. _Wintering piping plovers
 
(Federally-threatened) and nesting interior least terns (Federally-endangered) are
 
found at all three lakes. Other migratory bird species ofconcern-are theAudubon's
 
oriole, Brownsville common yellowthroat, Cerulean warbler, Ferruginous hawk,
 
Loggerhead shrike, Reddish egret, Sennett's hooded oriole, Texas Botteri's sparrow,
 

160 App. Ex. 26, p. 9. 

161 Burdette Ex. 17. 
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Texas olive sparrow, and White-faced ibis[.] [A]ll could be impacted by the 
Laughing Gulls. 

Containment of wind blown trash bags flying out of the landfill and littering the 
northern refuge tracts is another major concern. Will there be high fencing 
surrol!l1ding the landfill to catch some of the flying debris? 

... as a Federal agency responsible for the protection ofmigratory birds, the Service 
recommends vegetation disturbances potentially associated with these activities to 
avoid the general nesting period ofMarch through August or:that areas proposed for 
disturbances be surveyed first for nesting birds, in order to avoid the inadvertent 
destruction ofnests, eggs, etc. 162 

Mr. Reyes also expressed concern about protection of surface water. 

5. Issues Regarding Particular Species 

a. Ocelot 

Linda Laack has an M.S. in range and wildlife management. For her masters thesis, she 

wrote, "Ecology ofthe Ocelot in South Texas." For five years, Ms. Laack managed field operations 

for a study on ocelot ecology and distribution in south Texas.A1s~, for many years, she was a 

wildlife biologist for the USFWS, where she coordinated studies on ocelots. 163 

Ms. Laack identified a potential ocelot travel corridor alon!? a drain within Y2 mile of the 

proposed site. 164 The USFWS list shows ocelots as being present in the Teniente tract ofthe wildlife 

162 Burdette Ex, 14. Emphasis in original. 

163 Burdette Ex.l2, p_ 6/24-26.e 164 Jd., p. 6/28-30. Another witness, len)' Taylor, also testified to having seen an ocelot in the area. 
Burdette Ex. 6, p. 3/3 I. 
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refuge,165 and possibly, in Kenedy, Cameron, arid other parts ofWillacy County. 166 Because Willacy 

County is centrally located, it is particul~ly important to preserve the WiJIacy County habitat.167 

Landfill construction will fragment the ocelot habitat, she added. 168 

b. Texas HoroedLizards 

Scott E. Henke, Ph.D., holds a Ph.D. in wildlife science from Te)(as Tech University. Heis 

a professor at Texas A&M University in Kingsville in the Department of Animal and Wildlife 

Science. For the past ten years. he has conducted researchconcerning the biology and ecology of 

Texas homed lizards in southern Texas.16~ Like Ms. Laack, Dr.· Henke expressed concern about 

fragmentation and degradation of the lizard's habitat if~e landfill is constructed.170 Even though 

it is under cultivation, the site could presently shelter Texas horned lizards. he said.171 Also. Dr. 

Henke noted, Applicant's site visits took place in November and February. when the Texas horned 

lizard would have been hibernating; consequently, its observation at that time would have been 

precluded.172 

165 App. Ex. 30, Attach. C, p. 8..
 

166 Burdette Ex.12,p. 7/41-41.
 

167 Burdette Ex. 12, p. 8/6-8.
 

168 Id., p. 813c8.
 

169 Burdette Ex. 10; p. 5.
 

110 Burdette Ex. 10, p. 2/23-25.
 

171 Tr. 737-739. 

172 Jd., p. 4/16-18. • 
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Texas horned lizards consume mainly harvester ants.173 During his site visit in May 2005, 

Dr. Henke observed several active harvester ant mounds in the vicinity ofthe proposed site.174 Ray 

Burdette and John Kupek both observed Texas horned lizards when visiting land near the proposed 

site on June 17,2005.175 Other witnesses also testified to having seen the lizards in the area. 176 

c. Interior Least Terns 

William P. Kuvlesky, Jr., holds a Ph.D. in wildlife and fisheries science. He has worked as 

a chiefrefuge wildlife biologist for the USFWS and currently is an associate professor and research 

.scientist at the Caesar KIeberg Wildlife Research Institute at Texas A&M University in Kingsville: 

• There is a breeding colony of least terns at the wildlife refuge near the site, and in Dr. 

Kuvlesky's opinion, it likely includes the endangered interior least terns. In order to conclusively 

detennine whether interior least terns are present, it would be necessary to capture the birds and 

collect morphological and plumage coloration data. 177 

d. Wbite-Tailed Hawk 

Mr. Burdettehas observed white-tailed hawks on the site and onproperty adjacent to the site, 

but it has been some years since he saw them. J18 Ms. Laack said she has observed the white-tailed 

173 Jd., p. 3127-28. 

174 !d., p.4/10-12; Burdette Ex 13, p. 10128-31; Tr. 738/5-8. 

I7S Burdette Ex I, p. 22/37-40; Burdette Ex 13, p. 10/10-13. 

176 Burdette Ex 4, p. 3/31-32; Burdette Ex. 8, p. 2/1-11. 

• 177 Burdette Ex. II, p. 9. 

178 Burdette Ex. l,pp.·ll and 18. 
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hawk on the Teniente Tract. l79 Dr. Kuvlesky noted that white-tailed hawks are often seen in 

agricultural areas and are present in the Rio Grande Valley. The hawks are sensitive to human 

presence and may abandon their ne~ts when disturbed by humans. ISO 

e. Ferruginous Pygmy Owls 

Dr. Kuvlesky is aware of ferrUginous pygmy owl·breeding grounds within five to ten miles . 

of the proposed site, and the owls likely use the wildlife refuge property near the site as dispersal 

habitat. 181 

f. Indigo Snake 

•
Dr. Henke said the Drain is a good riparian habitat for indigo snakes, and they would likely 

use the Drain as corridor from the neighboring USFWS property. According to Dr. Henke, 

Applicant's use of the Drain for surface water management may result in the destruction or adverse 

modification of the critical habitat of this species. In addition, Dr. Henke said the proposed 

storrnwater run-off from the landfill will likely hann the Drain's wetlands and the habitat of the 

indigo snake by increasing sediment in the Drain's water; increasing the quantity and flow ofwater 

in the Drain, and possibly contaminating the water that enters the Drain from the landfill. 182 

179 Burdette Ex. 12, p. 4/31-33 (UI observed the indigo snake, the Texas tortoise; and white-tailed hawk on several 
of the Lower Rio Grande Valley National Wildlife Refuge units, including the Teniente Tract.") 

180 Burdette Ex. II, pp. 4-5. 

181 Burdette Ex. 11, p. 5/24-28. 

182 Tr. 766; Burdette Ex. 10, pp. 2, 5. 
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A Protestant and area landowner, David Hoelscher has seen the snakes in his fields and 

irrigation drain, and has seen them feeding on frogs around the Drain. I83 Witnesses Carla Haynes, 

Linda Laack, and Ray Burdette also have seen the indigo snake in the l~ndfill-site area,I84 and 

another witness provided a recent photograph to confinn the presence of the indigo snake on her 

nearby property. 185 

6. Scavengers 

• 
Protestants' witnesses addressed impacts that scavengers drawn to the site could have upon 

endangered and threatened species. Linda Laack noted, ''unusually large concentrations of birds, 

such as guils artificially drawn to a large food source, are also ~ore likely to spread disease, which 

may pass to other nearbyspecies.',186 She added, "[i]fthe landfill attracts scavengers and predators 

such as coyotes, feral dogs, and raccoons, any ocelots in the vicinity could be exposed to increased 

risk ofpredation and spread ofdisease. Those diseases could include rabies, feline leukemia, mange, 

187etc.

Dr. Henke also expressed concern about avian scavengers, noting, "landfills entice avian 

predators, such as Laughing Gulls, to the area, which can be a direct mortality source, especially of 

hatchling and juvenile [Texas homed lizards] ."188 

183 Tr. 661-663 (Hoelscher). 

184 Burdette Ex. 8, p. 2113·18; Burdette Ex. 12, p. 4/31-32; Tr. 66]123-25; Burdette Ex. 46, p. 79 (Burdette). 

115 Burdette Ex. 25. 

186 Ex. 12, p. 13132-34. 

• 187 Ex. 12, pp. 6/40--42 and 10/31-32, Tr. 807n-12 

188 Ex. 10, p. 4/35-37. 
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As for the interior least terns, seagulls would also be the greatest scavenger threat, Dr. 

Kuvlesky testified. In his opinion, gulls would be abundant on a daily basis and would represent 

ahnost a constant predatory threat to an interior least tennbreeding colony. Likewise, he said, 

raccoons, opossums, and fera~ hogs, cats, and dogs would be attracted thesite and consume the eggs 

and chicks. Scavengers will impact rodents, reptiles,birds, invertebrates, and small mammals. 189 

Dr. Bryant agreed with these concerns about scavengers, noting "mortality will increase fot 

species near the site along the North Hargill Drain because ofpredation. Gulls will feed on fish and 

reptiles u!:iing the riparian corridor. Coyotes, feralpigs, and raccoons will also feed on fauna that use 

habitats within the riparian system."Control ofscavengers will be difficult ifnot impossible, Dr. 

Bryant stated because of the refuge provided in nearby landscapes. Dr. Bryant advised using a 

different location for the landfill as the only effective way to prevent· detrimental impacts on 

endangered and threatened species. l90 
• 

7. Chemicals 

Insecticide and pesticide uSe at the Facility would be another threat to the Texas homed 

lizard, Dr. Henke said; 191 Pesticides kill harvester ants, the main prey ofTexas homed lizards 192 John 

Kupek, has had a pest control business since 1992, is certified by the Texas State Board ofStructural 

Pest Control and has a B.S. in biology. Mr. Kupek said integrated pest management to control pests 

could make it unnecessary to use pesticides at the landfill. 193 

189 Ex. II, pp. 10/44-11/8; 6130-39. 

\90 Burdette Ex. 9, pp. 6-9. 

19\ Burdette Ex. 10, p. 4/37-40. 

192 /d.• 10, p. 4/40-42.
 

193 Burdette Ex. 13; Tr. 965/10-14.
 • 
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... 

8. Roadway Mortality 

A landfill will increas~ the amount of truck use in the area (i.e., trucks dumping refuse), which 

potentiallywiJJ create greaterrisks to Texas horned lizard, Dr. Henke testified."194 Similarly, as Ms. 

Laack testified, roadway mortality is the most significant documented cause of death for ocelots. 

Ocelots are known. to travel down drainage ditches, which may put them at increased risk of 

mortality due to increased traffic in the area. She referenced an irrigation ditch running to the west 

ofthe site that has suitable habitat for ocelots and could be used as an ocelot-movement corridor. 195 

C. Arguments. 

1. Applicant's Arguments 

The Applicant argued that its endangered and threatened species information was comparable 

to ormore thorough and detailed than similar infonnationpresented for otherMSW landfill facilities 

in Texas. This is significant, according to Applicant, because. an applicant for a permit in an 

administrative proceeding must be treated similarly and subjected to the same application 

requirements as other applicants. 196 Further, it asserted, it was not required to address biological 

impacts to species listed as threatened only on the state's list. 

Pursuant to the federal Endangered Species Act ("ESA"), USFWS is authorized to list both 

endangered and threatened species. Therefore, any such species listed by USFWS comes within the 

194 Burdette Ex. 10, p. 4130-33. 

195 Burdette Ex. 12, p. 6/44-712. e 196 Citing Stan· County v. StmT 1m/liS Servs. Inc., 584 S.W.2d 352, 355-56 (Tex. Civ. App. - Austin 191~;writ refd 
n.r.e.).· . 
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scope of TCEQ's rules. The situation for state listing is different, according to Applicant. Under 

the Texas ESA (parks and Wildlife Code Chapter 68, "Endangered Species"), the TPWD's Director 

is authorized only to list endangered species ofanimal wildlife. In Texas, threatened animal species 

are identified not through the listing process described in § 68.003 of the Texas ESA, but through 

a rulemaking process authorized in another chapter of the Parks and Wildlife Code, Chapter 67, 

''Nongame Species." Because the Texas ESA authorizes only the listing endangered species, 

Applicant asserted that TCEQ's MSW requirements do not extend to state-listed threatened species. 

In response to Protestants' argwnents that Applicant should have made more detailed 

investigations: including capturing and collecting physical data from individual birds that maybe 

present at the wildlife refuge, Applicantargued there is no legal basis for requiring such actions. The

evidence in the record tends to indicate the presence of an unknown subspecies of least terns at La 

Sa) Vieja, but Applicant was not required to investigate whether those birds are interior least terns. • 
In fact, the Applicant argued, the evidence does not support a finding that any endangered or 

threatened species inhabits Applicant's property. Three of Protestants'. expert witnesses (Drs. 

Bryant, Kuvlesky, and Henke) and another expert who did not testify in this proceeding, Dr. 

Fulbright;made an investigative site visit in May of2005. 197 Another ofProtestants' expects, Ms. 

Laack, has spent time in the vicinity, including site visits to the wildlife refuge located Y2 mile to the 

north and to the ApplicaIit's property.198 In addition, Applicant's expert, Mr. Bradley, obtained 

information related to potential occurrences of endangered and threatened species from several· 

sources, including TPWD, USFWS, and the wildlife refuge's staff. 199 None ofthe these experts saw 

an endangered or threatened species on the property, Applicant noted. 
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As for Mr. Burdette's testimony that he had seen a white-talked hawk, Applicant indicated his 

direct knowledge ofthe Applican~'s property is more than five years old, and he did not identify the 

times of any of his observations. As a result, Mr. Burdette's testimony cannot be relied on to 

establish any current conditions on the site. 

Even to the extent that the evidence suggests the presence ofspecies near the site, those facts do 

not meet the threshold test under endangered and threatened species lawthat the species be present 
. . 

• 

at the location of the activity under consideration.2
°O' Protestants complained about construction 

activities on the landfill prop,erty and in the North Hargill Drain and also said they were concerned 

about habitat destruction and fragmentation, predation, scavengers, reduced prey base, spread Of 

disease, roadwaymortality, andtoxic chemicals that they-allege will occur as a result ofthe landfill. 

Even if the facts alleged by Protestants were true,they have not shown them to be legally relevant 

to any standard applicable to this issue, Applicant argued.. 

Applicant asserts its consideration ofstate-listed threatened species went beyond what is required 

by TCEQ rules. Six of the 13 species are aquatic animals (the'manatee and five sea turtles) that 

would not occur on or near the Applicant's tract, and two are mammals (gulf coastjaguarundi and 

ocelot) for which no nearly habitat exists, except for the wildlife refuge. 

Five of the 13 species are birds and Applicant argues that the Facility's development will not 

adversely impact them. Again, except for the wildlife refuge, the Applicant does not expect three 

of the bird species to be in landfill's vicinity.201 Even though the interior least tern could occur 

within the wildlife refuge and even in the West Main Drain, Applicantsays the landfill will not 

• 200 Citing especially, Defenders ofWildlife v. Bemal, 204 FJd 920 (9th CiT. 2000). 

201 The brown pelican, northern aplomado falcon, and piping plover. Ex. 30, Attach. C, pp. 4, 6. 
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adversely impact that species.202 And the American peregrine falcon could occur on ~e site only 

during migration because it is highly ~obile.203 

The indigo snake is not .listed as endangered by either USFWS or TPWD, and it is listed as 

threatened only by TPWD, not by USFWS, Applicant noted:204 In addition, Applicant emphasized 

that the Commission's rule prohibits the "destruction or 8:dverse modification of critical habitat." 

Applicant asserts that the site does not include critical habitat for any federal or state listed 

end~gered or threatened species, including the indigo sriake.20~ Further, the Facility will neither 

cause nor contribute to the taking of any e~dangered or threatened species.206 

The federal ESA requires a degree of certainty regarding the presence of species of concern 

before a permit can be denied, Applicaniadded.207 Even.under the broader federal rules, denying a 

permit based on endangered or threatened species issues requires more than speculative testimony •that a species may be present on a site or impacted by the proposed activity. 

. AsApPlicant views the evidence; the site's iun~offwill have less potential for impacting species 

than run-offfrom other properties. The only water it proposes to discharge will be similarin quality 

202 Ex. 3D, Attach. C, p. 5. 

203 Ex. 3D, Attach. C p. 4; Ex. 26 p. 8n-15. 

204 Exlubit 3D, Attach. C, p. 3. 

70S Ex. 26, p. 7/8-23. 

206 ld.• p. 7/25-9/13. 

207 . The Secretary of the Interior couid include within the prohibitions ofthe.ESA ';~ignificationhabitat modification 
or degradation where it actually kills or injures wildlife, but not a ruling that such actions must be or necessarily are 
prohibited under the ESA. Babbitt v. Sweet Home Chapter, Communities for Great Ore., 515 U.S. 687, 703, 705 
(1995). Applicant also cited Forest Conservation Council v. Rosboro Lumber CompalTJl, 50 F.3d 78 (9'h Cir. 1995), (an 
iuuninent threat of injury to wildlife) justified an injunction; Marbled Murrelet v. Babbitt, 83 F.3d 1060, 1066 (9'h Cir. 
1996), (a reasonably certain threat of inuninent hann to a protected species is sufficient for issuance of an injunction); ._ 
and Defenders ofWildlift v. Bernal, 204 F.3d 920 (9th Cir. 2000), (insufficient evidence 10 prove that a pygmy-oWl used 
any portion of the 60 acre parcel upon which the school complex was to be built.) 
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to other stonnwater run-off. In addition, the Applicant site represents only a small percentage ofthe 

watershed that drains to the North Hargill Drain; thus, other properties will discharge a greater 

volume of water. 

2. Protestants' Arguments 

According to Protestants, Applicant has failed to adequately investigate, identify,and address 

relevant impacts upon the relevant endangered and threatened species. A thorough evaluation of 

birds requires observations in at least two seasons, spring and fall, Protestants argued, and small 

mammals and reptiles also must be observed in two seasons, summer and winter. Because the area 

is "a funnel for migrating birds in North America," a biological impact study should be more 

. exhaustive than the one Applicant conducted.20B As Protestants noted, Applicant's expert witness 

testified that the habitat in the Drain and on the rest of the property would be very different, but 

Applicant did not address species that might inhabit the Drain. Applicant did not outline any 

integrated pest management practice to control pests without hanning other species. 

Protestants cited the Commission'sdecisioIi in the Blue Flats case in which the Commission 

found the SOP was inadequate to address impacts on threatened and endangered species.209 Blue 

Flats' plan set forth that it would notify the TPWDof any specimens obserVed; contact TPWD for 

any necessary permits to handle the species, and relocate any Texas homed lizards found to areas 

outside ofthe landfi 11 development.210 However, the Commission concluded that Blue Flats did not 

lOB Tr. 883/5-20. 

• 
209 SOAH Docket No. 582-98-1390, TNRCC Docket No. 98-0415-MSW, Application by Blue Flats Disposal; LLC 
for Pelmit No. 2260. 

2.0 BIlle Flats PFD at p. 41. 
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have an adequate foundation for its plan since Blue Flats ha~ failed to perform an adequate 

investigation to characterize the on-site population ofTexas horned lizards.2lI 

Applicant's expert did not even enter the or evaluate the Drain, Protestants noted.. The 

availability offavorable habitat in the North Hargill Drain withintpe site means that the indigo snake 

is likely to use the drain as a corridor,2J2 and the area surrounding this drain is now a functioning 

riparian ecosystem.213 

The significant environmental modification and degradation from construction of the footprint 

itsel f will result in the injury and killing ofendangered and threatened species due to fatalities during 

the construction process, and potentially due to the significant disruption of essential behavioral 

pattemsincluding feeding, breeding, and sheltering. Also, ProtestaJ)ts maintained, construction of • 

the planned culverts and accompanying aprons in the North Hargill Drain would destroy habitat 

where several species currently seek shelter and feed. 

Scavengers and predators attracted to the landfill would spread disease and impact prey for the 

native, endangered, and threatened species. Pesticides and herbicides would further. negatively 

impact the species, as would increased truck traffic,2J4 Protestants also asserted that the SOP does 

not include the measures mentioned by TPWD such as contact with the wildlife refuge manager 

before construction begins and not beginning construction during bird nestil)g seasons. Further. the 

SOP does not include measures for minimizing risk to endangered and threatened species. 

211 Blue Flats Order, Finding ofFactNo. 50, Conclusion ofLaw No. 5. 

212 App. Ex. 10, p. 5/23-25; Tr. 809/12-81011-2; Tr. 76513-20.. 

2IJ Burdette Ex. II, p. 12143-46; Burdette Ex. 9,p. 7/] 8-20. 

214 Citing Tr. 807/4-6. • 
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3. OPIC's Arguments 

Contrary to Applicant's view, OPIC asserts that Texas state threatened species, 3.Qd in particular, 

indigo snakes, must be protected under the Commission rules.21S Like the Protestants, OPIC argued 

that the Commission's decision in the Blue Flats case stands as precedent for the Commission's view 

that species listed only in Texas as threatened species should be protected}16 

As a result, Applicant's proposed threatened and endangered species management plan is 

deficient in protecting the indigo snake because the survey and relocation program only applies to 

the Texas homed lizard. However, OPICasserted, the evidence shows that the indigo snake.will use 

the Drain as a habitat or a corridor from the nearby refuge. The landfill's stonnwater run-off will 

likelyhannthe Drain's wetlands and the habitat of the indigo snake by increasing sediment in the 

Drain's water, increasing the quantityand flow oftbe water in the Drain, and possiblycontaminating 

the water entering the Drain from the landfill.217 

·e) 

OPIC also noted the deleterious effect upon species by constructing seven 48-inch culverts and 

three 60-inch culverts into the Drain below the natural grade. Applicant's assertions that it will not 

disturb the area near or within the Drain are inconsistent with Applicant's plan to increase the peak 

discharge 150 cfs to 873 cfs with a base flow of 300 cfs for a total ofl, 173 cfs offl ow .218 This large 

increase in amount offlow, irrespective ofthe plromed construction activities, would likely disturb 

the habitat in the North Hargill Drain, OPIC argued. 

215 Citing 30 TAC §§ 330.51(b)(8), 330.53(b)(l3)(B), and 330.129 and BIlle Fltits. 

216 ld.; Citing Finding ofFact No. 46 on page 6 of the Order. e 217 Tr. 76611-21 (Henke). 

218 Burdette Ex. 6, p. 12-13 (Blair). 
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OPIC argued that the application should be denied, or at minimum, the Applicant should be 

required to implement a survey and removaVrelocation program for the indigo snake, protect the 

Drain habitat, and operate the Facility in conformance with an approved plan. 

D. Analysis 

The Commission's definition ofendangered,and threatened species cites the federal law and the 

Texas ESA. Thus, Applicant's arguments that theCornmission inteI;lded to protect only those 

species listed under federal law as endangered or threatened and those listed in Texas as endangered 

may be well-taken. Nevertheless, in its Blue Flats decision, the Commission expressed an intent to 

require at least that pennit applicants present sufficient biological information for proper 

consideration ofspecies listed only as threatened under state law. For several reasons, the AU finds • 

the Applicant's biological ~sessment and its measures to protect endangered and threatened species 

was deficient. 

First, the presence ofendangered interior least terns at the wildlife refuge is likely, and a white

tailed hawk has been seen there. A corridor for endangered ocelots also is withinYz mile ofthe ~ite. 

Even though the site is under cultivation for cotton, it is a suitable habitat for the Texas horned 

lizard. Thepresence ofindigo snakes was clearly documented by the several witnesses who had seen 

them near there, including one who had seen the snakes feeding on frogs in the Drain. 

Applicant's experts were qualified to make a biological assessment; however, their visits were 

in November and February when Texas homed lizards hibernate. Also, a landfill upon the property 
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would dramatically change the conditions there, including in the Drain. Yet, Applicant's experts did 

not evaluate the Drain to determine whether species requiring legal protection were there. 

Without a detailed evaluation ofthe Drain, it is impossible to detennine whether the Facility's 

construction and operation would constitute a taking ofspecies that may nest, feed, and pass there. 

Even if the Commission accepted Applicant's defmition of the term "critical habitat" as one so 

designated by federal law, the Commjssion's rules also prohibit the taking of any endangered or 

threatened species. Taking a species includes disrupting a species' nonnal behavioral patterns that 

include breeding, feeding, or sheltering or significantly modifying or degrading its enviromhent to 

the extent that it creates the likelihood of injury. 

Accepting waste at a rate of 800 tons per day at opening with a potential increase to 2,300 tons 

per day, constructing new culverts and a concrete apron in the Drain, and affecting vector controls 

mentioned in theSOP aU could create the likelihood ofinjury to federally endangered and threatened 

species, and if the Commission takes a broader view of its definition, to the Texas-threatened 

species. For these reasons, the ALJ find the Applicant's biological assessment was inadequate. 

VD. DOES THE APPLICANT PROPOSE ADEQUATE CONTROL MEASPRES FOR
 
AVIAN AND MAMMALIAN SCAVENGERS?
 

Applicant contends it is required to protect the MSW siteagainst human scavenging only, while 

Protestants and OPIC ask the Commission to impose requirements regarding animal scavenging at 

the site. 

e
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A. Applicable Law 

TCEQ's rule 30 TAC § 330.128 prohibits scavenging, defined as the "uncontrolled and 

unauthorizedremoval ofmaterials at any poirit in the solid waste management syst~m.,,219 The same 

rule restricts salvaging,220 i.e., the "controlledremoval ofwaste materials for utilization, recycling, 

or sale.,,221 The rule regarding daily cover also specifically mentions scavenging,222 The first 

sentence ofthat rule reqUires, 

. six-inches of well-compacted earthen material not previously mixed withgar:bage, 
, ' 

rubbish, or other solid waste at the end ofeach operating day to control disease vectbrs,fires, 
odors, windblown litter or waste and scavenging, unless the executive director requires a 
more frequent interval to control [those factors]. 

Alternate daily cover, such as tarps or sprayed materials, may be used to cover the deposited waste • 
instead of soil. 

A site operator must take appropriate steps to prevent and control on-site populations ofdisease 

vectors using proper compaction, daily cover procedures, and (when needed) other approved 

methods.223 A vector is an agent, such as an insect, snake, rodent, bird, or animal capable of 

mechanically or biologically transferring a pathogen from one organism to another.224 

219 30 TAC § 330.2(125). 

220 30 TAC § 330.128. 

221 30 TAC §'330.2(123). 

222 30 TAC § 330.133(a) 

223 30 TAC § 330.126. 

224 30 TAC § 330.2(159). 
' ,• 
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Public access must be controlled by means of artificial barriers, natural barriers, or a 

,combination ofboth, appropriate to protecthuman health and safetyand the environment.22S Further, 

the site development plan must contain the typeal?d location offences or other suitable means of 

access control to protect the public from exposure to potential health and safety hazards.226 

B. Applicant's Evidence 

• 
AsMr. Myers noted, the application includes aprovision for the use ofalternative dailycover 

at the landfill.227 Both.Mr. Myers and Mr. Bradley testified that the daily-cover rule requires 

Applicant to use proper compaction, coverprocedures, and "other approved methods when needed" 

to control on-site populations ofdisease vectors.228 

Mr. Myers reviewed the permit applications related to scavengers from each of 19 Type I 

MSW facilities located in South Texas and/or in coastal counties (like the proposed Facility). He 

testified that none of those materials specifically address scavengers.except to discuss humans and 

birds. Only four applications specifically addressed bird control or birds as scavengers, and at least 

two of those dealt with bird control based on proximity to airports;229 

l1S 30TAC § 330.116. 

2.16 30 TAC § 330.55(a)(3). 

• 
221 30 TAC § 330.1 33(b); Ex. 32 p. 6119-21., 

221 Ex. 26,p. 10/23-32; Ex. 32,p .6/23-33. 

229 App. Ex. 32, p. 8; App. Ex. 36. 
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Mr. Myers reviewed Tan Terra's application provisions regarding scavengers, including 

information about airports, access control, vectors, salvaging/scavenging, and landfill cover. He said 

the application's information is comparable to that for the 19 permitted landfills that he reviewed. 

Mr. Myers also testified that Tan Terra's permit application proposes adequate control measures for 

avian and mammalian scavengers,230. 

Mr. Bradley also testified that the Tan Terra permit application proposes adequate control 

measures for aVian and mammalian scavengers,231 The landfill site is not located within five miles 

ofan airport; therefore, rule 30 TAC § 330.300 regarding birds as scavengers near airports does not 

apply.232 Ifadditional control ofscavengers (disease vectors) should becomeneeded after operations 

commence, Applicant can implement additional measures or TCEQ carl require them in accordance 

with 30 TAC § 330.126. Until it is shown thatthe standard control measures (compaction and 

cover) are not satisfactory, there is no basis upon whi~h to impose additional requirements, he 

stated.233 

. 

• 
C. Protestants' Evidence 

Dr. Kuvlesky testified that a diversity ofscavengers will be attracted to the proposed landfill 

. by the food and other wastes. He expects the site to attract coyotes, raccoons, opossums, feral hogs, 

domestic and feral cats and dogs, undesirable rodents, gulls, caracaras, and probably, turkey 

vultures.234 Further, not only will large numbers of mammalian scavengers be attracted to the 

230 Ex. 32, p. 8. 

HI Ex. 26, p. 11127-30. 

m Jd., p.J 1/3-4; Ex. 32 p. 7/5-7. 

m App. Ex. 26, p.ll/31-35; see also App. Ex. 32, p. 9/3-8 (Myers). 

234 Burdette Ex. 11, p. 6/17-22. Protestants also cited Burdette Ex. 13 p. 3/37-40 (Kupek); Burdette Ex. lO,p. 4/35-37 
(Henke); Burdette Ex. 12, p. 14/21-22(Laack); Burdette Ex.l4, p. 2 (July 15, 2003 letter from USFWS). ' • 
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landfill. but those scavengers will remain in the landfill's vicinity and multiply. Dr. Kuvlesky. 

said.23S 

According to John Kupek. pest control applicator. avian scavengers will carry trash out of 

the landfill and deposit those materials in the surrounding areas. and feral hogs have the ability to 

dig into a landfill and destroy the cover for wastes.236 Furth~rmore, Mr. Kupek noted, water sources 

such as the nearby Salt Lake can serve as gull roosting places.237 The attraction of gulls to such 

landfills is confirmed by the large gull populations at other landfills in South Texas, he added.238 

Ms. Laack testified that mammalian predators/scavengers such as coyotes. raccoons, feral 

dogs. feral cats. skunks, opossums, and feral hogs. are likely to increase in the area if the proposed 

landfill is created. They will be attracted to the pennanent food source. including the waste itself • ) 

and the large population ofrats that will likely develop rapidly.239 Because ofthe food supply in the 

proposed landfill. the water supply· in the irrigation ditch that runs through the landfill, and the 

brushy cover that the irrigation ditch provides. the numbers ofthe mammalian predators will likely 

multipIy markedly.240 

The Applicant purposes to use existing barbed wire fencing, .but Ms. Laack said barbed wire 

fencing would not keep out coyotes, dogs, or raccoons from the site.241 Similarly. Mr. Kupek 

2lS See e.g., Ex. II, p. 6/28-35. 

2)6 Burdette Ex. 13, pp. 3, 5, and 8. 

2)7 ld.• p. 5/39-40. 

238 ld., pp. 4-5, Burdette Ex. 12, p. S. 

• 
219 Burdette Ex. 12, p. 10/13-17.
 

240 Burdette Ex. 12, p. 10/19-21.
 

HI Burdette Ex. 12, p. 11126-27; see aiso Burdette Ex. 13, pp. 8123-9n. 
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confinned that such a fence would not prevent entry by feral hogs, coyotes, and raccoons.242 As he 

noted, "[c]oyotes will go under it, around it, or through it; and sometimes even jump over it!'243 

Also, "[i]t would have to b~ a chain link. fence that would have to go around the entire landfill, and 

be deeply buried under the ground and the gate would have to be tightly controlled."244 Likewis~, 

Ms. Laack observed, "A six-foot high chain-link fence that goes one foot underground (five feet 

above ground) would be more likely to deter mammalian scavengers and predators from access to· 

the proposed landfill.,,245 Other witneSs testified that a barbed wire fence exists only on a small 

northeastern portion of the site,246 and no fence separates the property from the North Hargill 
. 247Dram. 

D. Applicant's Arguments 

Applicant argued that 30 TAC § 330.128 applies only to human scavenging because the rul~ •
have other, Specific provisions that relate tobirds as scavengers (the 30 TAC § 330.300 airport

location-restriction rule) and to rodents, birds, and other animals as scavengers (the 30 TAC 

§330.126 disease-vector-control rule),148 Otherwise the disease vectorcontrol provisions in 30TAC 

§330.126 are the onlyprovisions directed at birds, rodents, and other animals, and thatrule specifies 

the control methods to beused - proper compaction, daily cover, and "othermeasures whenneeded." 

242 Burdette Ex. 13, pp. 8/23-9n. 

24] Id., p. 8/43-44. 

244 Id., p. 9/12-14. 

24~ Burdette Ex. 12, p. 11132-34. 

246 Burdette Ex. 1, p. 34/15 (Burdette). 

247 Burdette Ex. 4, p. 2 (Taylor). 
!•248 _App. Ex. 26, p.1116-12(Kuv1esky); Ex. 32 p.ll/6-12. 
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Applicant has provided the same tYPes and quality of infonnation regarding avian and 

mammalian scavengers as was provided by applicants for 19 similar landfill facilities, all ofwhich 

received pennits based, in part, on the infonnation they submitted related to avian and mammalian 

scavengers.249 To impose other or different requirements on Tan Terra's efforts to obtain a permit 

would run afoul ofthe protections described in Starr County v. Starr Indus. Servs. Inc., 584 S.W.2d 

352,355-56 (Tex. Civ. App. - Austin 1979, writ refd n.r.e.), which prohibits inequitable treatment 

ofpermit applications. 

E. Protestants' Arguments 

According to Protestants, Applicant has not shown it has adequate control measures to . 

control avian and mammalian scavengers. Without proper controls these scavengers will bepresent 

in great numbers at the landfill. The fencing Applicant proposed to use will not control access by 

scavengers, as necessary to meet 30 TAC § 330.55(a)(3). Further, the SOP does not contain the 

necessary operational measures to control them. 

Avian and mammalian scavengers are vectors for diseases. In order to protect thehealth and 

safety of area residents, the fencing at the landfill must be substantial to prevent mammalian 

scavengers from easily entering and exiting the facility, Protestants argue. Moreover, Protestants 

argue, the SOP says the working facewill be "minimized," but this characteristic is not quantified 

in any manner. Site operators aredirected to conduct checks for rodents and insects, but no direction 

is given on when these inspeCtions should occur, what the operator should be looking for, or how 

the inspections should be documented. And, the SOP OIily sets forth that a licensed professional 

exterminator will be called "ifnecessary." This level of detail is inadequate, Protestants argued. 

249 Ex. 32 p. 8/45-9/3. 
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A detailed, enforceable SOP is important because permits are normally granted for the life 

of the landfill.2so The SOP must therefore provide spe:cific, enforceable procedures to govern the 

daily operation ofa landfill. 

F. OPIC's Arguments 

In OPIC's opinion, Applicant's characterization of 30 TAC § 330.128 as applying only to 

human scavenging is erroneous.2S1 The defmition of scavenging is not limited to humans, and an 

animal may cause an uncontrolled and unauthorized removal ofwaste through feeding atalandfill. 

To prevent scavenging, Applicant should be required to fence the entire perimeterofthe landfill with 

material sufficient to keep out mammalian scavengers such as feral hogs and coyotes. 

•G. Analysis 

The evidence indicates the Facility will attract animal scavengers that will change the 

character of the property. The steps proposed by Applicant are the minimum established in the 

Commission's rules. Given that the property is so near a wildlife refuge and bird nesting area and 

that the Drain serves as a riparian habitat, Applicant's proposed control measures for avian and 

mammalian scavengers are inadequate. 

" , 

Neither the Co~mission'8 rulenor the referred issue limits the term "scavenging" to human 

beings. Even if the rule were so limited, the Commission also requiresprotection against on-site 

disease vectors. As the evidence demonstrated, food and other wastes will attract gqlls and other 

animals that can transmit pathogens. OPIC suggested a fence ofthe type Ms. Laack and Mr. Kupek 

250 Citing BFl Waste Systems a/North America, lnc. v. Martinez Environmental Group. 93S.W.3d 570, 579~580 (Tex. 
App: - Austin 2002, pet. denied). 

251 App. Ex. 26, p. 11 (Bradley). 
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described if the pennit were granted. However, with the Drain running through the property, it is 

unclear how the fencing would keep out scavenges that entered the Facility through the Drain. Based 

on the evidence, the AU finds the Applicant failed to demonstrate that the application includes 

adequate control measures for scavengers. 

VIII. SHOULD THE PERMIT INCLUDE SPECIAL CONDITIONS
 

TO DEAL WITH OTHER ISSUES?
 

Tan-Terra recommends the following special provision related toits proposed Threatened 

and Endangered Species Management Plan (Ex. 43): 

The permittee shall comply with the terms ofits Threatened and Endangered Species 
Management Plan, Exhibit 43, which is hereby incorporated into and made a part of 
this permit. 

Both Protestants and OPIC recommended denial ofthe application. Protestant stated that no 

special conditions could cure the application to make is compliant with applicable law. OPIC 

requested the Commission to impose three special conditions ifthe Commission disagreed with the 

denial recommendation. 

The first special condition would require Applicant implement a SOP protocol to protect its 

employees, the pUblic, and the enviro~ incase of a hydrogen sulfide gas leak from one ofthe 

gas wells. The leaking gas could have serious health impacts on Applicant's employees, the 

surrounding environment, the wildlife refuge, and the people who reside in the ten residences near 

theproposed landfill. Second, OPIC recorrunended that Applicant be required to completely enclose 

the perimeterofthe landfill propertywith sufficient fencing to repel scavengers such as rodents, feral 

• 
hogs, and coyotes. Third, OPIC recommends that the Commission require Tan Terra to implement 

a survey and removal/relocation progra~ for indigo snakes: 
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,I IX. HOW SHOULD TRANSCRIPTION COSTS BE APPORTIONED? 

Tan Terrarecommended that transcription costs be apportioned fifty percent (50%) to Tan 

Terra and fifty percent (50%) to Protestants; specifically 25% to Russell Burdette and 25% to the 
, ' 

mineral owners, for the reason that those parties participated most significantly in the hearing. 

With the exception ofa few land and mineral owners, Protestants note th~y are low-income 

residents of the area or local governmentS with very limited budgets. Protestants asked that their 

ability to pay be considered. Moreover, Protestants did everything possible to coordinate and make 

the hearing as efficient as possible. They participated jointly and have even worked together tofi]e 

one closing argument. • 
Also, because Applicant had the burden ofproof and would experience financial gain if the 

. .' . 

permit is granted, Protestants ask that all transcription costs be imposed upon Applicant. 

The ComrnissiGn's rule at 30 TAe § 80.23 provides that transcript costs should be assessed 

after considering: 

(A) the party who requestedtlle transcript; 

(B) the financial ability ofthe party to pay the costs; 

(C) the extent to which the party participated ip. the hearing; 

(D) the relative benefits to the various parties ofhavinK·a transcript; 

and 

(G) anyother factor which is relevant to ajust and reasonable assessment ofcosts. 

• 
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The hearing was initiated when objections were filed to the application. Thus,.all parties had 

a role in initiating the bearing. As Protestants correctly note, the record demonstrates that some 

Protestants have limited personal means or are entities with budget constraints. Mr. Burdette and 

the Mineral Interest Owners were active in the hearing process, but all parties were represented in 

the hearing, and all the named repI:esentatives questioned witnesses. 

Those parties who filed briefs benefitted from having a transcript. In addition to OPIC, a 

statutory party against whom transcript costs cannot be assessed, Applicant filed a brief, and all 

Protestants joined together to file a brief that combined their arguments. As for other factors that 

would lead to a just and equitable assessment of costs, Applicant would benefit significantly if the 

permit is granted. For other: parties, by contrast, the best outcome that could occur under nay 

circumstances would J:Ilerely be a continuation of the status quo. .•; 

Based on these factors, the ALJ find that Applicant should bear the significant share ofthe 

transcript costs, and anyparty that requested an expedited transcript must pay the difference between 

an expedited transcript and one produced on aregular time schedule. After the amount is deducted 

for the cost ofexpediting, the remaining cost ofthe transcript should be assessed 80% to Applicant, 

10% to Mr. Burdette, and 10% to the Mineral Interest OWners. 

X. SUMMARY 

The SWMP will not alter drainage patterns because the detention reservoir will allow 

Applicant to hold significant amounts of water and then discharge water when it will have less . 

impact on other properties, and the lag time between a significant rain event and the peak flow will 

allow Applicant to discharge its stormwater before the flow peaks. However, the ALI finds the 

• Applicant did not meet its burden of proof as to whether the Drain was property eva.luated as a 



SOAH DOCKET NO. S82-0S"()868 PROPOSAL FOR DECISION PAGE7S 

wetland, the Facility's construction and operation would hann endangered or threatenec!'species that 

may use the Drain, and the plan for preventing scavenging is adequate. 

SIGNED January 17,2006. 

SARAH G. RAMOS 

ADMINISTRATIVE LAW JUDGE 

STATE OFFICE OF ADMINISTRATIVE HEARINGS 

• 

.<'•




• TEXAS COMMISSION ON ENVIRONMENTAL QUALITY 

AN ORDER 
Regarding the Application by
 

Tan Terra Environmental Services, Inc., L.L.C.,
 
for a Perrilit to Operate a Type I Municipal Solid
 

Waste Facility (Pennit No. MSW-230S);
 
TCEQ Docket No. 2004-0743-MSW;
 

SOAR Docket No. 582-05-0868
 

On , the Texas Commission on Environmental Quality ("Commission" or 

"TCEQ") considered the application 9f Tan Terra Environmental Services, me., ("Tan Terra or 

.; Applicant") for Permit No. MSW-2305 to authorize Applicant to operate a Type I Municipal Solid 

Waste Facility in WillacyCounty, Texas. Sarah G. Ramos,AdministrativeLaw Judge ("ALJ") with 

the State Office of Administrative Hearings ("SOAB"), presented a Proposal for Decision on 

specified issues the Commission had referred to SOAH for consideration~ After considering the 

application and the Proposal for Decision, the Commission adopts the following Findings ofFact 

and Conclusions ofLaw: 

FINDINGS OF FACT 

Procedural History 

1. On January 14, 2003, Tan Terra Environmental Services, Inc. ("Tan Terra" or the 

"Applicant") applied to the Texas Commission on Environmental Quality ("TCEQ" or 

• "Commission") for a Type I Mlmicipal Solid Waste ("MSW") permit to construct and 



operate a new landfill facility inWillacy County, Texas, ('~Faciliti'or"landfill") about seven 

miles west of RaymondVille and one and a halfmiles J?-ortheast ofLasara, Texas. 

2.	 On March 5,2003, the Executive Director ofthe TCEQ ("ED") found the application to be 

administratively complete, and on March 12, 2003, Applicant had the Notice ofReceipt of . 

Application and Intent to Obtain Pemlit published in the Raymondville Chronicle and 

Willacy County News. 

3.	 On April 29, 2003,TCEQ conducted a public meeting on the pennitin Raymondville. 

4.	 On October 16, 2003, the ED completed technical. review of the application and 

recommended issuance of the pennit. 

5.	 On November 26, 2003, the Notice ofApplication and Preliminary Decision was published 

in the Raymondville Chronicle and Willacy County News. 

6.	 The comment period closed on December 29, 2003. 

7,	 The ED's Response To Comment was filed on April 23, 2004, and mailed by the Office of 

the Chief Clerk on April 30,2004. 

8.	 The deadline to request a contested case hearing on this application was June 1,2004. 

9.	 Three timely hearing requests were received on Tan Terra's application from Arnoldo Cantu, 

Russell Burdette and North Alamo Water Supply Corporation ("North AlanlO"), ~ut North 

Alamo subsequently withdrew its hearing request. 

,-.
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10.  On August 11, 2004, the remaining hearing requests were considered by the Commission 

during its open meeting, and the Commis~ion found that AmoldoCantu and Russell Ray 

Burdette and family were affected persons. 

11. The Commission referred designated issues to the State Office ofAdministrative Hearings 

(USOAH") for a conteSted case hearing. 

12. The following personswere admitted as parties: Applicant, Office ofPublic Interest Counsel 

(<COPlC''); Yolanda Cantu and Nora Garcia; Russell Ray and Monica Burdette ("Burdette''); 

Delta Lake Irrigation District ("the District"); Arnoldo and Angelita Cantu, et. al; the Lasara 

Independent School District, including Juan M. Pena, father of a Lasara I.S.D. student; 

Garcia and Yturria family. members and other mineral interest owners for the property on 

which the Applicant proposes to build the landfill ("Mineral Owners"); WilliamJ .Thomas; 

Mitchell H. Thomas; Billie C.Pickard. 

e 13. An evidentiary hearing on the application was held on July 25 through July 27, 2005, in 

Raymondville, Texas, and then concluded on October 13 and 14,2005, in Austin, Texas. 

14. The Facility would serve as a regional landfill for the Lower Rio Grande Valley area, 

including Willacy Coul1tyand the surrounding counties. 

15. The total acreage of the Facility would encompass 629.867 acres with a footprint of 

approximately 450 acres. 

16. The landfill would have an above-grade aerial fill (height) of approximately 193 feet above 

ground level. 

e· 3 
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17.	 The landfill would have an estimated capacity of about 45 years and would accept waste at •
a rate of approximately 800 tons per day at opening with a potential increase to 2,300 tons
 

per day.
 

18.	 The Facility would be authorized to accept municipal solid waste resulting from; or 

incidental to, municipal, community, residential, commercial, institutional, industrial and 

recreational activities, including garbage, putrescible wastes, rubbish, ashes, brush, street 

cleanings, dead animals, abandoned automobiles, construction -demolition debris, -inert

material, and special wastes thai are properly identified. 

19.	 The Facility property includes two separate disposal areas separated by the North Hargill 

Drain ("Drain"), an agricultural earthen drainage ditch. 

20:	 The northern disposal area ("North Area") is a 396-acre municipal solid waste disposal area 

that would receive household, commercial, and non:.hazardous industrial- waste. •
21.	 The North Area would be constructed sequentially in 10-acre cell blocks or sectors, each 

with a separate bottom liner and leachate collection system. 

22. -	 Once a Facility cell block, or sector, was filled to final. grade, that sector would be covered 

with final cover and closed. 

23.	 The southern disposal ~rea ("South AreCl") consists of48 acres andwonld receive only Typ~ 

N wastes which consists ofconstruction and demolition wastes, yard waste, and other non

putrescible wastes. 

24.	 The South Area would not have a leachate collection system or a liner other than that 

provided by the naturally-occurring clay soil. 

4 • 



.', 25.	 The area surrounding the Facility is predominantly flat and used for agriculture, with some 

residential and commercial uses to the west, south, and east. There are ten residences and 

two businesses within a mile of the Facility. 

26.	 A part ofthe Lower Rio Grande Valley National Wildlife Refuge ("the wildlife refuge"), the 

Tenlente Tract, is located Y7 mile northwest of the proposed Facility site. 

Wetlands May Exist Within the Proposed Waste Footprint 

27.	 . An MSW application pennit must include sufficient infonnation for the ED to make a 

reasonable determination regarding whether a proposed landfill site is· located within 

wetlands. 30 TEx. ADMIN. CODE ("TAC") § 330.302(5). 

• 
28. Wetlands are those properties that have a predominance of hydric soils, and that are 

inundated or saturated by surface or groundwater at a frequency and duration sufficient to 

support (and under nonnal circumstances do support). the growth and regeneration of 

hydrophytic vegetation. 30 TAC § 330.128; 16 U.S.C. § 3801 (a)(18). 

29.	 Neither the Commission's nor the federal definition ofwetlands limits their classification to 

only those waters designated as jurisdictional waters of the United States. 

30.	 The tenn "wetland" does not include irrigated acreage used as fannland; a man-made 

wetland of less than one acre; or a man-made wetland for which construction or creation 

commenced on or after August 28, 1989, and which was not constructed with wetland 

creation as· a stated objective, including hut not limited to an impoundment m'ade for the 

purpose of soil and water conservation which has been approved or requested by soii and 

water conservation districts. 30 TAC § 307.3(a)(69). 

•	 5 



31.	 The Drain was constructed long before 1989; thus, the fact that it was constructed for 

inigation does not exclude it from being considered a wetland. 

. . 
32.	 The Drain on the proposed site has hydric soils, is pennanently inundated, and has 

hydrophytic vegetation, such as cattails, in it. 

33.	 In its biological assessment, Applicant did not identify the Drain as a potential wetland, and 

Applicant indicated the Drain would not be disturbed by the landfill's construction and 

operations. 

34.	 Since the Applicant did 110t identify.the Drain as a possible wetland, the EDwas prevented 

from making a reasonable detennination regarding whether the site was located within 

wetlands. 

Applicant's Plan for Management of SurfaceWate~Is Adequate· 

35.	 The Applicant was required.to show natural drainage patterns would not be significantly 

altered by the landfill. 30 TAC §§ 330.55 and 330.56. 

36.	 . The Facility's surface water management plan ("SWMP") describes a system designed to 

keep contaminated surface water separated from uncontaminated stoimwater run-off. 

37.	 Contaminated water would be collected in the leachate collection system. 

38.	 . Leachate pumped from each cell would be transported to the ]eachateevaporation basin 

where it would be evaporated, solidified, and disposed of ,in the landfill or trarisported to a 

publicly-owned treatment plant for disposal. 

39.	 Leachate would not be discharged directly to the surface water or groundw~ter. 

•
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• 40. The North Area would be covered daily with a six-inch layer of clean soii or an alternate 

daily cover material. 

41.	 Once a sector was filled with waste to final grade, portions of that sector would be covered 

with final cover material and closed. 

42.	 Applicant would conduct evaluations ofvanous soil veneer thicknesses and vegetation types 

to ensure that an adequate vegetation cover is established. 

43.	 A very small percentage of rainfall will come into· contact with waste becauSe only a small 

area, generally an acre or less, will be open to the atmosphere at any time. 

44.	 Presently, there are four 24-inch culverts from the North Area into the Drain. 

•' 
45. The Drain is lined with earthen berms. 

46.	 To replace the existing culverts, Applicant plans to install seven 48~inch culverts running to 

the Drain - five from the North Area and two from the South Area. 

47.	 Applicant also plans to construct three 60-inch culverts in the South Area. 

48.	 The culverts would run through the Drain's berm below the natural grade. A concrete apron 

would be placed on the side of the benn im::ide the Drain where each pipe goes through. 

49.	 On the South Area, water would flow down chutes to one ofthe perimeter channels and then 

into the Drain. 

•	 7 



50.	 Through the new culverts, uncontaminated surface water from the North Area would move 

through a series of swales on the sideslopes and move in a horizontal direction to one of 

several down-:-chutes, and then tothe perimeter detention reservoir. 

51.	 Thereservoir will have approximately 206 acre,..feet normal storage capacity and 246 acre

feet peak storage capacity. 

52.	 The Drain has an approximately 40-foot wide bottom, 2:1 side slopes, and a top width of. 

about 90 feet. The estimated design flow capacity is 1200 cfs when water is flowing near the 

top of its bank. 

53.	 The lag time from a storm event until the peak of the rainfall run-off is between 24 and 80 

hours. 

54.	 Applicant calculated drainage capacity using a 24-hour lag time.. •
55,	 The onsite drainage system at the landfill site will route water off of the landfill area very 

quickly, and because the site is adjacent to the North Hargill Drain, run-off from the landfill 

site will reach the Drain within a few hours after the peak of the rainfall. 

56.	 Fourhours and 40 minutes after the peak of the rainfall event, storage capacity in the North 

Area perimeter detention reservoir will be sufficientto store all ofthe remaining run-offthat 

will enter the reservoir. 

57.	 The South Area will be almost completely drained in only one hour. 

58.	 Under existing conditions) the peak discharge rate from the property is 1410 cfs. 

8 • 



• 59. After development as planned by Applicant, the discharge rate would be approximately 

1175 cfs, resulting in a 17% reduction in the peak discharge rate from pre-deve1op~ent 

conditions. 

60.	 The reduction is due to the large detention reservoir to be constructed. 

61.	 Even though the Drain is not functioning at its design capacity, the proposed detention 

reservoir would minimize the potential adverse impacts for downstream properties. 

62.	 Applicant.owns no mineral rights to the property upon which it proposes to build the Facility. 

63.	 The Mineral Ow.ners and BlakEnergy have entered into a lease for exploration and 

development of the minerals in thq;roperty. 

• 
64. BlakEnergy has already completed two producing gas wells on the property. 

65.	 Both wells are located in the North Area of the proposed landfill. 

.	 . 

66.	 One well is located in a portion ofthe proposed reservoir for the North Area that would drain 

into the Drain. 

67.	 A landfill reconfiguration to accommodate the drilling of the additional eight gas wells 

would require elimination of many landfill cells, incorporation of sloping sides into the 

design of1he remil.111ing landfill ce.1l8, the ::lccommodation of servic.e roads to the wells, th~ 

accommodation of the natural gas pipelines, the creation of new drainage chutes, and the 

creation ofnew drainage chmmels within the site. 

68.	 The landfill property includes approximately630 acres with individual cells averaging 10-to

l3 acres; therefore, Applicant could be very flexible in its re~design to accommodate mineral 

development.

•	 9 



•
69.	 Applicant can fill the site sequentially to avoid wells that are producing:' 

70.	 Applicant can also permanently reconfigure its site development plan to avoid the location 

of the wells. 

71.	 The Commission's site operating rules allow a MSW facility to operate concurrently with 

natural gas wells that do not affect or hamper landfill operations. 30 TAC § 330.131 (b). 

The Applicant Did Not Identify and Adequately Consider Impacts on All Relevant .
 

Endangered and Threatened Species
 

72,	 AnMSWfacilityand its operation must not resu]t in the destruction or adverse modification 

of critical habitat for endangered or threatened species or cause or contribute to the taking 
. ,"	 . 

. .	 . 

of any endangered or threatened species. 30 TAC §§ 330.53(b)(l3)(B) and 330.129. •
73.	 The Facility site is under cultivation for cotton. and surrounding properties to east. west, and 

south are also primarily farmland. 

74,	 The Teniente Tract of the wildlife refuge includes highly valuable wildlife habitat for 

. threatened and endangered species. 

75.	 The wildliferefilge inc1udesdense thickets ofshrubs int~rmixed with open grassy areas; trees 

vary in size and structure. 

76.	 The Texas Biological and Conservation Data System lists 38 threatened or endangered 

species for Willacy County. 

10 
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• 77. The South Texas siren is listed as a Texas-threatened species and had been documented 

within a mile of the site. 

78.	 A potential ocelot travel corridor is along a drain within Y2 mile of the site. 

79.	 Endangered wintering piping plovers and endangered nesting interior least terns hav~ been 

documented at three nearby salt lakes. 

80.	 There is a breeding colony of least terns atthe wildlife refuge near the site. 

81.	 In order to conclusivelydetermine whether the least terns are indeed endangered interior least 

terns, it would be necessary to capture the birds and collect morphological and plumage 

coloration data. 

82.	 An increased presence oflaughing gulls at the proposed sitewould threaten endangered and 
• ! threatened species, such as the piping plovers and interior least terns. 

83.	 Taking a species includes disrupting a species' normal behavioral patterns that include 

breeding, feeding, or sheltering or significantly modifying or degrading its environment to 

the extent that it creates the likelihood of injury. 

84.	 The Drain is a good riparian habitat for the Texas-threatened indigo snake, and the snakes, 

which are present near the property and in the Drain, would likely use the Drain as corridor 

from the neighboring U. S. Fish and Wildlife Service property. 

85.	 Applicant did not make a detailed evaluation of the Drain on its property to detennine 

whether endangered and threatened species use it for nesting, a food· source, or a travel 

corridor. 
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86. Applicant's SOP does not specifically address construction activities within the Drain. 

including the protection of endangered species that may reside in the Drain. 

87. Without a detailed biological study of the Drain and specific procedures to protect 

endangered and threatened species in its SOP. the Applicant cannot show that the Facility's 

construction and operation will not harrnendangered. or threatened species. 

Applicant Did Not Propose Adequate Control Measures 

For Avian and Mammalian Scavengers 

88. A diversity of scavengers will be attracted to the proposed landfill by the food and other 

wastes. 

89. 

90. 

Water sources such as the Drain and nearby salt lakes also would make the Facil~ty's site' 

attractive to scavengers. 

Scavengers such as the following would be attracted to the landfill: coyotes. raccoons. 

opossums. feral hogs. domestic and feral cats and dogs. undesirable rodents, gulls, and 

caracaras, and probably turkey vultures. 

• 
91. Control of scavengers will be difficult ifnot impossible, because of therefuge provided in 

nearby landscapes. 

Apportionment of Transcription Costs 

92. With the exception of a few land and mineral owners, Protestants are low-income residents 

ofWillacy County or local govemmentswith limited budgets: 
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93.	 The hearing was initiated when comments were filed upon the application; thus, all parties 

had a role in initiating the hearing. 

94.	 Mr. Burdette and the Mineral Owners were particularly active in the hearing process, but all 

parties were represented· in the hearing, and all the named representatives questioned 

witnesses. 

95.	 ThoSe parties who filed briefs (the Applicant, Protestants, and OPIC) benefitted from having 

a transcript. 

96.	 OPIC was a statutory party against whom transcript costs cannot be assessed. 

97.	 Among the parties, Applicant would benefit most if the permit were granted. 

• 98. Any party that requested an expedited transcript should bear the additional cost for 

expediting. 

CONCLUSIONS OF LAW 

1.	 TCEQ has jurisdiction over the disposal ofmunicipal solid waste and the authority to issue 

municipal solid waste pennits. TEX. HEALTH &SAFETY CODE ANN. Ch. 361 (Vernon 2005). 

2.	 SOAR ALJs have jurisdiction to conduct a hearing and prepare a Proposal for Decision-in 

contested cases referred by the TCEQ. TEX. GoV'T CODE ANN. § 2003.47 (Vemon 2005). 

·.3.	 Notice of the application was provided in accordance with TEX. HEALTH & SAFETY CODE 

ANN. § 361.0665, 30 TEX. ADMIK CODE ("TAC") § 39.5 and39.I 01, and TEX. GOV'TCODE 

ANN. §§ 2003.051 and 2003.052 (Vernon 2005). 
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4. Applicant failed to provide sufficient infonnation for the ED to make a reasonable 

determination regarding whether the landfill site is located within wetlands. 30 TAC 

§§ 330.302(5) and 30 TAC § 330.55(b). 

5. Applicant's SWMP will 

§§ 330.55(b) and 330.56, 

not significantly alter natural drainage patterns. 30 TAC 

6. 
'. ' 

Applicant failed to demonstrate that the proposed MSW facility and its operation will not 

result in the, destruction or adverse modification of critical' habitat for endangered or 

threatened species or cause or contribute to the taking of any endangered or threatened 

species. 30 TAC §§ 330.53(b)(13)(B) and 330.129. 

7. 

8. 

The tenn scavenging, defined in 30 TAC § 330.2(125), applies to animal scavengers as well 

as human scavengers. 

Applicant has not demonstrated that the proposed Facility's SOP would prevent scavenging, 

as required by 30 TAC § 330.128. 
• 

9. AIJy party that requested an expedited transcript must pay the cost difference between an ' 

expedited transcript and one produced on a regular time schedule. 

10; After the amount is deducted for the cost of expediting, the remaining cost of the transcript 

should be assessed 80% to Applicant, 10% to Mr. Burdette, and 10% to the Mineral Interest 

Owners. 30 TAC § 80.23. 
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State·Office of Administrative Hearings 

GShelia Bailey Taylor ,-"oJ 

CmefAdmuustrative Law Judge ~ r-July 18, 2003 
I""':> 

Duncan Norton o -n
General Counsel .." 

Texas Commission on Environmental Quality ~ 
MC-lOl 
POBox 13087 
Austin Texas 78711-3087 

Re:	 SOAH Docket No. 582-02-3386; TCEQ Docket No. 2002-0745-MSW; Application of North 
Texas Municipal Water District for Municipal Solid Waste Permit No. MSW-2294 

•
 
Dear Mr. Norton:
 

The above-referenced matter is set to be considered by the Texas Commission on Environmental Quality 
at 1:00 p. m. on October 8, 2003 in Room 20IS ofBuildingE, 12118 N. Interstate 35, Austin, Texas. 
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Texas Commission on Environmental Quality no later than August 11,2003. Any replies to exceptions 
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This matterhas been designated TCEQ Docket No. 2002-0745-MSW; SOAH Docket No. 582-02-3386. 
All documents to be filed must clearly reference these assigned docket numbers. Copies of all 
exceptions, briefs and replies must be served promptly on the State Office ofAdminIstrative Hearings 
and all parties. Certification ofservice to the above patties and an original and eleven copies shall be 
furnished to the Chief Clerk of the Commission. Failure to provide copies may be grounds for 

,	 ~! . ~! ;l!withholding consideration of the pleadings. 
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: ADMlNISTRATd~sj I.~ 
PROPOSAL FOR DECISION ltL ; Jf~~~f;' 

'10"'''''' Q ",;.~".I "" 
I. Introduction "'~fj . . 0E ".}\~fl ~jl 

. . ~ 'Z ":it :.:: \\r\ )f . . ~~ . ~N ~ .~ 

North Texas Municipal Water District (NTMWD) filed an applicatiprlfur M~al Solld 
Wa::,te Permit No. MSW-2294 (the Application). NTMWDseeks authority to construct and operate 

. ., ' -: ~ 

a lHunieipal solid waste landfill, called the 121 Regional Disposal Facility (the landfill or 121 RDF); 

to be located in Collin County, Texas. The Executive Director (ED) of the Texas Commission on 

Environmental Quality (the Commission orTCEQ) found the ApplicatiOll to be administratively and 

technically complete, and issued a draft pennit to authorize NTMWD to operate 121 RDF as •reqlie:..1,ed in the Application. A local nonprofit organization,'Defenders of Americans', Voice in 

Decision-Making, Inc. (D.A.V.I.D.), and some individual local residents (collectively, D.A.V.I.D. 

and theotht:'r protesting parties are referred to as "Protestants") have protested the application. The 

Office of the Public Interest Counsel (OPIe) is participating and recommends denial ofthe permit. 

After considering the evidence and arguments presented, the Administrative Law Judge 

(ALf) concludes the Application does not satisfY the Commission's rules in a number of regards, 

because (1) the Site Operating Plan (SOP) is insufficiently detailed with respect to equipment size 

and personnel fIre fIghting training; and (2) the Application does hot provide for a groundwater 

monitoring system that meets the requirements of the Commission's rules; Except for these 

defic.iencies, the evidence establishes thatthere is a need for the 121 RDF'landfill in Collin County, 

and that the Application meets ail other statutory and regulatory criteria. Ifthe Commission accepts 

the AU's conclusions, it should deny the requested permit. In the altemative, the Commission could 

provide a means by which NTMWD may correct the relatively technical deficiencies. If the • 
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Commission disagrees with the ALl's legal conclusions on the deficiencies noted above, thenthe 
~ ~ .... 

permit should be issued. ::: S" c ~ tI -' 

~~ ~~, I' ~ 
r~ ....... ;~ ~ ~~;;
 
;. s c;::» ~ ~ '[ ~~-; 

_ ... ~ ;; ~ ~.i :.: ~ ~:.: 

ll. JUrisdiction and Procedural History ~~F~ N ~~ \~;~\, 

~r..·\·g ;:~~ '\\ l'" :: 
On Apri130, 2001, NTMWD filed its pennit application with the T~~.: OR'ttaf~~~&~ . 

the application was declared by the ED to be administratively complete. Ii-atice offilc~: l-of . 
ll-l..- ~~ pt=.. 

• 

Application and Intent to Obtain a Municipal Solid Waste Permit was published on May 31, 2001 

in the Plano Star Courier, the McKinney Courier Gazette, and the Dallas Morning News. On 

August 14, 2001, the TCEQ held 'a public meeting on the application. On May 24, 2002, the 

application was declared technically complete. The Amended Notice ofApplication and Preliminary 

Decision and Notice Of Contested Case Hearing was published in the Plano Star Courier and the . 

McKinney Courier Gazette on July 10, 2002, and in the Dallas Morning News on July 11, 2002. 

Public comments were accepted until August 12,2002. The application was then direct-referred to 

the State Office of Administrative Hearings (SOAH)under 30 TEx. ADMIN. CODE § 55.201. On 

March 7,2003, the ED filed a response to public comments and recommended the permit be issued. 

The Application was protested by approximately 20 individuals and organizations from the 

local area. NTMWD reached settlement agreements with some of the parties, while other parties 

. withdrew from the proceeding without reaching a settlement with N1MWD. Currently, the 

remaining protestants to this action are:(l) D.A.V.I.D. and its members (2) Rebecca Rollins Bona, 

Individually and for the Rollins Family Trust; (4) AB Roper, Individually and for the Roper Family; . 

(5) John Airhart, Individually and for Kimberly Airhart Monk and Modene Cartoll; (6) Susan Clark, 

Individually and for the Helen Clark Family Trust 

On March 10,2003, a public hearing was convened before ALl Robert F. Jones, Jr. in the 

courtroom ofCounty Court at Law No.7, McKinney, Collin County, Texas. The hearing ended on 

• March 13,2003, and the record closed on April 18,2003, after the parties submitted closi~g written 
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__ ~~ ~~ i :::
E;.~.: ..~•.: r-. ~~ '!"."fiarguments and reply briefs. .... ~ . ;;~; ,Li::: 

:-~,-:.- - ~'r."" . u· 

ll. Background ef! ~~iht~!~P: 
. ~ ~t :.... ~ ~.'. ~ '-'..~ ..:~:.. ;.~ ;:~ 

N1MWD seeks a Type-I municipal solid waste (MSW) pennit t~ CO~!]ttand o?~~~/1 ~~~. 

RDF, a landfill to be located on State Highway 121 (SH 121), roughly 1.7 ~.no~~fthi . 
intersection of SH 121 and Farm to Market Road 545 (PM 545), in Collin County, TeY.as. :rh~ 

entrance to 121 RDF would be onSH 121. NlMWD owns approximately 1,460'acres at. the" 

proposed landfill site. Thepetnllt boundary ofthe site encloses 673.49 acres, ofwhich the disposal 

area encompasses approximately 450 acres. The landfill will have a below-grade excavation ofup 

to 50 feet and an above-grade aerial fill (height) of approximately 300 feet, with a total expected 

volume of 142 million cubic yards.! Under the proposed permit, 121 RDF would be authorized to 

accept waste at an initial rate ofapproximately l:i700 tons per day and is expected to initially receive 

500,000 tons of solid waste per year. Using the "area fill" method, the landfill is expected to have 

a site life of approximately 40 years;2 • 
121 RDF would contain a landfill liner, a leachate collection system, a final cover system, 

a surface water drainage system, a gas collection system, and subsurface water and gas monitoring 

systems.3 It would also have a gatehouse, scales, a citizen convenience center, recycling area, 

maintenance area perimeter drainage ditches around the disposal area, three detention ponds, 13 

groundwater monitoring wells, and 18 gas monitor probes. It would be authorized to accept 

municipal solid waste resulting from, or incidental to, muriicipal, community, residential, 

commercial, institutional, agricultural and recreational activities including street cleanings, rubbish, 

yard waste, brush, construction demolition debris from municipal projects, inert material, Class Two 

I Applicant Exhibit 103, Prefiled Testimony of Pierce L. Chandler, Jr., P.E. (Chandler Prejiled Testimol1)l), 
pp. 12-15,29. 

2 Chandler Prejiled Testimol1)l, pp. 12-15. 

J Id., pp. 70-71. • 
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and Thee nonhazardous industrial waste, and certain special wastes identified in the draft permit. 

The Application proposes to accept nonhazardous Class I Industrial Waste on later TCEQ approval. 

121 RDF is expected to have no effect on, and is not subject to location restrictions because 

of, airportsafety. There are no active faults on or within, 200 feet ofthe proposed site that have had 

displacement in recent geologic time. The site is not located in a seismic impact risk zone or an 

unstable area Approximately 50 acres ofwetlands lie inside'the landfill footprint. The US Army 

Corps ofEngineers (USACE)has authorized 121 RDF, pursuant to Nationwide Pennit 39, and has 

approved NTMWD's mitigation plan for the site. No federal- or state-listed endangered or 

threatened species are present on the site, nor is it a critical habitat for such species.4 

121 RDF was designed to be operated in wet weather and will include all-weather roads of 

el either concrete or Austin Chalk. Access will be limited to the entrance. A perimeter fence will be 

used. Entry to the active portion oflandfill site will. be restricted to designated personnel, approved 

waste haulers, and persons whose entry is authorized by specific N1MWD personnel. Signs or 

NTMWD employees will provide traffic control.s The Site Development Plan identifies easements 

associated with-and buffer zones around-the site. The plan requires large buffer zones between 

the permit boundary and the landfill footprint. The existing trees and vegetation in the buffer zones 

will be kept and additional vegetation will be planted or earthen berms constructed where needed. 

The design components are intended to prevent leachate buildup and to protect drinking, surface, and . 

subsurf;:lce water. 6 

There are no historic properties within the proposed 121 RDF site or on property owned by 

NTMWD in the area. Moreover, the landfill will not affect any site of cu1tur~ or arch~e.?logica] 
. I;:B ~~ 1\ = 

0". s~ 1 ~, 

• Chandler Prefiled Testimony, pp. 30-31; 32-34; 36-40; 42.. 

51d., pp. 72-73. e 61d.. pp. 73-74. 

="'"
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significance.7 N1MWD has properly estimated the cost for third-party cloSUre and post-closure care 

of 121 RDF at a time in the development when the costs are expected to be greatest. It has also 

adequately demonstrated that it can be financially responsible for those costs.8 

The Site Development Plan describes the design components for stann water management 

intended to prevent discharge ofpollutants into surrounding waters.9 It describes how stonn water 

that comes into contactwith solid waste will be treated. Any water that comes in contact with waste 

at 121 RDF will be confined at the working face by berms high enough to contain the runoff from 

a 25-year, 24-hour storm event. The final cover has been designed to minimize rainfall infiltration 

and surface erosion and to provide stability. Peak runoffvelocity is less than five feet per second. 

Watershed sediment due to erosion is nil 10 Further, the Site Development Plan provides that 

NIMWD will obtainpennit coverage from the EPA and TCEQ for storm water discharges, under 

the agencies' general pennitting process. It notes that 121 RDF will not violate any area- or state

wide water quality management plan. and will not violate Section 404 ofthe CWA. II Erosion is also •
not a concern at 121 RDF. The soils are thin and previous erosion has removed loose soils. Austin 

Chalk bedrock is exposed over most of the 121 RDF site. The soil that is on-site is clay-rich and 

cohesive and does not erode easily.12 

Except as otherwise discussed below, NTMWD has satisfied all ofthe technical requirements 

for the proposed landfill site. 

co 

7 Applicant Exhibit 104, Prefiled Testimony ofDuane Peter (Peter Prefiled Testimonytt. '9:: IO.
 
. ~.?::
 

"~~ ..
8 Chandler Prefiled Testimony, pp. 122-23. _ - ~~. ~ 

9 ]d, p. 76. fu li;: ::: 
. v. 
i:j :~ 

... , -', '. 
10 Chandler Prefiled Testimony, pp. 1-4; 79-80. 

Jlld, pp. 76-77. i~~1 •12 Applicant Exhibit III, Prefiled Testimony ofRobert S. Kier, Ph.D. (KierPrefiled Testimony) pp. 18-19. 
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A. Is the Site Opel1lling Plan (SOP) .nfficiently detailed? ; f; ; F;;;Jj!t" .. 
. ""'g~ ~.:i.\:~! ~;1 

~~ il 'j U \(~. J ;? 

Protestants and OPIC argue that the SOP for 121 RDF does not confo~ with th~liapplica~e 
CoIIlIIiission rules. I) N1MWD argues that Protestants do not understand the complexity ofrunning 

a landfill and the need for some flexibility in daily operations. While agreeing that SOPs are 

necessary and useful, NTMWD argues that SOPs cannot-and should not be expected to-cover 

every operational detail. NTMWD asserts that tying the hands of landfill personnel with overly 

specific provisions is undesirable and unworkable. 

As set out below, the ALJ finds that NTMWD's SOP is sufficiently detailed in all respects, 

except in regard to 'equipment size and personnel fire fighting training. 

1. SOP Standards 

The SOP is an on-site reference to "provide operating procedures for the site management 

and the site operating personnel in sufficient detail to enable them to conduct the day-to-day 

operations of the facility."14 At a minimum, the SOP is to include "specific guidance, procedures, 

instructions, and schedules" describing: 

(1) a description of functions for each category of personnel to be employed at the 
facility and for the supervisory personnel in the chain-of:'command; 

(2) a description, including size, type, and function, of the equipment to be utilized 
at the facility; 

(3) a detailed description ofthe procedures that the operating personnel shall follow 

• 
I) The SOP is found in Applicant's Exhibit 100, Vol. IV, Bates pages APP2008 to APP2046. References will 

be to "SOP, Bates page." 

I~ 30 TAC § 330.114. 
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concerning the operational requirements of this subchapter; 

(4) other instructions as necessary to ensure that operating personnel comply with
 
any other local,state, or federal regulation for the operational standards of the type
 
of work involved at the facility; and
 

(5) procedures for the detection and prevention of the disposal of regulated
 
hazardous waste as defined in 40 Code of Federal Regulations Part 261 and of
 
polychlorinated biphenyls (PCB) wastes as defmed in 40 Code of Federal
 
Regulations Part 761. The detection and prevention program shall include the
 
following:
 

(A) random inspectio~ Of incoming loads unless the owner or
 
operator takes other steps to ensure that the incoming loads' do not
 
contain regulated h~d~u~ ,:aste or PCB wast~s. The inspeef~n ,"
 
procedures shall be Identified m the plan along Wlth a backup pr,- ; ff /1 £:
 

dure ifhazardous waste is identified. The procedure shall inc1yg~'-~ e ~ ~« J t ff
 
inspection of compactor vehicles; ,,~it ~- ~ -n~ UiH;
 

c( <;.,. :;:.~~ {i~')~ .:~liS:::::: . C'\J .... \'1 -\ . •~per;g~;:d;~:';gru:; :guci:~~l~::~~sr:;_t":~.*~;MH~f~r

_ fjU 'I i:2 

waste; -'= d;;; 

(D) notification of the executive director of any incident involving
 
the disposal of a regulated hazardous waste or a PCB waste at the
 
landfill; and
 

(E) provisions for the remediation of the incident; 

(6) a Fire Protection Plan that shall identify the fire protection standards to be used
 
at the facility and the training ofpersonnel in fire-fighting techniques. IS ,
 

The Commission's rules in chapter 30 ofthe Texas Administrative Code set out operational 

standards for landfills that are required to be in the SOP. These include fire protection (§ 330.115); 

access control (§ 330.116); unloading waste (§ 330.117); hours ofoperation (§ 330.118); site sign 

15 30 TAC § 330.114(1)-(6)._ • 
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(§ 330.119); control ofwindblownwaste and litter (§ 330.120); salvaging or scavenging (§ 330.1?8); 

landfill (daily) cover (§ 330.133); and screening ofdeposited waste (§ 330.138). 

A recent coUrt case also addresses the requirements for SOPs. In BFIWaste Systems ofNorth 

America, Inc. v. Martinez Environmental Group, 16 the Austin Court ofAppeals held that SOPs must 

be sufficiently specific so as to form an enforceable set of rules. Specifically, the court stated: 

Each site operating plan must ... provide specific, enforceable procedures to govern· 
the daily operation of a speCific landfill. The exact level of detail required of each 
individual section of a plan is a matter ofagency discretion - but, at a minimum, a 
plan must set out enforceable procedures and be more detailed than the general rules 
that it implements. 

• 
Essentially, the court made clear that the normal operating procedures for a landfill must be 

cOntained in a detailed site operation plan and noted that "deviation from an approved site operation 

plan will be deemed a violation of the administrative code.'111 

2. Parties~ General Arguments 18 

Protestants argue that many ofthe provisions ofthe SOP for 121 RDF do nothing more than 

parrot the Commission's rules, and do Dot provide adequate specificity to allow an operator to know 

how to conduct site operations nor provide enough detail so as to fonn enforceable requirements 

which could fonn the basis of an administrative violation. OPIC agrees with Protestants, although 

OPIC concedes that portions of the Application do provide SUbstance, detail, and procedures for 

operating the landfUI. But, OPIC points out that these are not included in the SQP as required by 

the Commission'smle, and the OF/case • n:;; U1\~!
 

iW.: H~\~
 

• 
16 93 S.W.3d 570 (Tex.App.-Austin 2002, pet. filed 02/03/03). t.: .•.'. &3 .:_ "i,o\ i': : .. 

. . . ~sr: :... 0 :... ~ ;'~~ ~ ~. 

J7 BF] at 579-80. The court noted the SOP is to be used to "maintain some oversi,ght Srt~~e large l~r}~1 "g
0" 

". ~I;.., tim 
II In this section, the ALJ presents the broadly applicable arguments ofthe parties. A mo..Mtiiled discGssion 

of the parties' arguments is presented below in regard to the specific SOP requirements in issue. 
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N1MWD contends that Protestants and OPIC's reliance on the BFI case is misplaced,
 

asserting that their reading ofthe decision is incorrect. N1MWD denies that the BFIcase requireS
 

each provision ofan SOP to be more detailed than the corresponding TCEQ rule. In fact, N1MWD
 

notes that such would be impossible, because many ofthe Commission's SOP rules are so specific
 

that no SOP could realistically be written to be more specific~19 Rather, NTMWD asserts that the
 

BFI case merely stands for the proposition that SOPs, as a whole, must do more than parrot the
 

Commission's rules. It argues that the TCEQ has discretion to determine the level ofdetail required
 

for ~y particular site.N1MWD asserts that its SOP satisfies a "performance-based approach," in
 

that it provides sufficient guidance for operations but also. allows flexibility to meet the needs ofall
 

situations. N1MWD argues that the operators' experience and training (as mandated by TCEQ
 

rules) will further ensure thatthe Commission's standards are met in the site's daily operations.
 

NTMWD also notes that other portions ofthe Application will guide day-to-day operations
 

at the landfill: the Subsurface Water and Surface Water Prote~tion Plans and Drainage Plan, the Soil
 •
and Liner Quality Control Plan, the Ground (Subsurface) Water Sampling and Analysis Plan, the 

Landfill Gas Management Plan, and the Leachate and Contaminated Water Plan. 

Because the parties' arguments are more specific in relation to the different requirements of
 

the Commission's SOP rules, these different requirements are discussed individually below.
 

3. Equipment ~ F.:-~ ::>.8' t:1': I \ r=~J 

i~ r- - ~ ~ 1 ~. r 
8 ~: c:= ~i ~~ ~ 

. - : ~ .~' ~. r:!) ~ !!~;~ :.
Commission rule 30 TAC § 330.114(2) requires "a description, incb;lgihg si~, tjrRef.'..iUJ..9?: . 

.. ' ,- "'.. .p,~ ~ '.., '.".." , 

function, ofthe equipment to be utilized at the facility." Protestants argue. that ~~LsoP~r lr~~ ~~r: 
. ;:r,.,:" ". ·.;r.. ~..... ; :.;';~ 

. 19 NTMWD uses the example of30 TAC § 330.119, concerning the specificJetterin:~i~ze forth~~~~~;·· ~ 
it also notes other examples: §§ 330.1 14(1)[a description of functions for each category ofpersorfuel to be employed 
at the facility and for the supervisory personnel in the ctllun-of-command] & (5)[procedures for the detection and 
prevention of the disposal of regulated hazardOUS waste... and of PCB wastes], 330.1 I5[fire protection], 
330. I20[control ofwindblown waste and litter], 330.12 I [easements and buffer zones] ,& 330.122[ landfill markers and •
 
benchmark]. See NTMWD's Reply p. 4, fn. 16. 

:-;
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does not include any information concerning size or function ofthe equipment that NTMWD will 

use at the landfill. 

Generally, NTMWD's SOP does list the types ofequipment that will be used at its facility, 

such as "water truck, motor grader, bulldozer, landfill compactor, self-loading scraper, fuel storage 

tank, and portable water pumps." It also references additional "miscellaneous pick-ups, vans, and 

other light utility vehicles as well as various pumps, instnunents, and safety and training 

equipment."20 The SOP notes thatllequipment requirements will vary" from time to time, and that 

"additional or different units of equipment may be provided."2! 

Additionally, the SOP indicates thefunctions ofthe various types ofequipment. Frequently, 

the name of the equipment listed also reflects its function. For example, a "water truck" carries 

•	 water, a "fuel storage tank" stores fuel, and a "portable water pump" pumps water. The names of 

other pieces of equipment-such as motor grader, bulldozer, landfill compactor, and self-loading 

scraper-at least imply their functions. Read in the context ofthe SOP andthe Application, a landfill 

compactor compacts or compresses th~ fill. A self-loading scraper scrapes up and carries solid 

waste. Graders and bulldozers are common pieces ofequipment whose function is no mystery. The 

SOP notes that haul roads will be regraded periodically.22 The bulldozer is designated as a part of 

the frrefighting equipment; it is used to move stockpiled soil to the working face to smother a fireY 

The water truck functions are described in the SOP as firefighting and suppression of dust on 

roadways.24 

•
 

20 SOP, APP2016.
 

21 SOP, APP2015.
 

22 SOP, APP2035.
 

2J SOP, APP02025 .
 

24 SOP, APP2027-28; APP2035.
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However, the SOP does not indicate the size ofeachpiece ofequipment. It states "equipment 

requirements will vary" from time to time, and that "additional or different units ofequipment may 

be provided." Because the Commission's rules cle8!ly require a "description, including size" ofthe 

equipment to be used at the facility, Nl'MwD's failure to include size information for the equipment 

appears to make the SOP inadequate.2s In trying to understand what the Commission's rule means 

in placing that requirement for SOPs, the ALl has little guidance to go op.. One item which is 

.instructive is the ED's Draft Technical Guidance.26 The Draft Technical Guidance indicates that the 

SOP should state the size ofthe equipment by class. For example, the bulldozers on site could be 

stated as a "CAT D7, D8, or equivalent; the w~ter truck should indicate the number of gallons 

carried; scrapers could be 10 to 20 cubic yard; and excavators. could be described as "various 

makes.1127 

In light ofthe BFIcase and the clear wording ofthe Commission's rules, the ALl concludes • 

that, becauseNTMWD has simply identified the type and furiction for most ofits equipment andnot 

the size, its SOP fails to meet the Commission's standards. Therefore, the AU recomrGnds tha~tb,e 
,. t: . ;.;l ~ I 

Commission find that N1MWD's SOP for the landfill is inadequate with respect tei eijw.pment iiie. ,I : .. ~ 

4. .S.lv.~g i:!c~i' ttil!lf 
Commission rule 30 TAC § 330.128 provides that n[s]alvaging shall nO~EeIDlo~nJi~1 :;:~ 

interfere with prompt sanitary disposal of solid waste or to create public health nuisances...3 The 

Commission's Draft Technical Guidance indicates that the SOP should describe "how the 

2S 30 TAC § 330.114(2) (emphasis added). 

26 Protestants' Final Written Argument, Appendix E, TCEQ Draft Technical Guidance, Subject: Site Operating 
Plan (Draft Guidance), p. 3. NlMWD obJected to the use of the Draft Guidance on the basis that it was not available 
at the time of the hearing, and terming its use "improper." The ALJ notes NTMWD's objection, but choose to take 
official notice ofthe Draft Guidance. TEX. R. OF EVID. 20 I(c). The ALJ recognizes that the guidance is only a draft, and 
is subject to change, but Still fmd it somewhat helpful in construing the Commission's rules. 

27 Draft Guidance, p. 3. • 
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restrictions on salvaging and the prohibition on scavenging shall be implemented. The salvaged 

materials should be addressed as to storage location, amount allowed to accumulate, and maximwn 

storage time." The SOP should disallow salvaging of special waste and prohibit scavenging.28 

Again, Protestants complain that NlMWD's SOP merely parrots the rule and does not 

provide any specificity as what salvaging will be allowed nor what procedures will be used for' 

restricting salvaging. NTMWDdisagrees, pointing out that its SOP provides specific times, places, 

and restrictions on salvaging. 

N!MWO's SOP provides that salvaging "will not be allowed to interfere with prompt 

sanitary disposal ofsolid waste or to createpublic health nuisance." It states that salvaging is limited 

to NlMWD	 employees, that· salvaged goods will be collected a~ the designated white goods 

•	 recycling area, and that salvaged goods must be removed monthly.29 Additionally, the SOP does not 

allow the salvaging ofspecial wastes, pesticides, rodenticides, fungicides, and herbicide containers, 

or Class1 industrial waste. The SOP provides for prevention ofunauthorized access to the site, and 

requires personnel to "regularly watch for unauthorized persons in the vicinity ofthe working face 

and at the 121 RDF entrance, as weil as other areas of the site."30 

_As NTMWD note's, the SOP covers the where, when, and how salvaging will be conducted 

and includes appropriate restrictions. The ALI finds that the salvaging and sCaftf~ging ~~i~:>.n of 

the SOP complies with the Commission's rules. fff f~ JI ?;.-. 
<::::> 
<::::>~ ::;.' .-..

t?:":-::: .


&:.~ :~. .. "'J
 

£~ .~.' " 
'Ll!:-'; . 

g~;~.:-.-

i-H. ~{ "' 
g~ .~ 

28 Draft Guidance, p. 13. 

• 29 SOP, APP02035. 

)0 SOP, APP02029. 
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5. Windblown Waste 

Commission rule 30TAC § 330:120 requires that "[w]indblown material ~d litter shall be 

collected and returned to the active disposal area or working face as necessary to minimize 

unhealthy, unsafe, or unsightly conditions." A portable fence or other suitablepractices may be used 

to confine windblown litter. The regulatioJ? requires at least weekly pick-up of windblown litter 

scattered throughout the site, along fences,and ac~ess roads, and at the gate. The Draft Technical 

Guidance states that the· SOP should discuss "procedural and. physical m~ for controlling· 

windblown waste," such as covers on transportation vehicles, screening for adequate covers on 

vehicles, and appropriate signage.31 

NTMWD's SOP states tha~ windblown litter will be controlled through "proper unloading, . 

compaction, and cover procedures. The use ofportable litter control fences, the orientatio~ of the • 

working face relative to the prevailing wind direction, the pla~ementofscreenmg pe~, stockpiles 

and landscaping, and adequate staffing." Earthen berms, called "push walls," and the height of the 

adjacent active lift will also aid in controlling windblown waste at the working face. The site Will 

be policed "at least once a week," windblown litter will b~ "collected on a regular basis," and "litter 

scattered about site, along fences, across roads, and at the gate,will be picked up at least once per 

week.~'32 The SOP also provides for entrance signs warning that "all vehicles shall be covered or 

entrance will be refused" and that "the Gate Attendant will not pennit improperly covered vehicles 
. ' . 

to enter 121 RDF:133 

Protestants fault NTMWD's SOP for failing to provide an actual schedule for regular 

collection ofwindblown matter,failing to offer practical guidance for "iriggers~:tfa~win1f" ;~ [ 

::::.::::~pp ~i~ ; ±~ ~~':!~E,
8-9 . 

)) SOP, APP02033. ti"~:i ~\ s~ • 
t: .:~ '_ti 
~ ~ 
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or direction or other conditions requiring the use ofa portable fence, and failing to regulate the size 

of the crews to be dispatched to collect windblown waste. Protestants argue that the SOP or the 

TCEQ rules should require specificity similar to that contained in the technical construction plans 

required for applications. In Protestants' view, the SOP contains no enforceable provisions, leaving 

NTMWD free to decide when and how it will deal with windblown waste without risk ofpenalties. 

Protestants contend that this is contrary to theBFI decision. 

N1MWD asserts that its SOP measures will control windblown wastes and that it will be 

subject to sanctions if it does not follow them. NTMWD also argues that construction plans are 

based upon fixed things such as geography and the composition of materials. On the other hand, 

windblown waste handling and collection are subject to changing conditions: weather, the amoUnt 

ofwaste to be disposed, changes in equipment, etc. NTMWD contends that it cannot reasonably set 

.)	 such fixed factors as the precise days for collection of windblown waste and the size of the crews 

for such collection at this point in time, when the requirements for such will be dictated by 

conditions existing in the future. For example, changed conditions (such as an ice storm) might 

make it impossible to collect windblown waste on a specific date. 

The ALJ generally agrees with N1MWD and find that the windblown waste provisions of 

the SOP meet the requirements of the Commission's rules. The level of detail suggested by 

Protestants goes beyond what is required or reasonable. Crew allocation and scheduling to deal with 

windblown waste depends on many variables. Fixed specifications for such would be inefficient and 

would too easily subject NTMWD to technical violations. Therefore, the ALJ recommends the 

Commission find that the SOP complies with the Commission's rules in regard to windblown waste. 

•	 .- .. ~ 

1-- ..... 

fJ :- .

3~;= 
&1). ..... ';.;:; 

..; 
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6. Fire Protection 

The SOP must contain a "Fire Protection Plan that shall identify the fire protection standards 

to be used at the facility and the training ofpersonnel in :fire-fighting techniques."34 Additionally, 

30 TAC § 330.115 requires the owner or operator to: 

maintain a stockpile ofearth within 2,500 feet ofthe working face or active disposal
 
area The stockpile shall be sized to cover the entire working face or active disposal .
 
area. Sufficient on-site equipment for,movement ofthat earth shall beprovided at all
 
landfill sites. The executive director may, approve alternate methods of fire
 
protection. Accidental fires shall be promptly extinguished. The potential for
 
accidental fires shall be minimized by use ofproper compaction and earth cover.
 
The Fire Prevention portion ofNTMWD's SOP includes rules for "hot loads," smoking
 

prohibitions, separation ofequipment from fuel storage, clean-up offuel spills, parking equipment 

at the working face overnight, and control of combustibles such as trees, brush, and vegetation.3S 

The fire control rules discuss containing a fire to a vehicle, using smothering, water spray or an •
extinguisher to put out the fi,re, and separating or localizing a fire at the working face.36 There are 

general rules for personnel to follow in contacting other emergency personnel such as the City of 

Melissa Fire Department.37 

Protestants fault NTMWD for not posting the MelissaFire Department's telephone number,38 

for failing to account for fires at the site when a telephone is not accessible, and for failing to account 

for fires when no personnel are present at the site, such as after the site is closeg. The ALlnnds 

... ::.:. ~ ~ ~~ B~ "\' ~:
~g' .- ~~ 1 ;:~ 

::::~::::::14(6) ~,~g~ ;~l ,~W} 
~~{' ~ .' ,.',:: 

]1 SOP. APP02027-28. ., '.' ;~, '8~; \~r '- Th 

J8 It should be noted that Section 5.1.3 of the SOP references the "list of posted emerge~~ nurnbers~'?SOP, 
APP2020. The ALl wonders ifa 911 call would be sufficient, and whether 911 would even need to be posted. The ALl 
also notes that the "Site Safety Plan," App. Ex. 100, APP0l73 9, provides for the posting of emergency telephone 
numbers. .'•
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these criticisms to be without merit, however, as Protestants are seekingmore than the Commission's 

rules require. The ALJ finds that the fire protection standards ofthe SOP are already more detailed 

than the general rule that the SOP implements. 

• 

However, the rules do require specific infonnation regarding the fire-fighting training ofsite 

personnel.39 As to training, the Commission's Draft Technical Guidance indicates that "firefighting 

training requirements and methods of training for all site personnel," should be included, the 

"method used to document each personnel's training" should be stated, and the docmnentation 

should be kept on site, for review by TCEQ inspectors.40 The SOP details personnel tniining with 

respect to inspecting for arid excluding regulated hazardous waste but does not specifically deal with 

fire-fighting training.41 The SOP simply directs that the Melissa Fire Department (MFD) should 

always be called in the case ofa fire ofany size, but also states that if "the fire can be safely fought 

with available fire fighting devices until arrival of the [lVlFD], attempt to contain or extinguish the 

fire." The SOP admonishes NTMWD personnel to use "adequate personal protective equipment," 

and to "be familiar with the use and limitation offire fighting equipment."42 The SOP contemplates 

that the District's employees are expected to fight some fires, but does not "identify ... the training 

ofpersonnel in fire-fighting techniques." 

In considering the Commission's rules regarding fire protection, the ALJ concludes that the 

SOP meets the requirements ofsuch rules with respect to fire prevention, rules for fire control by site 

personnel, stockpiling and availability of fire fighting materials and equipment, and rules for 

personnel to follow in contacting emergency personnel; but the SOP does not meet the requirements 

39 30 TAe § 330.114(6) (requiring a "fire protection plan that shall identify... the training ofpersonnel in fire
fighting techniques.) il 

40 Draft Guidance, p. 5. 

41 SOP, APP02012-15. 

42 SOP, APP02027-28. • 
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ofthe Commission's rules regarding the fire-fighting training requirements, Pl~~f.~s og:-~g H:5~ . 
all site personnel, and the method that will be used to document such training;n~~~oes iR.e~~e}~f. .~~ ~ .. 
documentation be kept on site, for review by TCEQ inspectors. ~ ~, " u;!7•\;-: i,~ ~j :. 

~ ~h, ~ :<'1 \) .,:ii~: ;;: 
CIa' -' , ., '\ .. I', ~ 

7. Excluded Wastes ~~ ~~ \~I ;~N 
~= .}~~ 

The SOP providesthatNTMWDwill not take radioactive wastes at 121 RDF.43 There isno 

specific SOP rule applicable to radioactive wastes in Subchapter F, Chapter 330, of the 

Commission's regulations. The Draft Technical Guidance does not discuss radioactive wastes. 

Despite this, Protestants complain that the SOP describes no process to adequately identify and 

exclude radioactive waste. NTMWD reSponds that its SOP is adequately detailed regarding the 

exclusion ofwaste and the method ofenforcement, and that the TCEQ's rules do not require more.44 

Protestants' expert, AllenMessenger,4S testified that the SOP is not consistent with standards • 
ofthe Association ofState and Territorial Solid Waste Management Officials (ASTSWMO), which 

rec.ommends use ofmulti-channel analyzers to detect radioactive materials. Mr. Messenger opined 

that the SOP should provide for an automatic radiation detection system rather than a spot check 

program and should also provide a response process.46 However, Mr. Messenger was unable to point 

to any regulatory requirement for such radiation detection equipment at landfills. Nor could he 

identify any Type I landfill in North Texas that had radiation detection equipment.47 

·4) SOP, APP02017. 

44 One percent ofnon-NTMWD transporters will be subject to inspection on a spot basis. SOP, APP020 18-20. 

45 Allen L. Messenger,P.E., is employed by A M Environmental, LLP. Hejs a principal of the fJIm, and 
provides environmental engineering services. He has a B.S. in Biology, and a M.S. in Civil Engineering. He has 24 
years ofexperiencepertinent to this case. Mr. Messenger offered expert opinions with respect to the Site Operating Plan 
(SOP). D.A.V.I.D. Exhibit #1, Prefiled Testimony ofAllen L. Messenger, P.E., pp. 1-3. 

46 D.A.V.I.D. Exhibit #1, p. 6; DAV.l.D. Exhibit #1B. Mr. Messenger believed that a reading of twice the 
background radiation count should be used for alann purposes. 

47 Tr., Vol. 3, pp. 735; 738-39. • 
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The ASTSWMO recommendation indicated that only 42 percent of states have regulations 

regarding radioactive waste at landfills. Most states, including Texas, rely on regulation of 

radioactive waste generators to insure proper disposal of those wastes and to keep them from 

entering the solid-waste stream.48 States that require monitoring mostly discover "short-lived 

medical waste" such as Iodine 131, which ASTSWMO indicates should be buried and allowed to 

decay.49 The monitoring recommended by ASTSWMO is intended to protect workers inspecting 

the load, not to exclude the radioactive material from the landfill.50 

NTMWD's witness, Mr. Pierce Chandler testified that he is not aware ofradioactive waste 

being dumped at landfills, not even by "some nefarious person" as suggested by Protestants.5 J Most 

dumping ofradioactive waste, according to Mr. Chandler, took place in "preregulatory days before 

.':	 we had modern regulations and controls in place. I'm not aware ofany recent instances that I've read 

about. "52 He explained that landfills screen for radioactive waste by looking for obvious containers, 

such as heavy objects with radiation stickers displayed on them. Ifradioactive waste was stolen and 

the thiefwas attempting to dispose ofit, Mr. Chandler stated he would expect to receive a warning 

from the police, which would allow landfill personnel to look for such containers.53 

After considering the arguments ofthe parties, the ALl concludes that there is no justifiable 

basis for placing additional requirements for NTMWD's SOP in regard to radioactive waste. 

p 

48 DAVJ.D. Exhibit lB, p.l.	 61 il 1'\' Et;.'; '\,~~ \l t#. 

49 D.A.V.l.D. Exhibit IB, pp.2-3. )r, ~	 ~\ 'J~}'~: 
5ODAV.I.D.Exhibit IB,p, 3.	 gi( N .... 

~= ~~ '.: u .... ;.~ .",:: .. k:· ':. 
51 Mr. Chandler, a licensed professional engineer in the State of Texas, was appoin~~;ey the~istrid ai-'tlie t " 

Engineer ofRecord for the Application. Mr. Chandler has over twenty-five years ofexperienc~fit~Wiandfi}r~~)~ '-' h 
and pennitting. App. Ex. Pre~led Testimony of Pierce L. Chandler, Jr., P.E. (Chandler PrejiledlJjstimonAM. ~t ~ 

•	 
~~~ g;i
:.: ...... 

52 Tr., Vol. 2, p. 356.
 

51 Tr., Vol. 2, pp. 380-81.
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Therefore, the AU recommends the Commission fmd that the SOP provid;:~~~n~~talla&~ 

concerning the screening and exclusion ofradioactive waste as required by the ~~~is~m~\hi~JJ,1: ;" .. 

8. CompMMg BDd Recycling . Ut ~ ;~ ~~!ltL 
l~nU .~: .~ 

OPIC complains that the SOP does not provide any day-to-day guidance to landfill operators 

for composting or recycling ofwaste. Mr. Chandler explained that composting or recycling were 

contemplated in the future at 121 RDF, but not under its current design. Ifcomposting or recycling 

are added, he stated the SOP would have to be modified under the applicable TCEQ rules.s4 

Composting andrecycling are not covered in the SOP, aside from being briefly described as 

. "facilities" which "may" be constructed. at 121 RDF.sS An examination of 30 TAC Chapter 330, 

Subchapter F, does not reveal any specific regulation concerning composting and recycling. • 

Moreover, the Draft Technical Guidance does not mention composting and recycling. Therefore, 

the ALJconcludes that there is no basis for concluding that the SOP is deficient for failw:e to provide 

specific procedures for composting and recycling. 

9. Odor, Ponded Water, and Disease Vector Control 

Commission rule 30 TAC § 330.1 25(b) requires that "any ponded water at the site shall be 

controlled to avoid its becoming a nuisance. In the event objectionable adors do occur, appropriate 

measures shaIl be taken to alleviate the condition."s6 Further, a "site operator shall take the 

appropriate steps t.o prevent and control on-site populations of disease vectors using proper 

54 Ir., Vol. 2, pp. 395-96. 

55 SOP, APP020J 1; Tr., VoJ.2, pp ;395-96. But see App. Ex. 100, Attachment I, Facilities, APP0092I ,showing 
a "citizens drop-off and recycling area" 

S6 30 TAe § 330.2(86) defmes a nuisance as "municipal solid waste that is stored, processed, or disposed of 
in a manner that causes the pollution of the surrounding land, the contamination of groundwater or surface water, the 
breeding of insects or rodents, or the creation ofodors adverse to human health, safety, or welfare. tI - .' j•
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compaction and daily cover procedures, and the use of other approved methods when needed.nS7 

.9'; : 
. ::".. 

It·' ~~:',':; _ .. 

OPIC agrees the SOP require~ periodic inspections to be made to detect odor sources, but 

complains that the SOP does not provide any information about the inspection schedUle that will be 

used. OPIC has a similar complaint with respect to disease vector control. NTMWD disagrees that 

its SOP is inadequate reg~ding these operational concerns. 

N1MWD's SOP specifically includes operational standards to control odors from ponded 

waster. It states: 

• 
[T]he ponding ofwater over waste at the 121 RDF, regardless ofits origin, will be 
prevented. Ponding water that occurs in the active portion of a landfill unit or on a 
closed unit will be eliminated as quickly as possible, and the area in which the 
ponding occurred will be filled and/or re-graded within seven qays of occurrence, 
weather permitting.sa 

The SOP and application include other odor-control operational standards as well. They 

provide for the application ofdaily and intermediate cover as required by 30 TAC § 330.133(a)-(b), 

the maintenance of a small working face, and the elimination of ponded water inside the landfill 

through the gravity drain system that is part ofthe basic design ofthe 121 RDF.S
9 NTMWD argues 

that these provisions, when read as a whole, exceed the Commission's limited regulatory 

requirements for odor control, are enforceable by the Commission, and clearly comply with the 

holding in the BFI case. Additionally, design features at 121 RDF will minimize odor concerns. 

These include large buffer zones between the waste footprint and neighboring properties and both 

the natural vegetation and the vegetation to be planted around the perimeter of the landfill.60 

S7 30 TAC § 220.126. 

SB SOP, APP02039. 

• S9 Tr., Vol. 2, pp. 406-07; 497. 

60 Tr., Vol. 2, p. 497. 



SOAH DOCKET NO. 582-02-3386 PROPOSAL FOR DECISION Page 21 •
TCEQ DOCKET NO. 2002-0745-MSW 

As to disease vectors, the Commission's rules require a site operator to take appropriate steps 

to prevent and control on-site populations of disease vectors using proper compaction and daily 

coverprocedures, and the use ofother approved methods when needed.6J The SOP provides specific 

practices to meet the regulation. It specifies that the aCtive working face Will be minimized. Waste 

will be compacted evenly by a defined an:iount of force, to a depth oftwo feet. A unifonn cover of 

six inches ofearthen material will be applied daily. The SOP also providesfor the use ofpesticides 

as needed, with application rates, amounts and times subject to operator discretion.62 

With respect to odor and disease vector control, the ALl concludes that the earlier discussion 

ofthe impracticality ofsetting definite schedules in the SOP applies here as well. The ALl does not 

believe that the BFI caSe requires the SOP to be that specific: Accordingly, the ALl recommends 

that the Commission find that the SOP complies with applicable Commission rules with respect to 

odors, ponded water, and disease vector con~ol. • 
10. Summary 

The ALl generally concludes that the SOP is sufficiently detailed to comply with the 

Commission's rules as interpreted in the BFIcase. However, there are two areas where the SOP fails 

to meet the requirements ofthe Commission's rules, namely regarding: (1) equipment size; and (2) 

fire-fighting training ofpersonnel. l">' . 
. . ~~ :s~ I 

'.' t= 85 II ; 
~.~ ~ ~ ~ 'J I t: ~ 

. . u c.~ ~ !-:! ~, ,) I ~: : 
B. Are Portions of 121 RDF's Surface Water Controls Improperly Lo~'~~d mntS;l.cle tiJ~'; •... 

- ;.:. ;~ -- ~;": \ ~\ I~ :;.. 
Proposed Permit Boundary? ~ ~:~ ,. , C'J ~: ~1 ;Ii;' i:: :: : 

. ~ ~ .~' rr3 ~~{~ ~~r.>:/ 
Protestants contend the Application violates general Corinnission req~~ent§=1foiJie~~ U 

;:'::;''.; \~; I 
boundaries. The Commission's rules at 30 TAC § 330.2(48) and (133) define afacii'ty or sit~~ I':~il 

.~~ uS 

61 30 TAC § 330.126.
 

62 SOP, APP02035-37. f
 .. _-../•
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contiguous land and structures, other appurtenances, and improvements on the land used for th~ 

storage, processing, or disposal of solid waste." Further, 30 TAC § 330.55(b)(4) states the Site 

Development Plan has to contain sufficient information to document the "dikes, embankments, 

drainage structures, or diversion channels sized and graded to handle the design run-off." 30 TAC 

§ 330.55(b)(5)(C) requires that the "designs ofall drainage facilities within the site at.ea shall include 
s-~ .=i::t. 

such features as typical cross-sectional areas, ditch grades, flow rates, water ~H;.ace ele,~tin . l: . §~~ ~o ~ 
"Ia. . ~ ~}t ff.F!" 

velocities, and flowline elevations along the entire length of the ditch." . ; iN'~. ~ Iff. \ .:l10 
~~\ ... '. ~ &i::~~;l~'; 

Protestants argue that these rules prohibit surface water controls for AAJ~ro~ed':#aCii~~y'. 
Co? '-J ";; .~.. .•.. :~ - ~\; r'o ~.: 

from being located outside of the permit boundary. Protestants contend thi~the perift~rtit~ 

drainage Channel B-2 impennissibly crosses the permit boundary, and that c'erfmn otheritJiainage 

areas are located outside of the permit boundary. As for Channel B-2, the evidence shows that it 

flows east and then turns southeast to an outfall. Channel B-2 lies within drainage area FDB-5, a 

22.3 acre tract in the upper right quadrant of Plate 6B, the Fully Developed Conditions Drainage 

Map.63 Plate 6B shows the dashed line marking the approximate limit ofChannel B-2 crossing the 

permit boundary, just before it reaches the outfall at Design Point 3. Similar crossovers occur on 

Channels S-l and S-2 in drainage areas FDS-I and FDT-3A along the southern permit boundary of 

the landfill. Protestants assert that the Commission's rules require drainage channels and areas to 

be part of the landfill; hence they must be within the permit boundary. By allegedly placing the 

channels and drainage areas outside of the pennit boundary, Protestants assert that NTMwP has 
. . 

removed them from TCEQ control, especially after the landfill is closed. 

NTMWD responds that no structures, appurtenances, or improvements that would be used 

for the storage, processing, or disposal of solid waste are outside the peimit boundary of 121 RDF. 

NTMWD disputes that any drainage channels are located outside of the permit boundary, but 

concedes that some designated drainage areas are. NTMWD points out that the Commission has 

• 
issued landfill permits in the past in situations where designated drainage areas were located outside 

6) App. Ex. 100, Plate 6B (plate 6B), APPOI644. 
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.ofthe pennit boundary, so long as the areas are deed-restricted for that purpose;64 NTMWD notes 

that the drainage areas in issue are only used to prohibit future development to assure that any 

increased flood flows at certain design points will not have flooding impacts on adjacent properties, 

and are not actually part of the landfill's operations.6S 

The drainage channels, such as B-2, are trapezoidal in shape, and (in B-2's case) are 100 feet 

in width. A small trapezoidal ".pilot channel" two feet wide and one foot deep, runs along the edge 

of the drainage channel closest to the toe of the landfill. From revieWing the evidence, the ALl is 

not persuaded that Protestants are correct in their contention that the drainage channels are outside . 

ofthe pennit boundary.66 Rather, the ALl concludes from the evidence that the perimeter drainage 

channels are not outside of the permit boundary.67 Moreover, Channels B-2, S-l, and S-2 are not 

used to store, process, or dispose ofsolid waste; they, like ail perimeter chapnels, simply route clean 

water off the landfill and do not contain polluted water.68 • 
As for the designated drainage areas, the AL~ agrees that they are partially located outside 

of the permit boundary. However, they are in deed-restricted areas that satisfy the purposes for 

which they are designated. They are not areas involving activities requiring construetion; operations 
. ~I . ~g 

toe . s,,= '·1 ..
I.;; -r.n~'.
12 ~. - _. 'J I '~tja" r- ~:.~ ~ .gc..' 

__ c;-..~~. ~ ~ :.1 ,J l i~ =:: 

~ ~~;~ ~ t ~ rH?~ i~ 
64 Citing Pennit No. MSW-1745B (July 20, 1999), issued to Ellis County Landfill ~~~~.. :. ;.~ ~ .~~~Ir' : 

. ~ ~~ ~..~ w· i: i::" \~.. , ;~, i" ". 

65 APP. Ex. 100 at APP01334 and APPO 1644; also App. Exhibit 109, Prefiled Testim~~~fRo~ J.:af'i~~~' j:} 
Ph.D., P.E., (Brandes Prejiled Testimony), pp. 16-17,24. . . ~ii~ :~'1 .\'::~J.I . ;;.. '; 

. ~~ '. 'EJU:' ~ ~ 
66 The evidence was controverted on this. In an effort to detennine the validity ofProtes~~' claim, MJ Jones 

closely reviewed the maps of the site. On Plate 6B's scale, I inch equals 400 feet, so Yo inch equals 100 feet The 
centerline ofthe channel is depicted on Plate 6B. The ALJ measured the width of Channels B-2, 8-1, and 8-2 using a 
standard ruler, to detennine ifa mark Yo (Va = Vz x ~) inch on the outside of the centerline crossed the permit boundary 
on Channels B-2, S-I, and S-2. The mark did not, thus indicating that the map did not refle~t the drainage channel being 
outside the pennit boundary. App Exhibit 100, Plate 6B; APP01326; APP01386. 

67 Because Protestants used the markings on Plate 6B to assert the channel was outside the pennit boundary, 
the ALl believes measurements made on Plate 6B are appropriate to settle the issue. 

61 App. Ex. 100, Attachment 6, APP01339-01342; Plate 6B; Brandes Prejiled Testimony, pp. 25-26: • 
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ormaintenance, nor are they part oftbe "facility" as it is defined in the Commission's rules.69 Given 

the Commission's past orders allowing drainage features to be located offsite, the ALJ concludes 

that Protestants have not presented ajustifiabl~ basis for denying the permit on this ground. 

C.	 Would Construction of the Proposed Facility Significantly Alter Natural Drainage
 
Patterns?
 

1.	 The Requirements of the Rules 

Under 30 TAC § 330.56(f)(4)(A), an application mustinclude a drainage and run-offcontrol 

analysis that includes: 

(i) a description of the hydrologic method and calculations used to estimate peak 
flow rates and runoff volumes including justification ofnecess~ assumptions; 

(ii) the 25-year rainfall intensity used for facility design including the source ofthe 
data; all other data and necessary input parameters used in. conjunction with the 
selected hydrologic method and their sources should be documented and described; 

(iii) hydraulic calculations and designs for sizing the necessary collection, drainage, 
and/or detention facilities shall be provided. 

(iv) discussion and analyses to demonstrate that natural drainage patterns will not be 
significantly altered as a result of the proposed landfill development. 

2.	 The Parties' Arguments 

Robert J. Brandes, Ph.D., P.E., is a licensed professional engineer who ha~ testified.as a 
. .. 

hydrology expert inmany Commission hearings. He testified forNTMWn concernt~surfaceav;:ter ... 

7o
hydrology and drainage issues. Dr. Brandes indicated that the Commission ~:;~~dl~~~f!"f!r.l 

•
 69 30 TAC § 330.2(48). .
 

70 Brandes Prefiled Testimony, pp. 1-4.
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that a facility will notsignificantly impact natural drainage patternsifit would not increase flooding 

or erosion on adjacent propertie.s.7/ In some instances, a reduction in water downstream has also 

been seen as a significant impact. Under those standards, Dr. Brandes testified that the natural· 

drainage pattern will not be significantly altered as a result ofbuilding 121 RDF.72 

Protestants argue that NTMWD has failed to make the neCessary showing that natural 

drainage patterns will not be significantly altered. They contend that.NTMWD: (1) iinproperly
'. .. 

considered the natural drainage impact offsite, rather than at the permit boundary; .and (2) used 

incorrect lag time calculations in calculating the drainage impact 

Wade Wheatley is the Director of the Waste Permits Division of the TCEQ.73 Under 

subpoena, he testified as the "designate9 representative of the Executive Director of the Texas 

Commission on Environmental Qual~ty as it relates to this application."74 Mr. Wheatley had 

personal knowledge of some parts, but not all, ofthe Application.7s .Mr. Wheatley was personally • 
involved ~ regard to this Application' because of disagreements between th~ :eD's staff and 

NTMWD personneI.16 In his view, "when this application was declared technically complete, it was 

the Commission's position, based on the information provided by the applicant, that this application 

met all of the regulatory requirements of the TCEQ."n 

71 App. Ex. I DO, Attachment 6, APPOl3 12.
 

72 Brancfes Prefiled Testimony, p. I1; Ir., Vol. 4, p. 901.
 

73 Tr., Vol. 3, p. 552.' .
 

74 Tr., Vol. 3, pp. 552; 564-65.
 

7S Tr., Vol. 3, pp. 552-53.' 

·76 Tr., Vol. 3, pp. 620-21. 

77 Ir., Vol. 3, pp. 556-57. Technical completeness "is a guarantee that we've reviewed it, and, to the best of 
our knowledge, it meets all regulatory requirements." Ir., Vol. 3, p. 582. . - . 
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Mr. Wheatley testi:fiedthat the Staff's practice is to check some, but not all, of the 

calculations provided in an application. In this case, a more thorough check was made, in light of 

the BlueFlats case. Mr. Wheatley disagreed with Protestants' contention that NTMWD had not 

complied with the Blue Flats requirement ofdetermining drainage issues at the permit boundary.78 

Stating that his staffhad determined that N1MWD had "metall the requirements,"79 Mr. Wheatley 

testified that all applications for landfills are receiving "additional scrutiny on dra.irul.ge 

calculations."80 Mr. Wheatley concluded that when the Application was declared technically 

complete, the ED had determined there were no adverse impacts to downstream property owners.81 

3. Existing Drainage and Proposed Alterations 

Almost all ofthe runoff from the 121 RDF site currently moves into the·Brinlee Branch to 

•	 the north or into the South Tributary to the south. After the Brinlee Branch and Smith Tributaryjoin, 

the Brinlee flows to the east into Sister Grove Creek, a tributary ofLake Lavon on the East Forkof 

the Trinity River.82 In the southwest comer ofthe 121 RDF site, runoffflows west into StiffCreek, 

and then into Sister Grove Creek. In the Panhandle of the 121 RDF site, runoff flows into Stiff 

Creek, and then into Sister Grove Creek.83 

As the Facility is constructed, perimeter and diversion berms will prevent run-on to the active 

disposal area. The perimeter berm will be higher than the existing ground surface and this will 

u ~~ I
7ITr.,VoI.3,pp.627-28. ~g ~& II ~ 

79 T V I 3 629 \E r- ;; -.~ 1\ ~ ~~ r., o. ,po . _ ... ~~ . ~ -~~; ~ l~~'-' 
. :2.;' i". ~ f: ~ '"~, :~.~ '.-: ; 

10 Tr., Vol. 3, p. 680. Mr. Wheatley was apparently not aware ofthe "lag time" discrep~y disc~d ~9°~i: [to !,;: 
It was not brought to his attention during his testimony.~,~ e,; {;; ,>~ ::'.~ • 

...:i.-, '..... LU	 ,.. ' --.' ,-
- 0	 ...~ !.; ....:~ ~ 

81 Tr., Vol. 3, pp. 67 1-72·~~.f;;~'1 \\.'{ i:.; 

•	 
Li; ;:: .' --: \", \ 1 

81 Brandes Prejiled Testimony, p. 13.·~~· -tl .~ 

13 Jd., p. 14. 
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prevent run-on to the landfill. Final cover drainage systems will be constructed to collect surface 

water runoff from the final cover and transferitto the perimeter drainage system.84 Surface water 

controls have been designed along the perimeter of the landfill footprint. They will include 

perimeter drainage channels outside the perimeter berm, and detention ponds to collect runoff and 

direct it to outfalls. These outfalls will discharge the water into the Brinlee, the South Tributary, the 

smaller drainage outlets to the west and south located at the southwest comer ofthe.site (using two 

small detention ponds), and a main detention pond located on the eastern end of the site:8S The 

outfalls are designed to minimize erosion and allow water to flow into the natural stream channels. 

Each outfall is associated with a Design Point, which are the locations where NTMWD's expert 

witness measured peak flow, volume, velocity, and direction to determine the Facility's impact on 

drainage patterns.86 

4. Overview ofMethodology Used to Determine Drainage Impact 

Mr. Wheatley testified that determining a propo~ed. facility's impact on drainage is a two-'step 

process. First the criteria are exainined pre- and post-development. If no significant change has 

been made, the inquiry need not consider downstream impacts. Ifsignificant change has been made, 

then impacts downstream have to be reviewed to determine if they are adverse.81 

NTMWD performed such an analysis. To determine 121 RDF's impact on drainage, the 

watersheds were divided into subareas, and runoffhydrographs were simulated using standard SCS 

procedures for describing existing watershed hydrologic characteristics and rainfall patterns.8S For 

g 
8~ Jd, pp. 25-26. ~§ 

~ ~~ 

t; t:
 

8S App. Ex. 100, Attachment 6 (Atlachment6), APPOJ 324.
 

86 App. Ex. 100, Plate 6B. 

87 Tr., Vol. 3, pp. 627-29.
 

B8 Brandes Prefiled Testimony, pp. J8- J9.
 •
="" 
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smaller watersheds (i.e., less than 200 acres), 30 TAC § 330.56(t)(4)(A) requires the use of the 

"Rational Method," which is "a simple equation that relates the peak flow rate for a particular 

watershed to the size of its drainage area, the condition of its land· surface relative to generating 

runoff, and the intensity ofrainfall on the watershed. n89 Dr. Brandes followed this procedure for pre

and post-development drainage.90 

Rainfall events with different amounts were simulated. Under 30 TAC § 330.56(t)(4)(A)(ii), 

an applicant must consider a 25-yearrainfall event. In an effort to be conservative, Dr. Brandes also 

performed 1DO-year and 2-year stonn event analyses. The lOO-year event is often considered by 

regulatory agencies to be the standard for evaluating flood conditions. The 2-year event is often 

considered as a measure oferosion potential of a stream.9J 

The duration of the rainfall event must also be considered. A "critical stonn event" has to 

be determined for pre- and post-development.92 The "critical storm event" is unique for each 

watershed. For 121 RDF, the "critical storm event" was determined by running BEC-I, a standard 

hydrological analytical model, for a range ofstorm events with different durations.93 A storm event 

with a two-hour duration was determined to be the "critical stonn event" for both the Brinlee and 

the South Tributary.94 Dr. Brandes testified that the methods and assumptions used to prepare the 

calculations presented in the Application were reasonable, and the results were accurate and 

89 Jd., pp. 22-23. 

90 Id., p. 23. ~ g ~ ~ J\ ~ 
~~ ~!e l?, 

91 Jd.. pp. 19-20. ,~~ ~ ~~ ~ \ F 
-~:;.: e--.a ~.;:: ......" ••. 

tt\"'='1 ... ~ t~.~··. 

92 Although TCEQ regulations do not defme a "critical stonn event," Dr. Brandes testifj&:J:it ~efih~d..as::tiie· . 
"the duration of rainfall that produces tbe maximum rate of runoff from a particular wat~~ed':'" BHtnd~,!Tii!tJihl. 

" <.:>'"Testimony, p. 20. 0 (.:~: u.J i, ", "'j. ,~. 

• 
~ 5i-.:: <:, '-~i.. \ ~:0 

9l See Attachment 6. Table6.I,APP01320. t;r.~t, U~~I .~ 

\l4 Brandes Prejiled Testimony, pp. 20-21. ~ § Ji ~ 
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conservative.9S According to Dr. Brandes, all of the simulations indicated that 121 RDF will not 

significantly alter natural drainage patterns.96 

s. Permit-Boundary vs. Offsite Impact 

InBlue Flats,97 the Commission held that an MSW-permit applicantmust evaluate the impact 

on natural drainage patterns at the perinit boundary, not offsite. In that case, the Commission 

omitted findings proposed by the ALJs that dealt with flow offsite away from the boundary. Several 

conclusions can be drawn from the Blue Flats Order. First, calculations and analyses of off-site 

drainage patterns are wasted motion,98 at least as far as the analysis of significant alteration at the 

. permit boundary is concerned. Second, an application that contains such an off-site analysis should 

not be denied simply because the information is included. lbird, the drainage impact analysis need 

not be performed for any particular point along the boundary.99 • 
In this case, Protestants maintain that NlMWD has simply ignored the permit boundary and 

examined the drainage impact at specific Design Points that lie offsite, albeit on property that is 

contiguous to the landfill and which NTMWD owns. D.A.V.I.D. witness Larry G. D).lI1bar is an 

engineer and lawyer with 25 years ofexperience in civil and environmental engine(l~~g, including 
~ 

~.. ~.~_.. :' ~tIJ·~ 
~ ~: ~; '\ \ .... -, 

-~i~· ~ 1~~ j,~J~i 
95 Jd, pp. 32-33. ~ t, '~: .. N ~~·:0, \:~f \~~ ';',: 

::~ 'j . (..) " 

961d, p. 18. ~~~~~: ~:~i~ ;~\J;~:; 
97 Order Denying the Application ofBlue Flats Disposal, L.L.C., For Proposed Pennit'lit6®SW-226~?1~~ g 

Docket No. 98-0415-MSW; SOAH Docket No. 582-98-1390; pp. 7-8. .' [?; ~ ~ 
. !~ 

98 That is the effect of the Commission's statement "impacts measured off-site. : . have been omitted." The 
measurements off-site may have other uses, as noted below. Blue Flats Order, p. 7-8. 

99 For example, Finding28 states, "Under existing conditions, 9.55 acres drain northeast ofthe proposed landfill 
site, and the existing peak flow rate to the northeast during a I OO-year stonn is 31.1 cfs." Since the Coriunission adopted 
this Finding, the AU infers that itwas, at least, unobjectionable in describing peak flow at the permit boundary. Nothing 
in the Order indicates that a particular point could not be used, so long as it was at the boundary. See Blue F1~Order. • 
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flood control. drainage; stonn water management, and flood plain management. lOO He testified that 

NTMWD did not make the required demonstrations for existing conditions or volume at the permit 

boundary but at the Design Points. 101 NTMWD admits that it calculated the impacts at Design 

Points, but still maintains it correctly analyzed the drainage impact. The measured impacts include 

peak flow, runoffvolume. rimoffvelocity, and 25-year rainfall event calculations. 102 

el 

There are 12 Design Points; designated 1 through 12.103 Design Points 1 and 2 are clearly 

offsite, beyond the pennit boundary, and not on property owned by NTMWD. Though Dr. Brandes 

considered them and found that no significant drainage impact would occur at them, they are 

irrelevant under the Commission's holding in Blue Flats. Design Points 10, 11, and 12 are on the 

permit boundary and, under Blue Flats, are appropriate for consideration. The remaining Design 

Points,3 through 9, are not on the permit boundary. but are located in Desigriated Drainage Areas. 

NTMWD maintains that these Design Points within the Designated Drainage Areas for 121 RDF 

are not "offsite." Dr. Brandes testified that the Designated Drainage Areas will be deed-recorded 

to restrict future development that might be affected by increased flooding due to the development 

of 121 RDF. 104 The Draft Permit requires the Designated Areas to be deed-recorded. 105 NTMWD 

argues that the Designated Drainage Areas are "part and parcel" of the site, and that calculations 

performed for Design Points within those areas can be considered under the Blue Flats Order. 

Hydrologically, the Design Points validly represent the landfill's drainage impact at the 

permit boundary. The values at the Design Points are cumulations ofindividual runoffhydrographs. 

100 D.A.V.I.D. Exhibit #2, Prefiled Testimony of Larry Dunbar, pp. 2-3. 

101 Tr., Vol.3, pp. 839-840. 

102 Tr., Vol. 4, pp. 953-55. 

10JApp Exhibit 100, APPO 1321; Plate 6B. 

e 104 Brandes Prefiled Testimo11Jl, pp. 17-18. 

lOS Exhibit F, Draft Permit, at 10. 



SOAR DOCKET NO. 582-01-3386 PROPOSAL FOR DECISioN Page3l •
TCEQ DOCKET NO. 2002-0745-MSW 

For example, predevelopmentDesign Point5 receives runofffrom subwatersheds XB-8, XB-9, XB

10, and XB-l1. 106 Calculation 6.17a, the HEC-l for existing conditions, lOO-year stonn, 2-hour 

duration, provides the runoff hydrograph for ~ch of the four subwatersheds. 107 The four 

hydrographs are combined at Design Point 5, and a hydrograph for the combined subwatershed is 

run at Design Point 5. lOB The peak flow of737 cubic feet per second was calculated for Design Point 

5, and that number is reflected in Calculation 6.1 a, which describes the critical storm runoffvolumes 

for the various Design PointS.J09 Since the individual runoff hydrographs simulate runoff for each 

area toward and across the permit boundary, the AU believes it is appropriate to consider the 

mea<;urements from those Design Points. 

The Blue Flats Order, which requires demonstrations to be made at the permit boundary, can 

be understood in the context of the TCEQ's jurisdiction. The Commission has authority over the 

permitted area, and can require modifications ofa proposed landfill to assure el.imination ofadverse 

impacts. In this case, where Designated Drainage Areas are established, and made a part of the •
permit, the Commission has authority over the areas. Based on this consideration, the prior usage 

established by NTMWD concerning the Ellis County Landfill, and the source ofdata for the Design 

Points, the ALl fmds that Design Points 3 through 9 can be considered in determining the landfill's 

impact on natural drainage. Therefore, the ALl concludes that NTMWD properly examined the 

impact that the proposed landfill would have on natural drainage patterns at the permit boundary. 

6. Lag time Inputs 
c 
l:a :1~. 
3~; 3~ (I = 

As part of its natural drainage impact analysis, NTMWD submitted lal~i~d~iat1dn~~ 

'~S"Aw·~ IOO,P~6A,~roIM3. ~m ; ~!;tl~l·· 
107 Attachment 6, APPOI482-1487. U1~'~:, >.\';'i ";~ 

. ".. ~}(. .~.;~~. \~~ 1· ", g 
lOS Attachment 6, APPOI487-88. In fact,the combined hydrograph refers to the "sum "<!~e four hjhWographs. 

109 Compare Attachment 6, APPOl488 with APP01354. 



SOAD DOCKET NO. 582-02-3386 PROPOSAL FOR DECISION Page 32 
TCEQ DOCKET NO. 2002-0745-MSW 

Lag time is a factor used to determine the "time of concentration, II which is "the time required for 

a particle ofwater to flow overland from the farthest upstream point within a watershed to the outlet 

or discharge point of the watershed:'J1o Lag time was not defined in the Application or in the 

testimony, but it is understood to be lithe difference in hours between the peakof the rainfall event 

and the peak ofthe subsequent flow event in a surface-water stream. II I I1 'Lag times are used as inputs 

to the hydrologic model, HEC-I, that Dr. Brandes used to determine the impact that constructing the 

proposed landfill would have on natural drainage patterns. I12 

• 

The Application contains two sets oflagtime calculations. One set was used to run the HEC

I mOdel for existing conditions and the lOO-year, 2-hour stonn event, 113 and the second set was 

included in a summary of other calculations for existing conditions. 114 Those two sets of lag time 

calculations differ. However, the Parties disagree over whether the discrepancies matter. 

,Protestants contend that using a different set oflag times for the HEC-I model is a large 

error, undermining the entire basis for NTMWD'sevaluation ofthe changes in flows before and after 

landfill construction. They argue that the size ofthe flow changes cannot be known and assert that 

the calculations and models need to be run again. Protestants also complain of other II errors II in 

calculations, but do not elaborate. JIS NTMWD responds that lag time variations had no significant 

110 Tr., Vol. 4, p. 990; Attachment 6, APPO 1319, note 5. 

l'; 

I~I HE<:-l ~lood Hydrograph Package User's Manual Version 4.1, p. 23(US Army C~s of En~tersJ 
HydrologiC Engmeenng Center, 1998). ~;: ,f.'; ;;; • 

~~g ~ ~a ... ~ 
-""'~ ~_.. c::::D rt" ~ '( I 

1J2Attachment6, APP01319. ~t:" .... ~g ,f,;~ 

'" At/achm~t6. APP01477. ,It" ; 1~ ~:) 
114 Attachment 6, APP1451, Calculatiori 6.13. ~f,'i~: c ::;;~ ~\~\ I 

~[; ;·i~ \~! 
115 In general, Protestants assert that the cross-examination ofDr. Brandes and the examina'~ offvlJ.~~bar I 

• 
led to the revelation ofmore "errors" in the Application 's calculations, which Protestants "presume" fjf. Brandes cannot 
explain. However, Protestants did not provide record references and did not brief the "errors." Building on this, 
Protestants state, "the entire basis forNTMWD's evaluation ofthe changes in flows before and after landfill construction 
are wrong." Because Protestants did not address these alleged errors more fully, this PFD will not either. 
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impact on the overall area analysis. Ultimately, the ALl agrees with the Applicant. 

Below are the two different sets oflag times fOTsubwatersheds near the propo'sed Facility: 116 

Area Lag Time Lag Time 

HEC-l Calc. 6.13 

XB-ll .509 .509 

XB-I0 .739 .719 

XB-09 .507 .507 

XB-08 ...688 .6~~ 
~~ 

~ 

~f~· ~:s 
•• )!; • XB-07 c.83$ 1.~19- .- :;~. ~ 

\ 
.~ 

c= 
C"ooIXB-06 .917 7~ .•. ~r .>t 

'l: 

:5 
I . I ; ..l

='''' ..... ~ ..... ;~ ~ 
:: ':~~40· ~XB-05 .572 ;:,~... '-, .~.' - --., ... ~,(~: Is 

LOJ to:;: _,: w 
0' r~ .~i~~·,L~·~)XB-04 .955 ~~ ,~g~\~i ; 

~~.27 ~ i~ m ~IXB-03 .275 
.': 

5~ ~ - -- ... 
XB-02 .849 

XB-Ol 

.849 

1.00 .954 

~. 

... _ 

~ .. • 

Dr. Brandes prepared the lag times for the HEC-l model. J17 Dr. Brandes wrote that the time 

ofconcentration (TOC) for each sub-area in the HEC-I model ofexisting conditions was determined 

using standard SCS procedures. The HEC-l was run on February 25, 2002, and the TOC 

calculations were made on April 20, 2001. 118 He was unable to explain why different lag times were 

116 Compare App. Ex. 100, Site Development Plan, Calculation 6.17a, APP01477-78 with App. Ex. 100, Site 
Development Plan, Calculation 6.13, APpOI451-52. 

117 Tr. V. 4, pp. 991-92. 

118 App. Ex. 100, Site Development Plan, Calculation 6.17a, APPO 1476; App. Ex. 100, Site Development Plan, • 
Calculation 6.13, APPOl45 I. , _ 
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included in the Application under Calculation 6.13, but speculated that it .was a typographical 

error.119 He doubted that lag time differences would have much effect on the design ofthe detention 

pond. He further testified that, ifthere was a difference in lag time, it simply contributed to the final 

calculation, but was not the totality ofthe final result.120 Dr. Brandes could not testify at the hearing 

that the lag times he used to run HEC-l were accurate,12\ contrary to his prefiled testimony. 122 

Protestants assert the change was deliberately made to reduce the perceived impact that the 

landfill would have on natural drainage. There is no direct evidence to support this assertion; 123 

nevertheless, the lag times may well have been deliberately changed. There is a 10-month time 

difference between the two sets offigures, and some unaccounted-for process may have required an 

adjustment. There is no evidence that any such adjustment was made with the intent to deceive the 

Commission. Moreover, the weight of the evidence shows that the changes are not significant. 

Dr. Brandes testified that peak flow increases as lag time decreases. He was asked about the· 

differences in lag time values for XB-l0 and XB-07 in particular. The lag time that he used for XB

07 was lower. If the lag time at XB-07 was higher, Dr. Brandes testified that would "give you the 

advantage ofbeing able to release more water, ifyou're just looking at that one issue." 124 The XB-l 0 

119 Tr., Vol. 4, p.993. 

~ ~ ~ ~ I '\ ;"".'~t~ '.1;~' 
120 Tr., VolA, 1001-02. ~~ \ ~i~'; 

__ ~.f; g. ~:~ :" i.. ~:: ;~. 
III Dr. Brandes testified, "There might be a typo in one place or the other. I'm not rea\~9~{:'" u:: V~,\~, ~~~~1; i 

The "one place or the other" he refers to are the HEC-l model for existing conditions and tl}t5: HjO·yeftlo! 2-1:lli)~lt~tph.TI .' 
and the summary oftime of concentration and reach routing calculations. 2\:~;~ ~ ~:; .:\;: L.: : 

~ ~ t.. -;: ~ :~l, :~~ -~<.: r" ;~.: 
122 Brandes Prejiled Testimony, pp. 32-33. ;:: i;"t:: " .:) \, \~ I ;:~;; 

IZl One of the developed sub-areas, FDB-I0B roughly corresponds to pr~-deve;::~t sUb-:ar~~}o. 2 
Compare Plate 6B with Plate 6A. As was the case with sub-area XB-I 0, the lag time used in the=treveloped conditions 
HEC-I model for FDB·I OB, 0.421, is less than the lag time contained in the corresponding the TOC calculations, which 
is 0.719. Compare App. Ex. 100, Site Development Plan, Calculation 6.l7b, APPOI526, with App. Ex. 100, Site 
Development Plan, Calculation 6.14, APPO1455. Calculation 6.17b is the HEC-I model. Calculation 6.14 summarizes 
the TOC calculations. The HEC-l was run on February 25, 2002. The TOC calculations were made on April 20, 200 I. 

124 Tr., Vol. 4, p. 995. 
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lag time that Dr. Brandes used for the HEC-I model was two percent higher than the lag time value 

for XB-I 0 that was included in the Application, a difference described as "slightll by Dr. Brandes. 125 

While he couId not precisely quantify the changes that the difference in lag times might cause 

on peak flow, etc., Dr. Brandes doubted that they would have very much effect. The variations are 

in subwatersheds that contribute in part to the total flow in a detention pond or at a design point. He 

indicated that a change at a design point would be significant, but not variations in subwatersheds. 126 

He qualified that statement, however, noting: (1) "It depends on how this particular watershed is 

phased timing-wise with the overall hydrograph that comes offof this site," and (2) "that's not the 

only watershed that contributes, so I don't know if it makes any difference or not. "127 There is no 

evidence to contradict Dr. Brandes concerning the potential impact ofthese lag time differences. 

While it is disconcerting that there are different lag times indicated in the Application, the • 

greater weight ofthe evidence indicates that such discrepancies make little difference. Moreover, 

because there is no eXpert or other qualified testimony contradicting Dr. Brandes' assertion that the 

lag time change is not significant, the ALl is unwilling to make a finding to the contrary. 

Accordingly, the ALl recommends the Commission find that NTMWD has adequately des~ribed 

and justified the reliability ofits lag time calculations used by Dr. Bmndes to detennine the impact 

that the landfill would have on natural drainage patterns as required by 30 TAC § 330.56(f)(4)(A). 

7. Facility's Impact on Peak Flows 

~ .is ~t1"J:--

Dr. Brandes opined that since the ·landfill is, by design, more irnperv~s thail~rta~dI "fl
 
:-. ~ ~ ~ ~ s ~ ~ :":. ~
 

conditions, increased runofffrom the landfill is to be expected. The eastdetenti.otVpon~i~t~nd~4:: t ..
 

,,, T', VoL 4., P ~3. \i\t ~,; l\~lq 
Il6 Tr., Vol. 4, 1001-03. ~§ ~~ • 
127 Tr., Vol. 4, pp. 994-95. 
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to control the increased rilIioff. Runofffrom the detentionpond will be discharged into the South 

Tributary, at Design Point 6. 128 The pond'sdimensions and outlet structure were designed using the 

. HEC-l modeL The pond is designed to limit peak flows into the South Tributary to levels consistent 

with those underpre-development conditions. 129 Ultimately, Dr. Brandes concluded that peak runoff 

rates are projected to increase at only Design Points 4 and 5 on Brinlee Branch as a result of the 

Jandfill.Design Points 4 and 5 are 'in Designated Drainage AreaS. 130 

Dr. Brandes testified that peak flow rates provide infonnation regarding changes in flooding, 

and that increased peak flow rates equate to increased flood depths and flooding. Increased velocity 

ofnmoffmeans increased erosion. Ifthe peak flow is not,increased then velocity will generally not 

be increased. 131 Increased volume ofnmoffwas analyzed at the Design Points to examine the effect 

of the impervious cover, and Dr. Brandes presented a before-and-after study of the volume at the 

design points. 132 Depending on the Design Point, volume increases or decreases. None of the 

increases are significant when considered with the associated changes in peak flow rates and 

velocities. The proposed detention ponds will allow slowed release of the increased volumes. 

NTMWD points out that the designated ,drainage areas are places where slight increases in peak 

flows and potentially increased flooding are projected to occur. 133 

a. . Dr. Brandes' Calculations 

To beiter Wlderstand this issue, it is helpful to look at Dr. Brandes' calculaiions. As shown 

118 Attachment 6, APP01325; Plate 6B, 
co 

~~ 
119 Attachment 6, APP01326-27, 

~~ 

IlD Attachment 6, APPOJ 334.
 

III Brandes Prefiled Testimony, p. J6.
 

IJl Attachment 6, APP01356.
 

III Jd, pp. 17-18. ~~ .
• ~ ,.~ 

l:!~
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below, peak flo"YS (in cubic feet per second, for the critical 2 hour storm evmO~?4 foNie~~Qp')4;~;;,
 

~ ~~;..~ ~ '~.~: \~L- i,':: :": 

conditions are less than for existing conditions, at all Design Pomts,except 4 ~~~ ~: ~ ': ~ .~~~; ;i:i ~': 

Location 

Design 

Point 3 

Existing 

2-year 

372 

, ' 

Developed 

2-year 

358 

Existing 

25.;,year ' 

,1;061 

Developed 

25-year 

1,006 

0,,"' 

lDu~~ 

'Existinlg 

100-year 

1,489 

Q ,,",~ 

" :,;~i ~\~ 
:,:;;"\~'I'i 

"D~viBped 

100-year 

lA04 

Design 

Point 4 > 

296 307 840 867 1,178 1,210 " 

Design 

Point 5 

179 251 523 716 737 1,002 

Design 

Point 6 

172 118 481 353 672 529 

Design 

Point 7 

149 67 414 218 578 31'6 

Design 

Point 8 

81 15 214 48 293 68 

':~, .... \ . 
~p, 

II 

• 

Four areas are not included in the a~ve chart. They are the four smaller watersheds that are 

treated separately because they are less than 200 acres in size, and the calculations for them were 

derived using a different method, i.e., the "rational method" discussedpreviously.135 The four areas 

areXW-1 and XS-1, which are inside the landfill, and XP-l and XP-2, which are inthe"panhandle" 

on the west end ofthe site. They correspond to FDW-l and FDS-t', and FDP-i and FDP~2 on Plate 

134 App. Ex. 100, Vol. 3, Attachment 6, Calculation 6.1a. The values for Design.Points 9 through'l2 are 
discussed below. The valuesfor Design Points 1 and 2 were omitted. 

135 Attachment 6, APP01336; 30 TAC § 330.55(b)(5)(A). 
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6B. \36 The peak flows for these·four areas are: 137 

Location Existing .Developed Imsting Developed 

2-year 2-year 25-year 25-year
1:====*'======= 

.! 

XW-l
 

FDW-I
 

XS-I
 

FDS-l
 

XP-l
 

FDP-I
 

XP-2 

FDP-2 

b. Analysis 

The percentage increase in peak flow at Design Point 4 is 3 % for the 2-year stonn, 25-year 

storm, and 1DO-year stonn. The percentage increase in peak flow at Design Point 5 is 40 % for the 

two year stonn, 36 % for the 25 year storm, and 35 % for the 100 year stonn. The increase at Design 

Point 4 appears insignificant, while the increase at Design Point 5 is significant. The inquiry then 

becomes whether any impact from the increase in peak flow at Design Point 5 is adverse. Tncreased 

peak: flow rates equate to increased flood depths and flooding. The increased flooding potential 

should be balanced by the existence of a Designated Drainage Area at Design Point 5, and the 

preexisting dam which will serve to control flooding. Mr. Wheatley. testified that if significant 

change has been made, then impacts downstream have to be considered to determine if they are 

adverse. The Application supplies information about downstream impacts at Design Point 2, at the 

• Jj6 See Attachment 6, Plate 6A, APPOI643(Plate 6A), and Attachment 6, Calculation 6.7, APPO 1384. 

IJ1 See Attachment 6, Calculation 6.7, APP01384. 
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confluence ofthe Brinlee with the South Tributary, and Design.Point I, on the..B~eeii>£ ~ f: 
of the confluence. As shown in Calculation 6.1 a, those impacts are as fOllo~I~a' ::: ~ i ~ldi I: r 

~c': ,- \};--~:. 

o E:: '.. U -.. ~ ~ ~ .• ":~ ~ ~~ w .. . ~ ~;~ ~~ Q. e~8 .:~~~ r ~ 

Location Existing 

2-year 

Developed 

2-year 

Existing 

25-year 

Developed 

25-year 

", .. .;.;. 

Existing:)
". -=-~ 

IOO-y~ 
Dev~ib~

'~a ~ 

10~'ear 

~ 

Design 

Point 2 

638 554 1,808 '1,586 2,533 2,250 

2,291Design 

Point 1 

647 565 1,832 1,615 2,565 

the peak flows under all three rairifall events are lowered at Design Points 2 and I. Because 

the peak flows are lowered, the potential for increased flood depths and flooding are reduced. And, 

because the flood depths and flood potential are reduced, increased peak flows at Design Point 5 do 

not have an adverse impact downstream. Therefore, the ALJ concludes the increase ofpeak flows • 
at Design Points 4 and 5 will not cause an adverse impact downstream. 

With respect to XW-IIFDW-l and XS-IIFDS-I, the chart reflects that the developed peak 

flows are actually less, by as little as 1 cfs to as much as 7 cfs, than the pre-developed peak flows~ 

Therefore, the developed conditions essentially maintain the status quo. However, with respect to 

XP-I/FDP-I and XP-2IFDP-2, in the "panhandle" on the west end ofthe site, the peak flows increase 

after development. Dr. Brandes noted that the panhandle area was assumed to have been completely 

paved. 139 To remedy the increased peak flows, two detention ponds were designed: Pond P-I in the 

southeast comer of the panhandle at Design Point 11, and Pond P-2 in the southwest comer of the 

panhandle at Design Point 12. The ponds are designed to reduce peak flows back to levels consistent 

138 Attachment 6, APP01354. 

139 Attachment 6, APP0I337. According to the site layout plans, various buildings and roadway~ as well as 
screening benns will be constructed in the panhandle. App. Ex; 100, Attachment!, APP00919-21. ... 
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with existing conditions. J40 To design the ponds, the HEC-l model was run on the developed 

watersheds FDP-l and FDP-2, calibrated to the results from the rational method. With the ponds 

in place, the peak flows for the 1OO-year storm for the two watersheds are 99 cfs and 203 cfs, or just 

below the existing condition values of 118 cfs and 218 cfs, respectively.141 So, the introduction of 

the two detention ponds in the panhandle reduce peak. flow to pre-development conditions. 

- In light of all of the evidence, therefore, the ALl concludes that peak flow analysis shows 

that natural drainage patterns will not be significantly altered as a result of the landfill. 

8. Facility's Impact on Runoff Volumes 

• 
NlMWD concedes that, due to the impervious nature of the 121 RDF final cover, runoff 

volume will not be reduced. Rather, the issue for a landfill designer is "how much and where are 

you going to increase the volume; and is it acceptable as far as those increases are concemed."142 

a. Dr. Brandes' Calculations 

Dr. Brandes has provided runoff volume calculations for the relevant design points, aside 

from Design Points 9 and 10: The following chart shows volume in acre-feet, for the 100-year, 2

hour storm event.143 The amounts represent the volume ofrunoffpassing each ofthe Design Points 

during the critical storm event from the time runoff begins until it stopS.144 

§~ I\-§
,;./"'" ;,:I 
:,:-~, ~ ,- ~ e 
:-> .~ ":. ~: ;.; 

~ l1 :~ .~, t: !~~. ...., 
N 

140 Attachment 6, pp. APPO 1337-38; Plate 6B.
 

141 Attachment 6, APPO 1338.
 ':-g"

03 

• 
142 Tr., Vol. 4, Jd. pp. 898-99. 

143 Attachment 6, Calculation 6.1 b, APPO 1356. The values for Design Points I and 2 have been _omitted. 

I~ Attachment 6, APP0I323. 
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Location 

Design Point 3 

Design.Point 4 

Design Point 5 

Design Point 6 

Design Point 7 

Design Point 8 

Design Point 11 

Design Point 12 

Existing
 
Volume
 

190
 

147
 

80
 

93
 

78
 

39
 

8
 

17
 

Developed Change in Volume 
Volume (%) 

173 -9% 

138· -6% 

96 +20% 

121 +30% 

26 -67% 

5 -87% 

10 +25% 

21 +24% 

Dr. Brandes noted that some runoff volumes are increased and some are decreased. He 

attributes these changes to changes·in drainage area size and runoffcoefficient caused by th.e landfill. • 

At locations where runoff volume increases 20 % or more (such as Design Points 5, 6, 11, and 12), 

adverse effects in the form ofincreased flooding are mitigatedbecause the "corresponding peak flow 

rates ... will be controlled by the proposed detention ponds, and will not exceed those for existing 

watershed conditions, II In other words, lithe additional volumes of runoff will produce longer 

periods oflow-flow conditions at the end offlood events; II the proposed detention ponds will allow 

slowed release ofthe increased volumes. 145 This will not result in a risk oferosion. since the velocity 

of the streams will be too low to cause erosion.146 Dr. Brandes concludes that drainage will not be 

altered. as the volumes at downstream Design Points are decreased as a result ofthe engineering of 

. the landfi11. '47 The increased volumes at Design Points 5 and 6 are also compensated by the 

Designated Drainage Areas and the dams. The peak flows at Design Points 11 and 12 have been 

decreased by use of the detention ponds. even though the volume runoff increased. 

B~ 1\ r= 

~. ~~ 1\lit14S Attachment 6, APP01335; Brandes Prefiled Testimony, pp. 16-17. 

146 Velocity is discussed below. N 

147 Attachment 6, APP01335-36. • 
.~~ ~ g 
g~ 
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With respect to volume at Design Points 9 and 10, Dr. Brandes explained that the runoff 

volumes at these two points have the same peak flow for undeveloped and developed conditions, 

because they have been I~sizedn to produce the same peak flows. Further, no water is being detained 

on the two subwatersheds, XW;;I/FDW-l and XS-IIFDS-l. lie concluded, without contradiction 

from any other witness, that lithe volumes have to be similar; because there's no detention." 148 He 

agreed that the volumes for XW-I/FDW-I and XS-I/FDS-I are not presented in the Application. 149 

b. Analysis 

Ultimately, the ALl finds persuasive the testimony of Dr. Brandes regarding ~e landfill's 

anticipated impact on runoffvolumes. Given his testimony, it appears that runoffvolwnes are not 

expected to increase significantly for any locations except Design Points 5, 6, II and 12. As to . 
Design Points II and 12, the ALl concludes that the increase in runoffvohune is insignificant given 

that the volumes involved are fairly small and that the peak flows at those Design Points will 

actually be decreased through the use of the detention ponds. Moreover, the ALl also accepts as 

being reliable Dr. Brandes' assertion that increased runoffvolume at Design Points 5 and 6 is due 

in part to changes in drainage area size. Design Point 5, prior to development, drains 287.9 acres; 

after development it drains 335.8 acres. 150 Design Point 6, prior to development, drains 60.2 acres. 

Post-development, subareas FDT-IA, FDT-2A, FDT-3A, and FDT-4 (comprising a total 0[305 

acres) drain into the detention pond, and then to Design Point 6. 151 Given the increases in drainage 

area size, it is naturally expected that runotlvolurne will increase. But, as Dr. Brandes' testified, 

such increased volumes do not present a danger of increased erosion or flooding given the use of 
-

detention ponds and other drainage tools reflected in the site development plan~ 

fi~ ~~ ,I ~ 
u~ ~15 1 ~i,t;;: ~(;; 'l 
~~ ~~ ~ ::. ~ x·:; .~, 

,q 1'.• Vol. 4. pp. 957-58.958-59.;;: ~. ~ ~Ll,Ie 
~": :.~ N .,'..'.<." ..•.:., :.•.....: ;..-~ .~ ... ~.-.~ ... !=:: 

149 Tr., Vol. 4, p. 959. "0 :' u:; ,; ,:>. 
. ~: c:. UJ:~ -.:: 'i~~:, ,"e 150 See Plate 6A and Plate 6B. In contrast, Design Point 4 drains 87.6 less acres aftei g~~~lop~~t.;!t(~i~ \ :, 

151 App. Ex. 100, Site Development Plan, APPOI331; Plate 6A and 6B. ~ g -~ § 
;:: .. 
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c. Are reductions in volume significant? 

Protestants assert that nothing in Texas law requires only increases in volume to be 

significant or adverse, and they argue that a reduction in runoffvolume can also be significant to the 

adjoining landowner. 

For example, at Design Point 8, the evidence indicates an expected 87 % reduction in runoff 

volume (from 39 acre-feet to 5 acre-feet) for the IOO-year, 2-hour storm. lS2 Dr. Brandes testified this 

was not ~ignificant, especially since Design Point 8 is in a Designated Drainage Area. 1S3 The 

reduction comes from routing the water to the main detention pond for release at another deSign 

point. 154 Similarly, .I?esign Point 7 has a 67 % reduction. It is on the boundary of a Designated 

Drainage Area.155 Dr. Brandes did not characterize this as a significant change in drainage patterns 

with regard to volume and for the IOo-year flood. 156 • 

The property along the South Tributary at Design Point 7 is owned in part by a third party 

(who is allegedly opposed to the landfill) and in part by NTMWD. Dr. Brandes could not state 

whether the landowner at Design Point 7 had agreed to the reduction. IS7 Protestants argue that this 

adjoining landowner has protected water rights in the flow ofa stream. They contend that, because 

N1MWD did not go through the appropriate water rights permitting process, the reduction is 

prohibited by TCEQ rules and, therefore, is "significant." ~. 
~ 6 ::;!1 Is r; t~ f.: f r: 

~l:':'~ i~.·. _ i! ~~~t ~ 
" 

L~ ~~_ ,__ ~ 1\ P _ ~~; :s r~1 ~ ~.: 

152 Attachment 6, APPOI356. ~" : ~1 ~iE 
UJ Tr., Vol. 4, pp. 942-43; Plate 6B. 

~:. c i;~;~ .,t; 
154 Tr., Vol. 4, pp. 944. ::;

\t 
§
P 

"'._fP., 

155 Tr., Vol. 4, pp. 945; Plate 6B. 

156 Tr., Vol. 4, pp. 943. 

157 Tr., Vol. 4, pp. 946-47. • 
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In response, NlMWDasserts that Protestants have failed to identify the landowner at Design 

Point 7. From consulting the Land Owners Map, NlMWD notes that the landowner appears to be 

Albert Fuller, who did not request to be a party and did not participate in the hearing. 1.58 As 

NTMWD states, there is no evidence in the record concerning Mr. Fuller's opinions on the landfill, 

whether for or aga;ingt. Further,NTMWD notes that the ED representative, Mr. Wheatley, defined 

the "significant alteration" inquiry as ad.etennination of "adverse impacts."].59 lIDs determination 

is site-specific. Because there is no evidence that a reduction in runoffflow will adversely impact 

Mr. Fuller, NlMWD argues that there is simply no significant alteration resulting from decreased 

runoffflows. As further support, NTMWD points out that the ED found no "adverse impacts" and, 

hence, no "significant alteration" caused by the landfill. 

The ALJ assumes, as the evidence appears to indicate, that property at Design Point 7 is 

owned by Mr. Fuller at least in part. l60 ,Although there are water rights procedures to protect 

downstream users, the record amply demonstrates that Mr. Fuller never utilized such procedures 

despite having ample, personal notice ofthe Application and the contested case hearing. 16\ Notice 

ofthe reduction in the volume ofrunoff for the lOO-year flood at his property was available to him 

at NTMWD's offices in McKinney, Texas. Mr. Fuller, for whatever reasons, did not avail himself 

ofthe mechanism provided bythe hearing to protest the reduction involume and there is no evidence . 

in the record showing any actual adverse impacts to Mr. Fuller's property from such reduction. 

~ 

. : §.~ :i r:t 

15B Applicant Exhibit 100, APP01644, APP00169, gr ~~'~'I'~~ ~ ,..,. :j :t I: £• 

... - r~:; ~ ~? ~ L ~::' 
IS9Tr., VoI.3,p. 618,	 t~~~: ~,:.l~ ,t,t~~~: 

160' gY2" N:;S ~::'i;i::: 
App. Ex. 100, Vol. II, AppendIX I & II-C, APPOOI67-169, APP00343-358.	 :: i': ';' ,-;: \"'-.~.' c.: 

O~··' . e..:t ":" .~~ .I '~.').": . 

161 Mr. Fuller was mailed a Notice of Public Meeting for the August I( 2001, p~~~ee~ aM~t¥~~{:;. 
Application. Exhibit K. Mr. Fuller's name does not appear in the ED's Response to Commen~ ~eeExhibI~~¥~~{'-i ~ 
Executive Director's Response to Public Comment, Application byNorth Texas Municipal Water IN.i]rict/or AJ#!iC~1 ~ 
Solid Waste Permit No. MSW-2294, TCEQ Proposed Permit Application No. MSW-2294 (Mar. tb'i'2003). JPdPpears 
that Mr. Fuller's signature is not contained on any ofthe petitions contained in the exhibit. Mr. Fuller was mailed a copy 
oftheNotice ofApplication, Preliminary Decision and Contested Case Hearing and the Amended Notice ofApplication, 
Preliminary Decision and Contested Case Hearing, for the August 13,2002, prelirilinary hearing. Exhibits B & N. Mr. 
Fuller did not register with the ALI at the preliminary hearing held in McKinney, Texas, on August 13, 20Q2, according 
to a review of the registration cards. 
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Protestants essentially concede that the volume reduction at Design Point 7 will not lead to 

an increased danger of flooding. or erosion with· respect to the 1DO-year flood. Since the 

impermeable nature of the landfill cover ordinarily causes concern over increased flooding and/or 

erosion. a reduction in volume and its diversion to other areas for. slower release appears to be 

beneficial in avoiding these concerns and is not obviously an adverse impact Without specific 

evidence showing an adverse impact to the specific property owner in issue, the ALI ultimately 

concludes that volume analysis shows that natural drainage patterns will not be significantly altered 

as "8 result ofthe landfilL 

9. Facility's Impact on Drainage Velocity 

The third Blue Flats criterion is drainage velocity. Velocity, or speed of runoff, is usually 

calculated with respect to runoff in confined areas such ,as channels or ditches. Mathematically, • 

velocity is a function ofpeak flow. 162 Peak flow is measured in cubic feet per second.. Ifwater is 

moving down a channel of known dimensions and at a known depth, the area of the water flow's 

cross-section can be determined. The water's velocity in feet per second is then determined by 

dividing the peak flow by the cross section. As Dr. Brandes testified, "if you do not increase the 

peak flow, you automatically do not increase the peak. velocity."163 Dr. Brandes explained that 

"velocity is not calculated in HEC-l."164 Rather, the HEC-l simulates the time-varying distribution 

of runoff from a given watershed (volume and flow rate) in response to a speciJied time-varying 

distribution of rainfall. loS 

1;: IS g~ 
E~ .".r

:i!.~ 

~ r~ 
::: ~~ 

I .JI· 
~ 

. ~ 
Hi~ . 

c::;> 
c:::>..... 
N 

c....> 
162 Tr., Vol. 4, p. 999. LU 

Ci 

16] Tr., Vol. 4, pp. 899; 952. >- , . 'l·P~ I
ig il~ ..: 

164 Tr., Vol. 4, p. 952. Indeed, velocity of water movirlg off the site, where it is not conl"i'hed in a channel of 
some type, and is distributed to varying portions ofan area at varying times, would be difficult to calculate because the 
area of the conveying mechanism (the land or landfill cover) and the water flow depth would be difficult to calculate. 

163 Attachment 6, APP01320. 

~ 

•./ 
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According to the Application and Dr~ Chandler, "estimated peak run-off velocities on the 

final cover system [that is, the velocities in the interior drainage system for the completed cover] are 

less than five feet per second." These velocities are within permis~ible, non-erosive velocities under 

similar conditions for overland sheet flOWS. I66 The velocity values of the four "rational method" 

areas-XW-I, XS-I, XP-I, and XP-2-will not increase. 167 Also, velocities in the drainage channels 

to the outflows were calculated for the 1DO-year flood. 168 Channels B-1 and T-I both flow to the east 

detention pond. Channel B-1 has a velocity of 4.8 feet per second (fps) and Channel T-l has a 

velocity of 6.5 fps. The other perimeter channels have velocities of 2.3 to 6.3 fps. Bas~d on the 

testimony ofDr. Brandes, the ALJ infers that the velocity ofrunoffunder pre-developed conditions 

at the Design Points served by the perimeter channels is no greater than 2.3 to 6.3 fps. So, the 

evidence supports the conclusion that the peak run-offvelocities will not increase for these channels. 

Therefore, the ALl concludes that analysis of the velocity of runoff shows that natural drainage 

patterns will not be significantly altered as a result of the landfill. 

10. Facility's Impact on Direction of Drainage 

. At the hearing, Dr. Brandes testified that the "direction of runoff" analysis focuses on 

whether runoffmoves in essentially the same pattern under the developed condition as it does under 

the existing, undeveloped condition. Dr. Brandes asserted that this was the case under the 

Application for 121 RDF. When the pattern remains essentially the same, Dr. Brandes concluded 

"that pretty much satisfies the direction condition." 169 

11\6 App: Ex. 100, Site Development Plan, APP00829; APPOI340-41; CalCulation 6:16; APPOI461-74; App. 
Ex. 103, Prefiled Testimony of Pierce L. Chandler, Jr., P.E., p. 80, 82-83. ~ . . . 

. . ~..~ .... §~ \ ~
 

167 Attachment 6, Plate 6A, APPOI643(plate 6A), and Attachment 6, calculation'6:i~~PP~38~~h{i p~
 
correspond to FDW-I, FDS-I, FDP-l, al!d FDP-2 on Plate 68. :..~~~; ~ r~ ~ ~ l)i{
 

• :: ;:'~V:4:: ::::~=t;~::. 6::::::~:~APp01386; PI"e 6B tir··~ it~~,IF
 
:';',c .~ 
~~ ... 

~~ ~ 
_0< 
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As noted above, almost all of the runoff from 121 RDF currently moves into the Brinlee 

Branch on the north, or into the South Tributary on the south. After the Brinlee Branch and South 

Tributary join, the Brinlee flows to the east into Sister Grove Creek, a tributary of Lake Lavon on 

the East Fork ofthe Trinity River. 170 In the southwest comer ofthe 121 RDF site, runoffflows west 

into Stiff Creek, and then into Sister Grove Creek. In the Panhandle of the 121 RDF site, runoff 

flows into Stiff Creek and then into Sister Grove Creek. Ultimately, when reviewjpg the technical 

· nmoffdata and other evidence, it becomes clear that these natural drainage patUns wiII:Bt''f1 ~ 
significantly altered as a result ofthe landfill, and thatpost-developmentrunoff~p~11~.
 

171 ~.. ~~~:: -' .tt~ ,,1: F! tJ;J

similar to pre-development runoff ~'cO: ;;: :', N '1!l \,~,,'.t.':, 

11. Overnll DrWnage Impact Conclusion n~i~ ;}~~hg
§£: '. >~W· L 

..:Cl" -= ... " 

The Application satisfies the requirements ofthe Blue Flats Order. It analyzes pre- andpost

development drainage patterns with respect to peak flow, volume, velocity, and direction. The • 
evidence admitted into the record provide sufficient infonnation to make a reasoned detennination 

that 121 RDF will not significantly alter natural drainage patterns. The Application (1) provides the 
. . 

method and calculations used to estimate peak flow rates and runoffvolumes; (2) defines the 25-year 

rainfall intensity used for facility design; and (3) sets out the hydraulic calculations and designs for 

170 Brandes Prefiled Testimony, p. 13. 

171 App. Ex. 100, Site Development Plan, APP01331. Compare Plate 6B with Plate 6A. Under developed
 
conditions, as depicted on Plate 6B, the drainage sub-areas FDB-I, FDB-2, FDB-3, FDB-4, FDB-5, FDB-6, FDB-7,
 
FDB-8, FDB-9, FDB-I OA, FDB-I OB, and FDB-II, drain into the Brinl~e. These sub-areas correspond to ~ndeveloped
 
sub-areas XB-I, XB-2, XB-3,XB-4, XB-5, XB-6, XB-7, XB-8,XB-9, XB-IO, and XB-II, on Plate 6A, which also drain
 
into the Brinlee. Runoff from developed sub-areas PDT-lB, FDT-2B, and FDT-3B,' drain into the south Tributary.
 

· These sub-areas correspond to portions of undeveloped sub-areas XT-lB, XT-2, andX-3B which also drain into the 
South Tributary.· App. Ex. 100, Site Development Plan, APP01331. Compare Plate 6B with Plate 6A. Runofffrom 
developed sub-areas FDT-IA, FDT-2A, FDT-3A, and FDT-4, which comprise the top, east, and south ofthe fmal cover, 

· is collected by the rmal cover drainage system, and routed to the east detention pond. In tum, the detention pond drains 
into the South Tributary. App. Ex. I00, Site Development Plan, APPO1331; Plate 6B. Pre-development sub-area XW-I 
drains to the west and sub-area XS-I drains to the south. Th(:ir two progeny, FDW-I and FDS-I, drain in the same 
respective directions. Undeveloped sub-areas XP·I and XP-2, which ~ in the "panhandle," drain each to the south. 
Two small detention ponds are provided for FDP-I and FDP-2 which drain at Design Points II and 12, respectively, 
to the south. Plate 6A;Attachment 6, Calculation 6.7, APP01384. .. = • 
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the necessary collection, drainage, and/or detention facilities. 112 After coIisidering all of the 

evidence, the ALJ recommends that the Commission find that construction ofthe proposed facility 

will not significantly alter naturalCIniinage patterns. 

D.	 Would the proposed facilitY be located inJhe 100-y~ar floodplain, restrict the flow of
 
a 100~year flo,od, reduce the tempor~rystorage capacity ofthe floodplain, or allow the
 
washout of solid waste? '
 

.	 . 

Protestants question whether 121 RDF, as proposed, would be located in the 100-year 

floodplain for the Brinlee Branch. This issue was vigorously disputed between the parties. After 

considering the argwnents and eVidence, the ALJ concludes that, if construct~ccor~tort~'5 . 
APPlica~on, the landfill willnot be located in, and will have no de~eteriOUs e:r=t,te Wf-Yffj ~: . 
floodplam' t?!' .~- i \~ ~ ,? Ii ,. :. . g~i:: ~.~ ~~ :~tr;(, . 

1.	 Legal Authority and the Parties' Arguments ~:~~:{ ~ :~i.~.!_~.; :.;\"~.:T:.;':';;' 
to'l ~~ '=:. '.1- \~~~'i } . '\ I ."';

n~; [~·i1·: ~~ to

~~.. i~ij" 
s:.---- g ~ 

-'" The Commission's rule, 30 TAC §330.56(f)(4)(B)(i), requires the Application to: 

Identify whether the site is located within a 100-year floodplain. Indicate the source 
of all data for such determination and include a copy of the relevant Federal ' 
Emergency ManagementAgency (FEMA) flood map, ifused, or the calculations and 
maps used where a FEMA map is not available. Information shall also be provided 
identifying the 100-year flood level and any other special flooding factors (e. g., 
wave action) that must be considered in designing, constructing, operating, or 
maintaining the proposed facility to withstand washout from a 1OO-year flood. The 
boundaries ofthe proposed landfill facility should be shown on the floodplain map. 

Protestants allege that 121 RDF is within the 1OO-year floodplain. They rely on the map 

offered by their witness, Mr. Dunbar, as evidence supporting this assertion. 173 In his map (the 

e	 m 30 TAC § 330.56(f)(4)(A). 

I1J D.A.V.I.D. Exhibit 2, pp. 4-6, D.A.V.I.D. Exhibit 2B. 
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Dunbar ¥ap). Mr Dunbar overlaid th~two 1000year flood levels identified by Mr. Brandes'
 

calculations on the permitboundary and cl~edthatpartofthe IOO-year floodplain is within the
 

permit boundary. 174 Mr. DUnbar further testified that a portion ofthe floodplain would be filled in
 

as a part of the construction of12l RDF. 17S
 

NTMWD relies 'on the testimony of both Dr. Brandes and Mr. Wheatley. each of whom 

testified that 121 RDF is not within.thelOO-:year floodplain as correctly identified by use ofa fEMA 

Flood Insurance Rate Map (the FEMA Map).176 ,NTNWD.. notes that TCEQ rules require 

identification ofwhetlJ.er the site is located within a lOO-year floodplain by relymg on a FEMA Map 

or other calculations and mapswhere a FEMA Map is not available. In Mr. Wheatley teStified the 

use of the FEMA Map satisfied the T~EQ requir~ment, and he provided a list of 18 permitting 

, actions in the last 36 months where a FEMA Map was the sole source used to establish thelOO-year 

floodplain. 178 To require an additional showing in this case, according to NTMWD, would be an .• 

improper change in Commission rules. 

Protestants disagree with NTMWD'spositionthat it may rely entirely upon the FEMA Map
 

to determine if the proposed landfill is within a IOO-year floodplain. Protestants assert that all
 

parties knowthatFEMA Maps are often inaccurate and urge that ifNTMWD's position is adopted,
 
. . 

a map demonstrably knownto be wrong could be used and tha£app,licants could simply ignore valid
 

and scientific data showing errors on FEMA maps.. OPIC agree's with ProteStants that the landfill
 

is within the floodplain, and recommends that the permit bedenied. Alte:m:ately, OPIC recommends
 

174 The two IOO-year flood levels noted by Mr. Dunbarallegedly run along Brinlee Brancltabove Design Points,'
 
4 and 5. D.:A.Y.J.D. Exhibit 28. ~ ~ ~'!:! J'
 

~;; ~~ ~
 

:: :,::::::;~;::~,p 27; T,., Vol), 65~5L ~i~M .~ !J ~;\!i~ 
j::::~:::~::::~:~~::~~PPIiC,"IExhWn115 i~~;; ~ > i~ ~I ; •

~g .~~ 
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that NTMWD be required to amend its permit in accordance with 30 TAC 330.56(f)(4)(B)(ii) 

concerning the requirements for detailing of flooding ifa site is located in a floodplain. 

The Application also provided data on the 100-year flood level and demonstrated that the 

landfill win not restrict the flow ofthe 1OO-year flood, reduce the temporary water storage capacity 

ofthe floodplain, or result in washout ofsolid waste so as to pose a hazard to human health and the 

environment. l79 Both OPIC and Mr. Wheatley agree that NlMWDhas demonstrated this much. 180 

NTMWD relies on its proof that the peak 1aO-year flows along the Brinlee and the South 

Tributary with 121 RDF in place will be less than the peak 100-year flows along the two streams 

• 
without the landfill; except with respect to two Design Points. There will be no increased flooding. 

NTMWD assets this shows any restrictions caused by 121 RDF on the flood levels or flood storage 

have been mitigated. 121 RDF is designed to drain, coHeet, convey, store, and release storm water 

to maintain the predevelopment conditions, The design and use ofperimeter berms and drainage 

channels prevent washout of waste during a 1aO-year flood. They are above the 1aO-year flood 

levels of the Brinlee and the South Tributary, and are between the landfill and the watercourses. 
l!; 

Accordingly, they provide protection against the washout ofsolid waste by fl01~aters~'·in~. 

. h h BrinJ B h or th South T 'b tary 181 ri
c' 

§~~ :;; 
n....~~ . .l.' t ::::elt er t e ee ranc e n u . ~ ." I ',1" 

2. M.~.b ml.; ~!lt:~;J 
The greater weight ofevidence suggests the proposed landfill is not locat~~ the fI~ilpbtin~ 

~~ . g:l 

179 30 TAC § 330.301. Applicant asserted it made proofof compliance with 30 TAC § 330.301, even though 
the proofwas not necessary. § 330.301 applies to "new MSWLF units ... located in 100-year floodplains." NTMWD 
asserts the additional calculations were provided to "ensure additional protection." Dr. Brandes testified a demonstration 
under this section was necessary if the landfill was "in the Vicinity" of the lOO-year floodplain. Tr., Vol. 4, p. 853.
 

• 180 Tr., Vol. 3, pp 655-56.
 

181 Brandes Prefiled Testimony, pp. 30-31.
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The FEMA Map and written statement of Reuben Delgado are proof.I82 The weight of authority 

concerning the use of the FEMA Map to satisfy the § 330.56(f)(B)(i) requirement supports 

NlMWD'sposition. Both the plain language of the rule, and Mr. Wheatley's atrthoritative 

statement, authorize NTMWD to rely on the FEMA Map. Protestants' beliefthat "all parties know 

that FEMA maps are often not accurate," is apparently not shared by the TCEQ, the EPA, and the 

USACE, as the record demonstra~.I83 As Mr. Wheatley pointed out, the issuance of the USACE 

permit also supports the ED's decision regarding the designation ofthe I DO-year floodplain. l 8-4 

Boththe Protestants and OPIC describe the I DO-year regulatory floodplain and the IOD-year 

flood level on any watercourse as being one and the same; this is incorrect. Rather, the floodplain 

is defined as the "lowland and relatively flat areas adjoining inland and coastal waters... that are 

inundated by.the IOO-year flood."IBS Mr. Wheatley testified there are three main reasons for 

- designating and protecting floodplains in regard to landfills. First, waste may be washed out and • 

carried downstream. Second, if the floodplain is filled in-thus restricting the flow of 

. floodwaters-higher flooding may occur upstream. Finally'. ifthe floodplain is filled in its temporary 

water storage capacity may be reduced, leading to faster flow, which leads to higher flooding and 

greater damage downstream. Mr. Wheatley testified the Application addresses all of these 

concems. 186 

The two areas highlighted as concerns on the Dunbar map encompass the two pre-existing 

1B2The floodplain administrator for the area, Mr. Rueben Delgado, confirmed the demonstration provided by' 
the FEMA Map. App. Ex. 100, Vol. I, APP00728. 

183 App. Ex. 100, Vol. I, APP00728. See OPIC E.X. 1,.56 Fed. ~eg. at 50,978, 51,044i.~c.t. 9, l~·~(E~-1); .. ~ 
App.Ex.lOO, VoII,APP004I6,APP00426(USACENatlonwldePenDlt39)·U~·: t~ 1\~; 

. . ~it ~ ..~r.~ 1.\ ;:.:. 
. 

:::~~:::~:2;:;· 
186 Tr., Vol. 3, pp 655-56. 

. i~~i' ; ~!l ~~r) 
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ponds behind the dams at Design Points 4 and 5. These areas do not require the protection accorded 

to floodplains even though the evidence reflects that the water that would be caught in the two basins 

would constitute tOO-year flood levels. This is because not all areas where a 100-year flood falls~ 

or where water from a 1OO-year flood collects, is necessarily a lOO-year floodplain. As noted above, 

30 TAC 330.2(51) defines the floodplain as "lowland and relatively flat areas adjoining inland and 

. coastal waters" which will be inundated with 100-year flood waters. Topographically, the areas.at 

Design Point 4 and 5 are not "lowland" or relatively flat and do not fall within the definition of a 

floodplain. This is further evidencedby the fact that the conCerns associated with floodplains arid 

landfills do not exist at these locations. Waste will not be washed out ofthese areas. The dams at 

Design Point 4 and 5 are intended to capture and hold run-off and hardly could be considered to 

constitute a means of conveying flood 'waters. The preexisting ponds will not cause any higher 

flooding "upstream." The water released from the areas will not cause faster flow, higher floods or 

greater damage downstream. 

Similarly, the peak flows and volumes at Design Points 1 and 2 demonstrate that the landfill 

will not restrict the flow ofthe 1OO-year flood, or reduce the temporary water storage capacity ofthe 

floodplain, thus satisfying 30 TAC § 330.301. The level ofthe perimeter channels is lower than the 

elevation ofthe toe ofthe landfill. The perimeter ~rms enclose the perimeter channels, which are 

designed to contain the 100-year flood waters at depths of less 'than one and one-half feet. 

Accordingly, there will be no washout of solid waste so as to pose a h~d to human health and the 

environment. 

In summary, the ALl finds that 121 RDF is not located in the 100-year fl~~pi~in ~~ wiil' 

not restrict the flow of the IOO-year flood, reduce the temporary w~ter storagi~ap~i~¥ ~1 ~ 
r.t.~ ~ .i'-. ~. .. 

floodplain, or allow washout of solid waste posing a hazard to human health ~ifflS en~6~e~t'I~~ , 
~ ~~::: N X~~ ~~::~;l !c:~ 
r- .1:. • : ".; ••: i.:.:: ~: ." 
6.:·:~ 6 ~: 

e ~~; :: .~ \,;..',: ._.... ~Jllt~",i ~ jg ~ ~ 
_< 02' 
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E. Has NTMWD proposed a sufficient groundwater monitoring system? 

Groundwater must be protected. so that it is not polluted by leakage from landfills.
 

Groundwater in the fonn ofaquifers is protected by the requirements ofSubchapter I, chapter 330,
 

of the Commission's rules, which require active monitoring of any aquifer below the site of a
 

landfill. NTMWD's Application adequately identifies and characterizes the aquifer below the
 

landfill, but does not propose a groundwater monitoring system that meets the Commission's rules..
 

1. The Woodbine Aquifer' 

An aquifer is a "geological formation, group offormations, or portion ofa fonnation capable
 

of yielding. significant quantities of groundwater to wells' or springs." 187 Groundwater is "water
 , 

below the land surface in a zone ofsaturation. "188 The Commission's rules require the Application's'
 

Geology Report to provide a description ofthe aquifers in the area ofthe proposed landfill, including
 • 
the name, composition, hydraulic properties, hydraulic interconnection with other aquifers, rate of
 

flow, chemistry, recharge areas, and present use. The report must contain a water-table contour map
 

. and a map ofall existing wells drawing on the aquifer located within one mile ofthe facility .189 The 

Geology Report must also contain a subsurface investigation report, which is required to include 

borings into the aquifer. If the aquifer is 300 feet below the lowest excavation of the proposed fill 

and the "estimated travel times for constituents to the aquifer are in excess of 30 years plus the 

estimated life of the site," the aquifer does not have to be explored through boring.t90 

The Woodbine Aquifer is the only aquifer located beneath the landfill sitta The Application's 

. '. '., g~' ~~ .J\ ~ 
[!:;: - ~: ~ I I g '< 

::::::::::::::J.. ii~~; ~~ c~\~~( 
c'.. . w ~.~., :.~." 

18930TAC§330.56(d)(4). ~'~~.· ~;·:c;" c:;l .' •.'; ~:::••.•.

190 30 TAC § 330.56(d)(5)(A)(ii). ~~ ~i\~;~ \: 
=< 
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Geology Report describes the Woodbine Aquifer consistent with the Commission's roles. The 

Woodbineis located 1,300 feet below the landfill site. 191 The nearest outcrop of the formation is 

twenty miles "updip" (northwest) from 121 RDF. There are two wells, each about 1,750 feet deep, 

into the Woodbine southeast (downdip) of the site, at the Stoney Point Feedlot. There are five 

shallow wells, each about.50 feet deep, located within one mile of the site that tap "pockets of 

subsurface water in alluvium and weathered Austin C~k."192 

e) 

Dr. Clark testified he developed the Site Boring Plan. l93 The Site Boring Plan did not 

propose drilling into the Woodbine at all. The characteristics of the Woodbine Aquifer were 

established. instead, through literature sources and with available water well logs. The intervening 

formations-the Austin Chalk and the Eagle Ford Shale-act as aquicludes, and "travel times to [the 

Woodbine] would easily exceed thirty years plus the projected life of the landfill."l94 In the 

Bubsurface inveStigation, cores and samples were taken, and observations were made during drilling. 

A program of geophysical logging provided data oil stratigraphic correlations.19
' The subsurface 

stratigraphy of the Austin Chalk is uniform, homogeneous, isotropic, and appropriate to· the 

construction of the landfill. 196 

The Subsurface Water Investigation Report, a part of the Geology Report, provided data 

regarding the nature and occurrence ofsubsurface water beneath 121 RDF, characterized the water 

setting, provided a hydrogeologic interpretation of the site, and aided in designing the water 

monitoring system. There is only limited and scattered occurrences ofsubsurface water in the Austin 

191 Kier Prefiled Testimony. p. 32. 

192 Attachment 4, APP00969-APP00972. 

193 Clark Prefiled Testimony. pp. 15-16. 

194 App. Ex. 100, APP01204. 

e 195 Clark Prefiled Testimony. pp. 15-16. 

196 Clark Prejiled Testimony. pp. 17-18. 
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Chalk. 197 Although subsurface water occurs in scattered and isolated pockets within the Austin 

Chalk under 121 RDF, the Austin Cluilk is essentially unsaturated. It does not contain ground 

198water. The Austfu Chalk is "too impermeable to ~mit fluids via advective [i.e., horizontal] 

flow."199 In essence, 121 RDF will be built within a single block ofstone that will fonn the bottom 

and sidewalls ofthe :611.200 Dr. Kier termed it ··impossible" for pollution from the 121 RDF to reach 

the Woodbine, because the material intervening ~een the landfill and the Woodbine is essentially 

imJ>ermeable.201 

NTMWD describes the site as an ideal geologic location and alleges there is no realistic 

potential for water or any other fluids to move downward from the landfill to the Woodbine Aquifer. 

In response,' Protestants assert that NTMWD did not even look at the uJ>J>ermost aquifer to 

characterize it, relying on the fact that N1MWD did not make borings into the aquifer. According 

to Protestants, N1MWDdid not adequately characterize the geology and groundwater systems. • 

However, on reviewing the Geology ReJ>ort, the ALJdisagrees and finds that it more than adequately 

defines the geology of the site and the Woodbine Aquifer. The ALI notes that the Commission's 

rules specifically J>r<?vide that borings are unnecessary if the aquifer is 300 feet below the lowest 

excavation of the J>roJ>osed fill and .the estimated travel times for constituents to the aquifer are in 

excess of 30 years J>lusthe estimated life ofthe site. In this case, NTMWD has conclusively shown 

these elements, and borings were not required for J>UIposesof the Geology ReJ>ort. 

197 Kier Prefiled Testimony, p. 3 I. 

. 198 Kier Prefiled Tesiimony, p. 32. 

199 App. Ex. 100, APPOI003-APPOI004. 

200 App. Ex. 100, Attachment 4, APP00996. 

201 Kier Prefiled Testimony, p. 32. • 
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2. The Groundwater Monitoring Rules 

The TCEQ rules state that: 

A ground-water monitoring system shall be installed that consists ofa sufficient 
number of monitoring wells, installed at appropriate locations and depths, to yield 
represeJltativeground~watersamples:froIlltheuppennostaquiferasdefined1n§330;2 

of this title (relating to Defuritions). Background wells ,shall be installed to allow 
determination of the quality ofbackground ground water that has not been affected 
by leakage from a unit lie downgradient monitoring system mtall include monitoring 
wells installed to allow determination of the quality of ground water passing the 
relevant point of compliance as defined in §330;2 of this title (relating to 
Definitions).202 

An exemption or exception is appropriate where the applicant: 

can demonstrate that there is no potential for migration of hazardous constituents 
from that MSWLF unit to the uppermost aquifer as defined in §330.2 of this title 
(relating to Definitions) during the active life and the closure and post-closure care 
period ofthe unit. This demonstration shall be certified by a qualified ground-water 
scientist and approved by the executive director, and shall be based upon: (I) site
specific field-collected measUrements, sampling, and analysis ofphysical, chemical, 
and biological processes affecting contaminant fate and transport;. and (2) 
contaminant fate and transport predictions that maximize contaminant migration and 

. consider impacts on human health and the environment.203 

The ED may also approve: 

~ 

~a 
gg
~~-;U";J .-

~i'( 
~~ 
~~ 
(j ;. 

Ii 
• I 

~ 
~.:. 

.. _~~ ~ ~~~ ~ 1.._ :0 

an alternative design for a ground-water monitoring system that uses o~~tn~a-!l~\il1 ~ ~ ,,\) 1:
conjunctionwith monitoringwells to ensure detection ofground~waterco~~~n ::: ~ .::; j', . 
in the uppermost aquifer from a MSWLF unit. The alternative design sh~~e at l~ :.~ >;,. : 

"~i~ ~r~1
 

• 202 30 TAC § 320.231(a). 

20) 30 TAC § 320.230(b). 
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as protective of human health and the envITonfnent as a monitoring-well system as
 
specified in §330.231(a) of this title (relating to Ground-Water Monitoring
 
Systems).204 "
 

3. The Groundwater Monitoring System 

In this case, the proposed subsurface water monito~g system consists of 13 wells arrayed 

around the 121 RDF footprint. They were placed to detect anylateial release, considering"existing " 

topography, landfill design, subsuiface conditions, and the absence ofany aqUifer closer than 1,300 

feet below the landfill excavation."20S Monitoring Wells 5, 6, and? are definitely upgradient from 

121 RDF, being on a line outside the west peimit boundary." Monitoring Wells 2, 1,3, 12, and 11 

are downgradient of 121 RDF in a rough arc around the eastern end ofthe site, with wells 1, 13, and 

12 in a line east of the toe of the landfill (the wells are 'inside' the detention pond). Monitoring 

Wells 8, 9, and 10 are inside the pennit boundary on the north side ofthe site, between the site and • 

the Brinlee Branch. Monitoring Wells 4, 3, and 5 are.inside the permit boundary'on the south side 

ofthe site, between the site and the South Tributary. The Point ofCompliance runs from Monitoring 

Well 7 in the northeast through Wells 8, 9, and 10, then roughly south through Wells 11, 12,3, 1, 

and 2, then west through Wells 3, 4, and 5.206 The wells are toughly 100 feet from the footprint of 

the landfl1p07 They are screened or opened so that they monitor at the level of the bottom of the 

landfill, aside from the eastern wells which are below the level of the landfill.2os None ofthe wells 

204 30 TAC § 320.23 I(c). 

205 App. Ex: 100, APPOI005-APPOI006. The system is shown in diagram in Figure 5.1. App. Ex. 100, 
Attachment 5, APPO1302. The proposed Point ofCompJiance is also set out in the diagram..Point ofcompliance means' . 
a "vertical surface located no more than 500 feet from the hydraulically downgradient limit of£tlle waste iwagemeni 
unit boundary, extending down through the uppermost aquiferunderlying the regulated units, an~ t!>cated on~d ~tvhed ~ 
by the owner ofthe p~rm~tted facility. 30 TAC § 330.2(99). The point ofco~plianceunder the ~plica;!ion l~ ~o d~~e{;~ 
than the deepest momtormg well, and does not extend down to the Woodbme. _, ti :~ ""~;[:1' ·ll'.1?:': 

206 l~ ~~ ~.~ :. ~_. ~:: ~ \_\;~ if~ l~ ~~ 
App. Ex. 100, Attachment 5, APP01302. ~:C ('oJ "; ,; ,> i=':' . 

m T,., Vol. 2, p.500. m. ~ :: ~ ~:i (~., • 
208 Tr., Vol. 2, pp. 503-04. ~:i [.:.~. 5. ~ I :i 

~E .~~ 
;: .. 
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is drilled to a depth sufficient to monitor the Woodbine Aquifer. 

4. . The Parties' Contentions &'Bd2 
'.!E ~~'; ;c.. \,>.vl "~:fe." ... 'f ,,: " \t:\ .",f;ifJ .. ;,;tr ~ ;;;
:::4 g.~ .... 

Protestants complain that the Application neitherproposes a groundwater inonitopng system 

"sufficientto protectthe uppennost aquifernor requests an exception to the groundwater monitoring 

system requirements .of the Commission's rules. As a consequence, Protestants assert the 

Application should be denied. As Protestants point out, the groundwater (or, more appropriately, 

the SUbsUrface water) monitoring system does not yield representative groundwater samples from 

the Woodbine.209 

Protestants note that NIMWD did not seek an exemption under 30 TAC § 330.230(b), or 

propose an alternative design under 30 TAC § 330.231 (c). Instead, Protestants argue, NTMWD 

chosejust to use a "sham" monitoring system. This "sham" system allegedly saves NTMWD money 

by allowing NTMWD to not drill monitoring wells into the Woodbine or prove that there is no 

potential for migration ofpollution from 121 RDF to the Woodbine. Protestants urge that it is the 

public policy ofTexas to protect and preserve the State's ground waters, "almost without regard to 

costs or impacts." NTMWD's plan supposedly violates that policy because it does not ensure leaks 

into the Woodbine will be detected. 

Protestants and OPIC jointly question that {{the Woodbine aquifer is so far below ground, 

and if the intervening formations are so impermeable, and if the Woodbine is in no danger from 

contamination by 121 RDF, whydidNTMWDnotseekanexemption under30TAC § 330230(b)? 

According to them, the answer is that the Austin Chalk. underlying the site is not as impermeable as 

NlMWD asserts, which NTMWD is supposedly concealing from the Commission. Accordingly, 

both Protestants and OPIC condemn NTMWD's failure to have any ofits monitoring wells penetrate 

e 
209 See App. Ex. ] 00, Vol. II, Attachment 4, Geology Report, Section 9.0, APPO lO05-06. 
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the Woodbine and monitor it as required by 30 TAC § 330.231(a). On this basis, Protestants and 

OPIC recommend that the permit be denied In the alternative, OPIC recommends that N1MWD 

be required to amend the Application to conform with the Commission's rules. 

In response, NTMWD argues that the 121 RDF groundwater monitoring system complies 

with 30 TAC·§§ 330.230 and 330.231. NTMWD admits that the system does not monitor the 

Woodbine, but· states that it need notunder the terms of § 330.231(c); which provides for: an 

alternative design that uses "other means in conjunction with monitoring wells," subject to ED 

approval. NTMWD asserts that its groundwater monitoring system meets the applicable 

requirements of30 TAC § 330.21(a) and (c), and was approved by the ED through the issuance of 

the Draft Permit.2IO The proposed plan, says NlMWD, is to detect contaminants moving off-site 

prior to the time that they might reachthe uppermost aquifer. Early detection is, in~WD',lew, > 

at least as pro~ectiveofhuman health and the environment as drilling useless mOni.~elfint1§~ • 
·· .. --~;:.... ~ 'f,~::'.\ ,"-~: .. .'the W00dbme. \2.:':, i.;,;; '.. ~ .·~t; 

. 5. Analy.~ I~; ; ~H~fl 
. . ~,. ~~ ~M~~I~' 

The parties all agree that the monitoring system will not monitor the· Wodm>i~e Aqf~er~ 

which is separated from the site by 1,300 feet ofvirtually impermeable rock. The site w~.!choseri 

precisely for that reason, to be protective of the waters of the state. It was with that in mind that 

NTMWD designed its groundwater monitoring system. The proposed monitoring system provides· 

for "background wells II as required by rule.211 It also provides for a poiIit of compliance, of a sort, 

and establisQes a downgradient monitoring system to determine "the quality ofgroundwater passing 

210 NTMWD cites the Skyline Landfill, Pennit No. MSW~2C, and NIMWD's McKinney landfill as having 

similar groundwater monitoring systems and as constituting agency precedent for its system. NTMWD 's Reply pp. 35
36. 

211 § 330.231(a)(I). 
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the relevant point ofcompliance. ,,212 ~e system also includes a monito.riiIg and sampling system, 

that is allegedly as protective ofhum~ health and the environment as a monitoring-well system as 

specified in 30 TAC § 330.23 1(a). 

Moreover, Dr. Kier's testimony is that any contamination that escapes the liner system will 

migrate to the eastern toe ofthe 1~dfi11. The next most likely route ofmigration is laterally through 

the fractures in the upper level of the Austin Chalk The least likely route of contaminant is down 

through the Austin Chalk and the. Eagle Ford Shale. The location is not the scene of geologic 

movement or earthquakes, and new fracturing by those agencies is unlikely. The penetration ofthe 

aquifer by contamination from 121 RDF is UIilikely withiJi 70 years of the beginning of its 

operation.213 . 

Dr. Kier testified that it might have been possible to obtain a waiver under 30 TAC 

§ 330.230(b). Thattask would, accoiding to Dr. Kier, require provinga negative, i.e., that there Was 

no potential for migration ofpollution to the aquifer. Under Dr. Kier's interpretation ofthe rule, to 

obtain a waiver, N1MWD would have to prove that pollutants woUld not move into the Austin 

Chalk. Since the groundwaf~r investigation showed that there were "pockets' of water" and the 

fractures associated with them (a potential pathway for movement off of the 1~1 RDF site), 

NTMWD could not demonstrate no potential ofmovement through the Austin Chalk, even though 

"it would be fairly simpleto rlemonstratethrough calculations that there is no potential for a 

hazardous constituent to get to the Woodbine."214 He testified, "could I demonstrate that [any 

·e; 

~ 

.	 f ~g,!~ JI 
.	 212 § 330.231 (a)(2). .," ~ ~ ':;; E~ ~ 

2IJ The "fastest" vertical penneability rate for Austin Chalk was 2.62 x 10-8 cm/seC:~~~AL~$J~ed",4k' 
Austin Chalk is 600 feet thick (it is in faGt thicker): 600 feet is 18,288 centimeters. 1.8288 x ]~~~ divW<i ~Y2.~~.f.,~ , 
10-8 is (1.8288 + 2.62) x lOI2 seconds or6.9 x 1011 seconds. There are 3.]536 x 107 seconds ~e year.rAssurti~n~}h~i: 

m.igration downward is a straight-line motion under the influence ofgravity, the AU caJculat~oyem~tMW,nw~r~r : 
through the Austin Chalk, just to get to the Eagle Ford Shale, would take 21,800 years. t; ~,~. ~: ¥:;i \\'\ \ '::".' "; ~Ie	 ~6 =Ji· f214 Tr., Vol. 2, pp. 469-73. 

_ot 
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contaminant] coUldn't get 100 feet away [from the landfill]? No, I co~d not "21S 

The ALl notes that the ED approved the Site Boruig Plan, which disposed ofthe requirement. 

ofdrilling to the Woodbine Aquifer. The ED.aIso approved ofthe GWSAP, to the extent that it did 
. .. 

not require NTMWD to provide for actualmonitoring ofthe aquifer.216 The AU believes that many 
. , 

of the elements needed to demonstrate an eXcqltionunder § 330.230(b) are-presentin the record. 
. ~ .' . .. ~ 

However, the record does not contain, and Dr. Ki~r did not express, any "certification" of such a 
. . t . ". 

deIiionSttation, as required by 30 TAC § 330.230(b). The monitoring wellsset out in the plan are 

designed to detect any contaminants leaving the 121 RPF by the most likely routes, an es~ape from 
'.! ..•. '.', .. 

the liner system or a lateral movement through the fractures in the upper ten feet ofthe Austin Chalk. 
. '., ".1 " 

Because of the specific characteristics of the 121 RDF site and the Austin chalk, the plan is as 

protective ofhuman health and the environment as a system designed to conform with § 330.321 (a). 

Nevertheless, given that NTMwn does not propose to monitor th~ nearest aquifer, nor did •. . . 

it obtain an exemption, then it must showthat its alternative plan is acceptable within themeaning 
. . 

of the COmnllssion's rules. In this regard, the ALl cann<?t, simply ignore the language of30 TAC 

§ 330.231(c) requiring that anyalterp.ative plan use "other means iiI conj~ction with monitoring 

wells to ensure detection of grou~d-water contaminaticJn in the uppermost aquifer." The 

Application does not suggest the use ofany "other means" different from the 13 monitoring wells. 

Moreover, the monitoring wells will not ensure detection of gro~dwatercontamination i~ the 

uppermost aquifer, as required by the Conunission's rule, . 

In the ALJ's opinion, monitoring wells into the Woodbine aquifer are not necessary because' 

the evidence shows that pollutants will not migrate from 121 RnF into fue WoodJ'ine in 70:or 700 

years. Regardless ofthe ALI's opinion, though, the clear wording of30 TAC § 3~31 (c) \~~ui~f ~. 

'" T" VoL 2, p. 502~i!~; t~~!~,~ t, 
,,, M>. Wh""t1ey w"' oot qu"rionod .boutthe GWSAP. • ,. ~ i '.~j \~ i< 

::..., 



SOAR DOCKET NO. 582,,02-3386 PROPOSAL FOR DECISION Page 62 
TCEQ DOCKET NO. 2002-0745-MSW 

monitoring ofthe Woodbine aquifer. Ignoring that requirement would in effect grant NTMWD an 

exemption without it meeting the Commission's rules inmaking the requisite, formal demonstration 

for such an exemption. While the Commission may choose to grant such an exemption as a matter 

of policy, the ALl is constrained to make his recommendation based on the clear reading of the 

Commission's rules and the evidence before him. Ultimately, based on the evidence, the ALJ can 

only conclude that the monitoriilg system proposed by NIMWD does not comply with 30 TAC 

§§ 330.230aild 330.231(c). In light of this, the ALJ's analysis leads to the absurd-but 

required--conclusion that the groundwater monitoring system is not in compliance with the 

CommissioJi's rules because it lacks monitoring wells that it does not really need. 

.' 
F. Is NTMWD's proposal for a 300-foot high landfill at 121 RDF compatible with 

surrounding land uses? 

Protestants complain that, as 121 RDF grows to its final height of300 feet, its waste disposal 

practices will affect the local residents' use and enjoyment oftheir property. They contend that the 

300-foot height of the landfill is not compatible with surrounding land uses. The Commission's 

rules provide that land use compatibility is a primary concern in the permitting process. Specifically, 

the Commission's rules provide: 

A primary concern is that the use of any land for a municipal solid waste site not 
adversely impact hwnan health or the environment. The impact of the site upon a 
city, community, group of property ,owners, or individuals shall be considered in 
terms of compatibility of land use, zoning in the vicinity, community growth· 
patterns, and other factors associated with the public interest. To assist ths: executive 

~~;::d::::;~::::~~::.ilie =uOOmg ~a,~~pp~ll jl.~ ~~ 
~. ':. . \": .; . .propo::ia~~cter of surroundmg land uses within one mile m~e :g H~Alt 

• ~~ ;;;: ~{ 

(C) growth trends ofthe nearest community with directions· ofm.# ~ ~ 
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development; 

(D) proximity to residencesim:d other uses (e.g., schools, churches,
 
cemeteries, historic struc~ and sites, arc~ologically significant sites,
 
sites having exceptional aesthetic quality, etc.).
 

(E) description and discussion ofall known wells within 500 feet of
 
the proposed site.217 .
 

i~· §~ 1j ~ ~.~ ~ ~.
1. Existing Land Use and Landfill Specifications "'.. i{\!I 

~~ ~:t" ~~ at ,-" ... ~ 'I et~ 
- ~ E~ ~ r~ w· ~!~ \ :, .

"''1' 10" j: . I !'l • ~ lofl U I, . ~~'~:':; .~ :~l~ ~/¥1,~'t)':;
 
The proposed landfill is expected to rise to a level no more than 3~~<feet·~;6?cis~.wjt:"
 

- . . c~ .:"., .~. ";.; ~~ ~f~': .J~~:;.:. '.~.
 
grOlmd.218 John A. Worrall testified that the vast majority of121 RDF is outsi~~ co~mit~ ; '::l;tsC"
 

ti.,,~ ': "",' '\";1 ":" 

of any city and the site is not subject to municipal zoning.219 The City of Mel~a abandHhe'~ ~ 
. ~~ ~.y 

right.-of-way to CR 416 where it crosses the site's panhandle. Collin County~bes not exercise 

zoning in the area.220
·Land uses within one mile of121 RDF are agricultural and vacant (91%), with •

" . 

some influence of suburban development to the west and south. N1MWD is the largest property 

owner within one mile.221 In April 2000, there were 85 residences within one mile of121 RDF. The 

nearest residence is 200 feet northwest ofthe boundary, and the residence nearest to the limit offill 

is 500 feet northeast. There are six commercial operations within one mile of 121 RDF; including 

two quarries, a composting operation, and a feedlot.222 There are no known schools, licensed day 

217 30 TAC § 330.53(b)(8). 

218 Tr., Vol. 2, p.325. 

219 Mr. Worrall is a land planning consultant. He has done park and recreation planning, comprehensive 
planning, reclamation and aesthetics analysis, and landfill related activities. Mr. Worrall has performed land use 
compatibility evaluations for twelve MSWs. Mr. Worrall prepared the Land Use Analysis portion ofthe Application. 
App. Exhibit 106; Prefiled Testimony of John A. Worrall (Worrall Prefiled Testimony), pp. ]-3. 

220 Worrall Prefiled Testimony, pp. 6-7. 

221 Worrall Prefiled Testimony, p. 7. 

222 Jd., p. 8. • 
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care facilities, recreationalsites, or sites having exceptional aesthetic qualities within one mile ofthe 

site. Two churches and two cemeteries are within one mile ofthe site, with the churches being more 

than one-halfmile away.223 

Between 1990 and 1999, Collin County's population rose from 265,000 to 450,000. 

Melissa's population grew from 550 to 950 in the same time period. There is low density residential 

groVith in UI'linCOIporated portions of Collin County though.224 

The miniriulJ;n buffer required by the Commission is 50 feet.225 The buffer zOne at 121 RDF 

is a minimum of 300-feet wide where the pe~it boundary and the property boundary coincide

along public highways, for example. The buffer zone is a minimum of 150-feet wide when the. 

pennit boundary is inside the property boundary. If Dedicated Drainage Areas are included, the 

• effective width ofthe buffer is even more.226 The Site Development Plan requires large buffer zones 

between the permit boundary and the landfill footprint. Existing trees and vegetation in the buffer 

zones will be kept, additional vegetation planted, and natural topography will be used or earthen 

benns constructed as needed. Screening benns will be as high as 15 feet with a 1O-foot level crest.227 

The SOP provides that push wall benns (used to control the active face laterally) will screen 

the active face from view. The push wall berms are described as enclosing the active face and the 

entire perimeter ofthe highest active lift. They are planned to be 4- to IS-feet high(the same as the 

adjacent active lift).22& The SOP further states: 

223 ld, p. 9. 

224 ld, pp. 7-8. 

ns 30 TAC § 330.12 I(b). 

226 App. Ex. 100, Site Development Plan, APP00821 . 

• 221 App. Ex. 100, Drawing 2.3, APP00941. 

228 SOP, APP02032. 
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Measures will be taken during the development of the site to prevent, as much as
 
possible, the visibility of waste fromSH 121 and FM 545 during site development
 
In addition. to the expansive buffer zones, a system of permanent berms and
 
perimeter landscaping has been provided for use along public roads throughout the
 
development ofthe 121 RDF.229
 

2. The Dispute 

Protestants' primary complaintis that screening is providedfor the benefitofonly the drivers 

who pass by the landfill, and not for the residents living around the site. Protestants complain there 

are no design drawings or expert opinions in the Application to support NTMWD's proposal for 

screening. While the SOP provides for push wall screening berms around the working face to hide 

solid waste from view, it also provides no more specific details which might be enforceable. 

Protestants point out that NTMWD did not prove that residences would be screened from the view 

of waste disposal activities. Further, Protestants complain that "th~re is no explanation of how •
NTMWD intended screening to resPond to 'design requirements,' since NTMWD never bothered 

explaining how its design affects the residents in the area." Protestants contend that 121 RDF will 

be the highest point in the county, causing a serious compatibility problem.. 

NTMWD responds that the evidence is uncontroverted that 91 % ofthe land within one mile 

ofthe 121 RDF site is agricultural and vacant, and only three percent is residential. The rest ofthe 

surrounding land use is given to quarries, composting, and a feedlot. NlMWD asserts that the site 

landscaping and its large size will minimize appearance of the height of the landfill. Mr. Worrall 

testified that the buffers around 121 RDF will make views of the site "distant" and that some views 

will be obscured by vegetation, trees, and topography.230 

229 SOP, APP 02045.
 

210 Worrall Prejiled Testimony, p. 18.
 • 
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3. . Discussion 

121 RDF will not adversely affect the public interest with respect to land use. The proposed 

site has substantial buffers, and future land users can take the site into account.23I The site is 

compatible with respect to land use. zoning, and community growth trends. 121 RDF will not have 

an adverse impact on a cjty. community. group ofproperty owners. or individuals. nor on human 

health or the environment.232 

The Land Use Report and the testimony ofMr. Worrall supply the information required by 

rule 30 TAC § 330.53(b)(8). A survey was conducted and the appropriate authorities have 

conclud~ that there are no historic structures and sites. archaeologically significant sites. or sites 

233.having exceptional aesthetic quality in the area The.impact of 121 RDF on the closest city, 

Melissa, is generally beneficial ,and the city is in favor of the landfill.234 Two land use,s in the 

area-quarrying and a feedlot-are entirely compatible with the landfill. Similarly, the existing 

agricultural use of surrounding land is compatible with the landfill. Neither Mr. Worrall nor 

Protestants have identified any other specific land uses incompatible with 121 RDF. 

The SOP provides sufficient detail with respect to the push wall berms for an inspector to 

examine the working face, and determine if they are being employed. They offer a screen of the 

waste handling and compaction. The entire waste disposal plan is set out in the Site Development 
. . -.. 

Plan, as are the screening berms around the perimeter, the use offoliagc, and the large bufferzories; , 

.The ALI has reviewed Mr. Worrall's videotape of the area surrounding the 12laRDF site. and the

n,,':·· ~~,} \. ~ 
, ~ t: .' ~ .... ' \, "~ " 

:: ::: ::: ~:~~. ~tf.~lJ! ~};\~f,-
233 App. Ex. 100; AppendixI& Il-B, APPOOl59 to APPOOI65; App. Ex. 100, Parts I ~~tAppemJixr~w4 ~::': 

• 
A~P00079 to APPOO.158, the "~n!ensive Pedestrian ~rvey ofa I,460-Acre Parcel near Melissa: \::~I!.in County~ 1e~~'t; ~ 
(Fmal Report); Apphcant ExhIbIt 104, Prefiled.Testunony ofDuane Peter, pp. 5-10.' ~ P ~ ~ 

=4 
234 App. Ex. 100, Parts I & II, Appendix I & II-N, APP00806. 
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photosimulations included with his pr~filed testimony.23S The videotape supports Mr. Worrall's 

analysis of the land use around this site. It is mainly agricultural and vacant (in the sense of an 

absence ofresidences).236 

The "worst views" from residences are probably from property owned by the Sims, 

Winburns, and John Stewart. As noted, neither the Sims nor the Winburns protested the Applicati~n. 

Mr. Stewart was a protestant in this case, but withdrew and was dismissed oli January 23, 2003.237 , 

Accordingly, none of these local landowners have participated in the hearing or presented any 

evidence regarding the alleged incompatibility ofthe landfill with the use oftheir property. Albert 

Fuller, mentioned above with respect to the runoff volume at his property near Design Point 7, is 

northeast of View 3, and southwest of View 2. As noted, Mr. Fuller has not participated in this 

proceeding. Amon Roper is east of the laIidfillbetween it and View' 2.238 Unlike the. sIms, 
Winhums, and Fullers, the Ropers aTe parties to this case, although Mr. Roper and his 'family

I!I ' 

members didnot offer any testimony. ~§ :!: ~.:I % •
__ ~~ . ':.::;; t~ -;,' f'r L1 ~'. 

»> &e App. Exhiliill06. AttaehmenB JAW-hnd JAW-3. gW~.;,j ,jMi{
~SL." ~ tli :<:.; '~':'.~.: 

236 Specifically, the photosimulations show the following: (a) View 1 (4,500 feet t~ j~ 9orth'Ofth~ ·~t~~~~o~~. 
local vegetation screening most of the site. There are no current residences within, ~ ,500 feet~?f the sit~ ~~Mt~W'f; 
(4,600 feet east of the site) shows a smallportion of the eastern face of the site. There are s~~ resideRS ~ thB 
site, but further east; (c) View 3 (2,700 feet to the southeast ofthe site) shows a great portion i1tlhe southenf'side ofthe ' 
site. There are no nearby residences. This is the view from the Stoney Point Feedlot, and the composting operation; (d) 
View <1 (6,500 feet to the soul.hwest ofthe site) shows.l.he site from location ofa number of residences near thejunctioll 
ofFM 545 and CR415.The southwestern flank of 121 RDF appears as a low, flat elevation across the north; (e) View 
5 (5,000 feetto the west ofthe sit~) shows the site from location ofa nwnber ofresidences west ofSH 121. The western 
facade of 121 RDF appears as a low, flat elevation across the eastern horizon; (f) View 6 (4,000 feet to the west" 
northwest of the site) shows the site from SH 121 where there. are commercial or industrial uses. The appears as a flat 
elevation across the eastern horizon, sloping down to the south;(g) View 7(2,100 feet to the northwest of the site) 
shows the 'site from SH 121 at the location of the Sims and Winburn residences, acress the road from the proposed 
entrance to the site. The landfill appears as a high elevation, sloping down on the east and west ends. The Sims and 
Winburns are not partieS; (h) View 8(2,500 feetto the northwest to the site) shows the site from SH 121 on NlMWD's 
property northeast ofthe Sims' and Winburn's. The landfill appears as a high elevation, sloping down on the east end. 
See App. Exhibit 106, Attachment JA W-3; App. Ex. 100, Land Use Map, APPO0051. . 

2J7 See Order No. 10 dismissing John Stewart and Deby Stewart as Protestants. 

m See App. Ex. 100, APP00167-169. 
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The residents in the area are not unanimous in condemning or praiSingJ~~ tine1/1J~ 
,persons living within a close range of the site have never been active in the cas~~1~Ptne~~~~lJ:.} ~" 

"",": - ,,;j ~""~'"'''''' 
protestants and withdrew their protest, and some have remained adamantly dpposed. crhe;~1' ,; ~i:: 

t 55 ;', '~ ,'; ~.1 '/.::,;" '" ': 
recognizes that those remaining in the case are arguing against the height ofthetI~qfill. The;~f-t;1 f~!;' 

also recognizes that simply because a protestant withdraws (or a resident doe~ tot becJlje ~I '~ . =~ ~~ 

protestant), that action (or inaction) is not necessarily evidence ofapproval ofthe entire Application. 

Nevertheless, these things are indicative ofthe mood ofthe residents. In the least, it can be said the 

Sims, Winburns, and Fullers do not consider the landfill worth fighting over. 

Most ofthe residences within one mile of 121 RDF are located to the west and southwest, 

in the direction of the growth trend for the area. Approximately 16 residences are scattered across 

the north and east ofthe site. The distance ofmost residences are at least one-half mile or more from 

•	 the landfill, at which distance the height ofthe landfill will appear much less than at closer ranges. 

There is no doubt that at closer ranges, and to the extent ~e site is not screened by localized 

vegetatio,n, such as Views 6, 7, and 8, the landfill will tend to loom over the neighbors. By fate or 

by planning, areas such as Views 6, 7, and 8 are locations of commercial development, resident 

disinterest, or NTMWD's own property. So, the property areas most likely impacted have owners 

who have not presented any significant concerns over the landfill. 

Ultimately, the ALl concludes that N1MWD'sApplication complies with the requirements 

of the Commission's rules with respect to land use compatibility. NTMWD has demonstrated how 

buffer zones and screening of various types will be used to reduce the impact of the height of 121 

RDF. Moreover, despite Protestants' generalized complaints about the height of the landfill, there 

is simply no evidence in the record sufficient to establish that the intended landfill will be 

incompatible with land uses in the area. Therefore, the ALl recommends that the Commission fmd 

that NTMWD's proposal for a 300-foot high landfill at 121 RDF is compatible with surrounding 

• land uses. 
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G.1s NTMWD's proposal to operate 24 hours a day compatible with surrounding land
 
uses?·
 

1. The Dispute 

The Application's SOP proposes that 121 RDFwill operate up to 24 hours a day, Monday 

through Saturday, and be opento the public 8:00 a.m. to 5:00 p.m., Monday through Saturday.239 

Protestants exceptto this, stating neither the Application nor the evidence justifies these operating 

hours. The Commission's rule on the subject states: 

The operating hours ofa municipal solid waste facility shall be any time between the
 
hours of 7 a.m. and 7 p.m., unless otherwise approved in the permit or the Site
 
Development Plan. Operating hours Within the 7 a.m. to 7p.m. span do not require
 
other specific approval,240 .
 

Protestants argue that NTMWD has offered no' evidence to justify hours of operation that •
extend beyond what the Commission's rules ordinarily allow. D.A.V.I.D.'s expert, Mr. Messenger, 

testified that the Application offers no basisfor extended hours. Moreover, he opined the proximity 

of homes to the site required NlMWD to provide a justification for 24-hour-a-day operations. 

Because the area is rural, there is little industrial activitY and the noise from 121 RDF would carry 

farther than in a more-developed urban area. The lights necessary for night operations also would 

have the potential to disturb the evening and sleeping hours of residents. Mr. Messenger stated the 

SOP should reflect specific and limited hours for each of the many activities that would take place 

at 121 RDF, although he admitted that he was not familiar with the operating hours of other north 

Texas landfills.241 

239 SOP, APP203]. 

240 30 TAC §330.118. 

241 Messenger Prejiled Testimony, pp.5-6; Tr., Vol. 3, p. 734. • 
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OPIC agrees that the 24-hour, six-day schedule is not compatible with the surrounding, 

residential land use. The surrounding residents would be disturbed by noise and lights during night 

operations. There would be the potential for truck traffic into and out of 121 RDF all night. Traffic 

hazards would increase. Th~efore,OPICrecommends that either the permit be denied or the landfill 

operations be limited to the default times of daylight hours recommended in the TCEQ rules. 

N1MWD points out there is no regUlatory prohibition against the proposed operating hours 

for 121 RDF. Mr. Chandler testified that middle-of-the-night operations at landfills were not a 

concern to surrounding landowners, because light and noise can be screened by the push walls at 

the active face, perimeter benns and vegetation, and the site's buffer zones. He also pointed to the 

experience at N1MWD's McKinney landfill, whichhad no complaints about late. night operations.242 

•	 Mr. Parks provided a number ofreasons for 24-hour operations. NTMWD's three transfer 

stations will supply a great deal ofthe solid waste transported to 121 RDF. The operating hours at 

the transfer stations depend on collections by various cities. As a result, the schedules and timing . 

are somewhat out ofNTMWD'g control,'and are affected by traffic and weather. NTMWD is 

required to move all waste collected at the transfer stations on the same day. That need requires 

flexible hours of operation.243 Further; NlMWD might be restrict~ in the number ofhours it can 

operate its various types of equipment under the Clean Air ACt.244 

2<0 Tr., Vol. 2, pp. 387-91. 

• 243 Tr., Vol. 1, pp. 159-61. 

244 Tr., Vol. ), p.) 13. 
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2. Analysis 

Contrary to Protestants' assertion, NIMWD has offered reasonable grounds for a 24-hour, 

six-day permit. Mr. Parks' explanation ofthe meansby which a great deal ofthe waste intended for 

121 RDF will arrive makes the case for hours ofoperation later than 7:00 p.m. The waste must be 

collected by member cities and transported to transfer stations. Once processed at the transfer 

·stations, the waste must bemoved that day. Transport from the stations to the 121 RDF takes time. 

The opportunities for delay due to weather, traffic, strikes, and other problems are evident. In the 

future, NTMWD may have to restrict the hours of operation of its equipment to meet clean air 

attainment measures. It is entirely foreseeable that operating uses may have to be staggered 

throughout a longer period than 7:00 a.m. to 7:00 p.m. 

Moreover, late night operations wiUnot h3rm agricultural or commercial land uses. The • 

record clearly demonstrates that late night operations-at least the type to which Mr. Chandler 

testified-are not incompatible with the surrounding residential land uses. The fears expressed by 

Protestants and OPIC concerning operations "all night" have no evidentiary basis in the record. 

Therefore, the ALJ recommends the Commission find that NlMWD's proposal to operate 24 hours 

.a day is compatible with surrounding land uses. \\ ~ n1\'~~
u ["!. ~ ~ \" ~ ....... l\.,·
 

... _ ~:'. ~ . r:. .{ ~_ 

H. Should the proposed permit be limited to Jess than the life of the mfMi))?~ ~~;~ ;~~~\~:: .. 

1. The Commission's Rules U~;, .~~i~~\~l 
~~ 3'~ 
!~ 

The Commission's rules provide that, as a general rule: 

Conditions to be determinedon a case-by-case basis according to the criteria set forth
 
herein, and when applicable, incorporated into the permit expressly or by reference,
 
are: 

(B) Solid waste pennits.. • 
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(i) Hazardous waste permits shall be for a fixed term 
not to exceed ten years. 

(ii) Other solid waste permits may be for the life of 
the project. 

(iii) Each peIll:tit for a land disposal facility used to s 

manag~ hazar'. dOUSfiWaste sh~lbethreVld· ewed by th.e !~ ~! JI I!! ~ 
executive director , ve years uom e ate 0 f permIt ~ ~ ~ ~ I "
issuance or teissuance and shall be modified as- ~ ~ ~:" ~,"l!',' ,I l~ 

II) ~!"" ~ ~ ~ \\\ 'l~·~.... t necessary .py the commission, as provided ~~s:;~,.. -~ ~(.~ ,~\: ~::. »'

§30S.62(e)ofthis title (relating to Amendment).24Sg~;'· ,': ~f,~,~"~~,:,~,'·.:,,~f.',,:·; 
~~~;'. ~'. ~ ~ 

With respect to landfills, the Commission's rule states: ~~ ~" Cl :~;~ \~.. ':~\" I ~: 
<::t'· ;O)f~ ~I 

~g ,~~ -,:
.= <. 

(a) A permit is normally issued for the life ofthe site but may be revok~ at any time ' 
if the operating conditions do not meet the minimum standards set forth in this 
chapter or for any other good cause. 

(b) When deemed appropriate by the executive director a permit may be issued for 
a specific period oftime. When an owner or operator has made timely and sufficient 
application for the renewal ofa permit. the existing permit does not expire until the 
application has been.fmally determined by the commission.246 

2. , Evidence of NTMWD's Compliance His'tory . 

Protestants offered the Work of Nathan Loftice as bearing on the appropriate term for the 

proposed perniit. Mr. Loftice is a TCEQ-certified Municipal Solid Waste Investigator, who 

currently manages tb:eCity ofGrapevine's storm water and solid waste programs. He is also the past 

interim President of D.A.V.I.D., and is currently on the its Board of Directors.247 Mr. Loftice 

prepared one of the hearing exhibits, D.A.V.I.D. Exhibit 3B (the Lbftice Summary), which he 

245 30 TAC § 305.127. 

• 246 30 TAC § 330.63 .
 

247 D.A.VJ.D. Exhibit 3, PrefiledTestimony of Nathan Loftice (Loftice Prefiled Testimony), pp~ 1,.3.
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testified was a summary ofNTMWQ's compliance history at the McKinney and Maxwell Creek
 

landfIlls from 1996 t~ 2001. He prepared the Exhibit:from public information in the TCEQ files.248
 

The L6ftice Summary discloses the following compliance issueS: "
 

With respect to the McKinney Landfill the "repeat" offenses concerned inadequate
 
cover, conUlinment ofleachate, construction ofnm-onanci runoffbemis, detection
 
ofhazai'dotiS waste, coiltrol of land.fi11 gases,collectionofwiildblown litler. (1996- '
 
2001)
 

With respect to' the Maxwell, Creek Land:fi11 the "repeat" ,offenses 'concerned
 
containmentofleachate, .fire prevention orprotection, erosion cOIitrol~ unauthorized
 
discharge of"sediment," inadequate cover, maintenan~e ofmarkers, construction of
 
run-on and nmoff berms,records of daily cover, control of landfill gases. (1996
2001~ , 

The Compliance History Summary reviewed, by the ED is different, and it shows four 

violations for the Maxwell Creek landfill disposed ofby an Agreed Order in '1999. The violations • 

were for daily cover, failure to repair erosion, allowing discharge ofsediment from a drainage ditch, 

and failure to control waste 'migration and leachate seepage. The landfill was cited in Notice of 

, Violation Letters (NOVs) from i999 to 2001 for five Category B and one Category C vioiations. 

The McKinney landfill was cited in NOVs from 1999 to 2001 for five CategoryB and two Category 

C violations.25D 

The EDstated that NTMWD's Compliance History was reviewed in accordance with the 

Health and Safety Code and TCEQ regulations.251 Those statutory and regulatory provisions s~te 

that the Commission may deny a new':pemiit if: -',:;... c 

l~' ~~ ... 0 J ~,'~~\' ;",t;',?; 
,,; .' r--, ~ <t ~ c: 

",_'_~.~~,'~,- c::::=t" rt'l"( ".' 
~~- .~' l).~ ,:~ k: .." 

248 Loftice Preflled Testimony, p. 4. ,;2 ~ , ", :'l '.'\ :". ' , ,~r~/ ~ ;:~ ~.,~-'~~ 
249 See David Exhibit 3B. In one fonn or another the Loftice Summary was attached t~'Q;~Ulribef.9rth~~r:'tf~n~.,' " 

comments which were reviewed by the ED. See Exhibit ED-I. ," '~~ y, '. '~ i.':,. ~ .': '.' 

250 See Exhibit I. ~ r:~ t: liIi \~~ \:~ 
~§ g~ 

m ExhibitED-I, p. 9. • 
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the applicant has a record ofenvironmental violations in the preceding five years at 
any site owned, operated or controlled by the applicant; and 

that a violation or violations are s.ignificant and that the permit holder or applicant 
has not made a substantial attempt to'correct the violations.2S2 

The ED determined that the violations listed for the Maxwell Creek Landfill and the 

McKinney Landfill, "do not show a level of compliance problems that would justify ... 

recommending denial of the application."lS3 They were either not significant or N1MWD made a 

substantial attempt to correct the violations. The ED further stated that the McKinney landfill is in 

detection monitoring, which is the basic level of groundwater monitoring. The Maxwell Creek 

landfill is in assessment monitoring, which is required when there is a "s~tistically significant 

change from the background level . . . detected for one or more" contaminants. The results of 

e: assessment monitoring can lead to corrective actions.2S4 

3. The Parties' Arguments 
lS 

. ~~ .. , ~~1IJ 
Protestants take the position that each matter raised in Mr. Loftice's ~~mi~thd;\'ri~ 

i~·~.r~· C"-....I ~. ~ . t f;~ roo; ;.. ; 

leading to a finding of a violation or not, is a concern. Protestants argue ~~~Mr.~~ h~ \~~. ;: 
. ~ ,~. >: - ~~~: \)\"!.... p- ;.~ ;: 

acknowledged to being aware ofmost, ifnot all, ofthe problems set out in Mt:. Lo~~~s sWfu~~~;::: ." 
~""" 0 ..•.•....• 1 ... 

The cited problems, Protestants assert, are sufficient to limit the term of the p~ttfi~ft.o teny~,~\~: <.~ 

granted at all.256 They argue that ifNTMWD must face renewal every ten years, it ~6uld be lQ~~~~~1 f3 
. _c .., 

252 30 TAC § 305.66 (f)(2), (g)(J); see also Tex. Health & Safety Code §§ 361.084, 361.089(Vernon 200I)(as 
effective on September 1, 1995). 

25J Exhibit ED-I, p. 9. 

254 Jd at p. 10. 

2SS Tr., Vol. I, pp. 123-32. 

e 256 D.A.V.I.D. concedes that the TCEQ has not set duration limits on landfill pennits, but has "decided to allow 
some MSW pennits to continue for the life of the landfill." : •. 



(,
SOAHDOCKET NO. 582-02-3386 PROPOSAL FOR DECISION Page 75 
TCEQ DOCKET NO. 2002-074~MSW 

to operate so as to avoid "the types of repetitive problems it has had in the past." 

NTMWD attacks the accuracy and credibility of Mr. Loftice's summary.2S7 Mr. Loftice 

admitted undercross-examination that he was selective in the documents he chose for the SuinI11ary, 

and may have left out inspection materials that did not lead to a NOV. Further, the summary did not 

include NlMWD's response to the TCEQ allegations, nor did Mr. Loftice ever determine the 

outcome ofthe investigations. Mr. Loftice admitted that he did not accurately describe some ofthe 

TCEQ allegations and did not review the Summary ofCompliance History relied on by the ED:2S8 

NlMWD also offers the ED's responses to comment and responses to discovery as proof that the 

ED has twice determined that NlMWD's compliance history does not justify a denial of the 

Application.259 

Finally, NTMWD contends that the BFJ case places the burden on Protestants to establish· • 

that lithe pennit duration should be shorter than the life of the site.,,260 NTMWD asserts that Mr. 

Loftice's testimony and exhibits offer no credible basis to reduce the permit's duration and that 

Protestants have offered no evidence to support what the teon of the permit, ifl:.ss than the life of 

the site, should be. . .~ ~ . ~ i 1\~~ 

4. Ana~sjs ~~l~ !~l ~\:'\": 
The "repeat" violations discovered by Mr. Loftice are mainly those vidita~~ns that .~\,\. :: ~ 

~fj gf;· 
~.. c.J: 
_c< 

2S7 Mr. Loftice was subjected to a withering cross-examination. Tr., Vol. 3, pp. 757-778. 

lSI Tr., Vol. 3, pp. 757-778. . 

259 Exhibit ED.l, Executive Dire{;tor 's Response to Public Comment, Application by North Texas Municipal 
Water District/or Municipal Solid Waste PermitNo. MSW-2294, TCEQ Proposed Pennit Application No. MSW-2294, 
at 9 (Mar. 10, 2003); Exhibit ED-2, Exeeutive Director's Response to Protestants', the Aligned "D.A. V. I. D. Group, " 
Requestsfor Admission, Interrogatories, and Production at 6-7 (Apr. 3,2003). 

260 BFI, 93 S.W.3d --' 578. 
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subjectofthe Maxwell CreekAgreed Order, and the NOVs issued to Maxwell Creek and McKinney. 

In themselves, they are not sufficient to require a denial ofthe pennit. The ED has not deemed it 

appropriate to issue the 121 RDF permit for a specified period of time less than the life of the 

landfill. Rather than revoke the Maxwell Creek permit for the violations when its detection 

groundwater monitoring revealed a significant increase in a contaminant, the ED placed the facility 

on assessment monitoriiig to determine the extent of the problem and develop a solUtion. The 

Application and Site Development Plan address the leachate containment issue, and the so-called 

"bathtub effect,"261 in the basic design ofthe landfill. The other problems are also addressed in the 

Application and NlMWD is subject to the Commission'sjurisdiction for violations that occur. 

The ALJ agrees with NTMWD that the BFI case places the burden ofproof on Protestants 

to show the permit, if issued, should be for less than the expected life oitbe landfIll. Protestants 

have offered no ,evidence or expert opinion concerning why the violation history it relies upon 

justifies a lO-year pennit. For example, it did not relate the problems at the Maxwell Creek and 

McKinney landfills toa specific period oftiine needed to identify leakage ofleachate from the fill 

or other problems that might be similar to those at other sites. Quite simply, Protestants have not 

met their burden ofproving that a pennit, ifissued, should not be for the life of the landfill but for 

a lesser period. Therefore, the ALJ recommends the Commission fmd that the proposed permit be 

issued for the life of the landfIll. 
~ 
>- =;3 
~g .	 r~ 

I. Has the Application adequately addressed traffic risks at 121 RJ).E~~;' . ~ 
..	 ~~ ~ .~~ .;~. ~ 

~ ~~;"; 
1- I~ 

1. The Commission's Rules 

Commission rule 30 TAC § 330.53(b)(9) requires NTMWD to: 

• 26/ EPA, in their Subtitle D regulations, coined the term. Basically, it means that when a hole is dug in the 
ground and lined carefully with a relatively impervious liner, any liquid that gets in fills up the hole and creates a 
bathtub effect. See Tr., Vol. 2, p. 407. ~ 
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(A) Provide data on the availability and adequacy of roads thatthe 
applicant will use to access the site. 

(B) Provide data onthe volume ofvehicuiartrajIic on access roads 
within one mile ofthe proposed facility, both existing and expected, 
during the eXpected life ofthe proposed facility. 

(C) Project the volume of traffic expected to be generated by the 
facility on the access roads within one mile ofthe proposed facility.262 

NTMWD is required to consider the adequacy ofaccess roads "in the selection of a site and design 

of a facilityll to safeguard llhealth, welfare, and physical property of the people and the 

environment. ll263 

2~ The Application 

The Application describes the main route to the landfill, u.s. Highway 75, as a divided 

highway having four, then three, arid then two lanes in each direction at the pointNTMWD transport 

trucks will exit onto SH121. From there, SH 121travels to the 121 RDF site, fIrst as a divided four

lane road and :finally as an undivided two.;lane road at the 121 RDF site~ The roads to the site are 

avaihlble and adequate.264 , 

The Application provides infonnation concerning traffic volume. Currently, SH 121 has 

traffic volume of 8,600 vehicles per day (vpd), both directions. Traffic volume on SH 121 is 

expected to increase 200 vpd the first year ofoperation for the landfill and 1,500 vpd by the 40th year 

ofoperation. NTMWD calculates the increase in traffic volume in the first year as 2.3 percent, and 

\ 
262 30 TAC § 330.53(b)(9). 

263 30 TAC § 330.54(4). 

264 App. Ex. 100, Parts I & II, APP00056-58. • 
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in the 40th year as 17.4 percent "ofthe current traffic volume on SH 121 north ofFM 545."265 . 

NTMWD originally sought a deceleration lane for northbound traffic turning right frOID SH 

121 and entering the landfill, and a passing lane for southbound traffic to avoid southbound vehicles 

stopped to turn left into the landfill. The Texas Department of Transportation (TxD01) agreed to 

the d~celeration lane. but rejected the southbound pass/turn lanes ~ecause their experience showed 

that such an arrangement would lead toa higher potential foraccidents.266 The Application noted 

the deceleration lane for northbound traffic was not required by TxDOT.267 In fact, correspondence 

from TxDOT indicates the agency felt the 1Q..foot shoulders were adequate for 

acceleration/deceleration lanes. According to TxDOT, there are no "risks created by the vehicles 

that come to·the landfill from the North."268 . 

3. The Dispute 

Protestants argue that NTMWD recognized that the entrance and exit to the landf111 on SH 

121 would create traffic risks. Protestants complain that NTMWD, in light ofTxDOT's rejection 

ofthe requested pass/tum lanes, proposes to do nothing about the "increased risks oftraffic coming 

from the North." Further, Protestants note that NTMWD simply posits that the majority of its 

vehicles will travel to the landfill northbound on SH 121 from U.S. Highway 75, but does not 

provide specific estimates.269 From this statement, and the failure of Mr. Chandler to provide 

estimates of vehicles coming from the north, Protestants conclude that the-number of vehicles 

26~ App. Ex. 100, Parts I & n, APPOO059. The infonnation for the traffic vo-Iume was from the 1999 TxDOT 
District 18 figures. App. Ex. 100, Parts I & n, APPO0058. l;;

::8 
e~ .... ~"; 

266 Tr., Vol. 2, pp. 273-74. ~ t.:.. 
f\2 .

_:. ~.~~ .~. 
267 App. Ex. 100, Parts I & II, APP00057. 

• ~~r::· 
261 See App. Ex. 100, VoLl, Appendix I & II-M, APP00710. ~~~: } <-) 

~ ;: \": ~.. uJ 

269 Application, Parts I & II, APP00056. g~H 0 

tl ~~~ 

~ ~~ .' 
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coming southbound to the landfill (from the north) may be close.to the number ofvehicles coming 

from the south.270 Protestants then asSert that, "N1MWD apparently hopes that TCEQ will ignore 

the risks created by the vehicles that conie to the landfill from the North and the lack of.data to 

support N1MWD'sposition:' Because the Application does not break down traffic patterns into 

northbound and southbound groups. Protestants argue that the risks cannot be properly assessed. 

Protestants also complain because the Application does notproject traffic flows in40 years. anddoes 

not provide present traffic figures br:oken down by hour. Withoutsuch infortnation. and without an 

agreement by NTMWD to restrict receipt ofwaste during rush hours. Protestants believe that the 

traffic impact cannot be adequately measured.27J 

NTMWD responds by pointing out that TxDOT is the agency with authority over tlilifiss~~. 

and argues that Protestants merely wish to substitute their opinion for TxDOT's expertise. ]3ecatisc .'. 

TxDOT determined that the southbound pass/tum lane would constitute ahazard. and not eliminate 

a risk. NTMWD argues that nothing more is needed. NlMWD asserts that. in ~lt ofTxl(fT's ~ • 
review and conclusions. the Application answers all regulatory questions. h·,- .~ ~ { .~.~ ... 

4. Analys~ im;ll;i\!fi
 
Nothing in the regulations requires breaking down traffic into directiQnal~s. esti~~~ \ " 

. ~a rn~ 

traffic flows 40 years in the future (if such a projection could reasonably be m:cte). estimating 

hourly traffic flow. nor calculating figures for traffic during peak: flows. The rules do not require the 

access roads to be the best available, only that they be adequate for the purpose of conveying solid 

a70 Mr. Chandler's testimony.on this issue, cited by D.A.V.I.D., begins with him being asked to assume that 
halfofthe traffic on Highway 121 wiIJ be traveling southbound. When asked, Mr. Chandlerwas unable to estimate what 
number ofvehicles per hour during any particular hour would pass 121 RDF from the north. Mr. Chandler agreed that 
as many as 16 vehicles a minute could pass by from the north, based on the assumption. Tr., Vol. 2, pp. 289-91. 

2lI NTMWD might have difficulty eliminating waste delivery to the landfiIl during rush hours and also 
restricting its operation to 7:00 a.m. to 7:00 p.m., as D.A.V.I.D. wishes. The double restriction would require NTMWD 
to make all transfers between 9:00 a.m. and 5:00 p.m. : 
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waSte to the landfill. The Application also must offer some idea of how disruptive traffic to the 

landfill will be.· N1MWD's choice ofthe site took that information into aCCOlmt. The "risk" from 

southbound traffic, which Protestants claim may exist, is not a risk according to TxnOT and does 

not require the analysis Protestants demand. In light ofthe evidence supporting N1MWD's position 

on this issue, and the lack of evidence to support Protestants' concerns, the AU recommends the 

Commission find that the Application adequately addresses traffic·risks at 121 RDF. 

V. Conclusion 

• 
After reviewing the record and for the reasons provided above, the.ALl recommends that the 

Commission adopt the Findings of Fact and Conclusions of Law set forth in the attached Order. 

Specifically, the Administrative Law Judge (AU) concludes the Application do~ not satisfy the 

Commission's rules in two regards: (1) the Site Operating Plan (SOP)is insufficiently detailed with 

respect to equipment size and personnel fire-fighting training; and (2) the Application does not 

provide for a groundwater monitoring system that monitors the nearest aquifer under the site, nor 

has NTMWD obtained the necessary exception from the requirement to monitor the nearest aquifer. 

Except for these deficiencies, the evidence establishes that there is a need for the 121 RDF landfill 

in Collin County, and that the Application meets all other statutory and regulatory criteria. If the 

Commission accepts the ALJ's conclusions, it should deny the requested permit. In the alternative, 

the Commission could provide a means by which NTMWD may correct the relatively technical 

.deficiencies. Ifthe Commission disagrees with the ALJ' s legal conclusions on the deficiencies noted 

above, then the permit should be issued. 

Signed July 18, 2003• 

•
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. On October 8, 2003, the Texas Commission on Environmental Quality I (Commission)· 

considered the Application ofNorth Texas Municipal Water District (NTMWD or Applicant) for 

Municipal Solid Waste Pennit No. MSW:-2294 (the Application). NTMWD seeks authority to 

construct and operate a municipal solid waste landfill, called the 121Regional Disposal Facility (121 

RDF), to be located in Collin County, Texas. ·The applicationwas presented to the CommissionWith 

a Proposal for Decision by RobertF~ Jones, Jr., Administrative Law Judge With the State Office of • 

Administrative Hearings. A preliminary hearing was conducted concerning the application on 

August 13,2002, and an evidentiary hearing on the application was convened on March 10,2003, 

in the courtroom ofCounty Court at Law #7, 1800 North Graves, McKinney, Collin County, Texas. 

The hearing ended on March 13, 2003, and the record closed on April 18,2003. 

The following were designated as partiesto the proceeding: ApplicantNlMWD, represented 

by Kerry Russell and Angela K. Moorman; the Office ofPublic Interest COWlsel(OPIC), represented 

by Mary Alice Boehm; and mpnerous Protestants represented by Richard W. Lowerre, specifically 

(1) Defenders ofAIDericans' Voice in Decision-Making, Inc. (D.A.V.I.D.) and its members (2) Mr. 

Wesley Burgess; Individually and for the Burgess Family;2 (3) Ms. Rebecca Rollins Bona; 

Individually and for the Rollins Family Trust; (4) Mr. A.B. Roper, IndIvidually and for the Roper 

I The Application was filed with the Texas Natural Resource Conservation Commission or lNRCC, which 
was subsequently renamed the TCEQ. For convenience sake, all references are to either the Commission or the TCEQ. 

2 Mr. Burgess and his family subsequently withdrew their participation. 



Family; (5)Mr. John Airhart, Individually and for Ms. Kimberly Airhart Monk and Ms. Modene 

Carroll; (6) Ms. Susan Clark, Individually aIidfor the Helen Clark Family Trust. The Executive 

Director (ED) of the TCEQ did not participate as a party. 

After considering the Administrative Law Judge's Proposal for.Decision and the evidence 

and arguments presented, the Commission makes the following Findings MFafrnd Co~usioF :: 

of Law: . 1:;,:11 :; .' nO:E~j 
,II
~, I 

'" 
•.•• ~ 

FINDINGS OF FACT 
N 

GENERAL FINDINGS 

A.	 Background 

1.	 The applicant is the North Texas Municipal Water District (NTMWD), P;O>B~x 240~'; 

Wylie, Texas, 75098. 

2.	 NTMWD filed an Application with the Commission on April 30, 2001, seeking to pennit a 

new Subtitle D, Type I municipal solid waste(MSW) landfill and associated facilities, 

known as the 121 Regional Disposal Faci~ity (121 RDF) located in northeastern Collin 

County, Texas, approximately 1.7 miles northeast ofthe intersection ofState Highway 121 

(SH 121) and Farm-to-Market Road 545 (FM 545). 

3. 'NTMWD owns approximately 1;460 acres at the site of 121 RDF (NTMWD Property). 

4;	 NTMWD is a conservation and reclamation district created· by the Texas Legislature 

pursuant to Article XVI, Section 59 of the Texas Constitution at the request of ten cities 

under the North Texas Municipal Water District Act in 1951. N1MWP provides regional 

wholesale water service to approximately one million customers; regional wastewater service 

to approximately 500,000 customers, and regional solid waste disposal services to 

• approximately 400,000 custom~rs within its thirteen member cities and twenty-eight non

2 



5. 

member CQntract entities across four couilties north of the City ofDallas, Texas. 

'~operates a Regional Solid Waste Disposal System (Solid Waste System) in the 

general area of the East Fork of the Trinity River. NlMWD currently operates two 

landfills-the McKinney Landfill and the Maxwell Creek Landfill-and three transfer 

statio~e Lookout Drive Transfer Station in the City of Richardson, Texas, and the 

Parkway and Custer transfer stations inthe City ofPlano, Texas. 

6. 

7. 

8. 

The Solid Waste System serves the member cities ofRichardson, Allen, Frisco, McKinney, 

and Plano, and provides solid waste disposal serVices to other participating, but non-member 

cities, Collin Couilty, private contractors, and area citizens. Such solid waste disposal 

services are provided at NlMWD's McKinney Landfill. 
\!i 
!!is ~~' I' ,~~ :... ;t' , <;;: 

The McKllmey ~dfill is iliedesignated landfill for Collm County;rt·~ \,\J\J~: 
121 RDF will replace the McKinney Landfill, which is prepaDf.¥'~:~o.t: ffital~;91o~:#:;" 

,.:;.,;:: Cl : ,', -"'" :~: 

Authorized waste will be accepted at 121 RDF at an initial rate ofapp~tely1;7!'l()~~ ~~ 
~':i ','.'.,,! \~I ,,-; 

per day, six days per week, or approximately 500,000 tons of waste perf~· i ~ -
• "-:"'!'",c 

• 
9. The permit boundmy of 121 RDF encompasses 673.49 acres ofNTMWD Property. 

10. The disposal footprint of 121 RDF will encompass approximately 450 acres. The buffer 

zone is a minimum of 300 feet wide where the permit boundary and the property boundary 

are coincident. The buffer zone between the pennit boundary and the footprint ofthe landfill 

is a minimum of 150 feet wide where the permit boundary is inside the property boundary. 

11. The total volume of 121 RDF will be 142 million cubic yards.,.The total landfill volume 

available for waste disposal is approximately 110 million cubic yards or 60 million tons. 

12. The site life for 121 RDF is estimated to be in excess of forty years. 

3 • 
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. . . f~ • . .: 

13.	 NTMWD bas sufficientproperty rights in the site of 121RDF to :~ri~t-intY~l- -: 

the end ofthe post-closure care period. II) ~Br -- .~ fj ~ J/" 11 ;
gf::·	 ~ J~ ~elgJ': 

".	 . c,.." .. ", (.) ~. ;:;. v.... ,",; ;:. 

14.	 The coordinates ofthe site ofthe permanent benchmark arelatit9~~-3~ 1~1~:~~qk~6'!, 
longitude W 96° -30' 5L22736", elevation 654.5 feet ms!. The pe~e~t~~U.~~~-l .	 s~ g~~' ~ 

- c: cd! 
be (I) a standard bronze survey marker set in concrete and ~ll have the permanent 

benchmark elevation and surVey date stamped on it; (2) referenced to at least one National 

Vertical Datmn Benchmark; (3) located at the landfill gild origin as State Plane coordinate 

positionN7158500 feet, E2571500 feet; and (4) established at 121 RDF prior to construction 

in an area that is readily accessible and will not be disturbed during the disposal process. 

15.	 N1MWD has provided -a list and map identifying all adjacent property owners and all 

• 
.. property owners within 500 feet of 121 RDF as of the date the Application was submitted 

~ to the Commission. 

16.	 Under the proposed ~nnit, 121 RDF may accept MSW resulting from municipal, 

community, commercial, institutional, and recreational activities, including putrescible 

wastes, rubbish, ashes, brush, and construction and demolition debris. 

17.	 Under the proposed permit, 121 RDF may accept Class II and Class III industrial waste (non

hazardous), provided that receipt ofthese wastes does not impair the operation of 121 RDF. 

18.	 Under the proposed permit, certain special wastes may be accepted at 121 RDF as specified 

inthe Application. 

19..	 Under the proposed permit, special wastes that require prior written approval from the 

Commission will not be accepted at 121 RDF until prior written approval from the 

•	 4 



Commission has been received. Class I Industrial Waste (non-hazardous) will not be
 

accepted without prior written authorization from :the Commission~
 

20.	 ,Under the proposed permit, 121 RDF will not accept any wastes claSsified as hazardous by 

the Commissionorthe,tJ.S. EnviTonmentalProtection Agency (EPA), as defined in 40 

CF.R. §258.20 and part 261, polychlorinated biphenyl (PCB)wastes as defined in 40 C.F.R.' 

§ 258.20 and parts 261 and 761, radioactive wastes, wastes transported in bulk containers,' 

liquid wasteS, used oil filters, usedoil; and lead acid batteries. ' . 

B.	 Procedural and Notice Issues " ' l!i 

~g ~~ 'I r:Sir; ~}~ ~ ;? 
t!;1 . ~ ~:t

~" ~~ 
"J :".~,~_=s ~~ e:::::t 

21.	 The Application was deemed administratively complete by the Co~sjo~n M'ay i Q :~. 
~ri. ,~ f.; \'.0F":· 

2001.	 . . . m, ~.·IB;i)f 
22. The Notice ofReceipt ofApplication and Intent to Obtain a Municq,aTiiffwQ8te~~~)r- :'.~ 

Proposed Permit No. 2294 was published in both the Plano Star couriiic, the iJ.e«r~~per • 
with the largest circulation published in Collin County, and ~e Dallas Morning News, the 

newspaper with the largest circulation in Collin County, oli May 31, 2001. It was also 

published in the McKinney Courier Gazette, a newspaperpublisbed in Collin County and 

designated as the official newspaper for public notices by the cities ofMelissa and Anna, on 

May 31, June 1, and June 3, 2001. 

23.	 A Commission-sponsored public meeting was, held on August 14, 2001, in the City of 

Melissa, Collin County, Texas. 

24.	 The Notice ofPublic Meeting on an Applicationfor Municipal Solid Waste Permit No. 2294 

was published on July 26, August 2, and August 9, 2001, in the Plano Star Courier, the 

newspaper with the largest citcu1ation published in Collin County, the DallasMorningNews, 

the newspaper with the largest circulation in Collin County, and the McKinney Courier 

5 , 
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Gazette, a newspaper published in Collin County and designated as the official newspaper 

for public notices by the cities ofMelissa and Anna. 

25.	 The Application was deemed Technically Complete by the Commission on May 24, 2002. 

26.	 The AmendedNotice ofApplication, Preliminary Decision and Contested Case Hearingfor 

a Municipal Solid Waste Permit was published in the Plano. Star Courier, the newspaper 

with the largest circulation published in Collin County, on July 10, 2002. It was also 

published in the Dallas Morning News, the newspaper with the largest circulation in Collin 

County, aIid the McKinney Courier Gazette, a newspaper published in Collin County and 

designated as the official newspaperfor public notices by the cities ofMelissa and Anna, on 

July 11,2002. 

27.	 On May 28, 2002, NlMWD requested a direct referral to the State Office ofAdministrative 

Hearings (SOAB) for a hearing on the Application. 

28.	 On July 9, 2002, the Office of the Chief Clerk of the Commission mailed the Amended 

Notice ofApplication, PreliminaryDecision and Contested Case Hearingfor a Municipal 

Solid Waste Permit to the then-identified participants to the proceeding, to other potentially 

affected persons identified in the Application, to the landowners narned in the Application, 

to various state and local agencies and officials, to state legislators for districts in which 121 

RDF is located, and to ot4er persons specified in Commission regulations. Potentially 

affected persons receiving notice generally included those landowners within 500 feet of121 

RDF, but not those landowners outside 500 feet of 121 RDF. All persons intending to 

request party status at the hearing were requested in the Amended Notwe ofApp(isatiOrt 
5 ~. . ~ ~ ,r 1 "1;: 

Preliminary Decision and Contested Case Hearingfor a Municipal SQI~WOs~e ~.~tmi~ o~~.' 
' , d" I h .	 .. '.' c:::> <0'... X 0attend the Juns lctlOna eanng.	 - -~ ;' .~ l~ ~ " t:;.r, i> 
_.	 ~~T;'\ N ~H ~\F":;; 

•
 
~' .!~.:." (..),.. . . .".
O	 'w ,.::..~ ,:,;.;. 
~ ;;";.. ..•• I 

~~ [ q '~l,~\~ ;I~' ~ ~ 
6 ~ ~.:: ~ ·~"~o~.i t.·, ~': 
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29. The jurisdictional hearing was held on August 13, 2002, in the City of McKinney,Collin 

County,Texas. 

lti 

The following were named as parties to this proceeding:	 ~.,~.~_., n \-- ~~ 1 ~ 
~~ r-- ~~l ~\ r~ 

_ ._ ~. ·,l.r.:	 C::O' !., ~: "\ r;-NlMWD.	 _.~ ~ ::.~::' 1 f-:· 

b. The Office ofPublic Interest Counsel (OPIC) of the COmmissi81~i;.· N ~ ~ .~~•.l[f' !;. 
. . ~ t :.... . ~"::.~ ..~...-j': " 

c. Defenders of Americans' Voice in Decisipn-Making, Inc. ~~t'J~ ¥~)~'I'~ i- . 
~ "t·;:: " :.s .~ ':";. i ~ 

members; Mr; Wesley BW"~~SS, Individually and for. the ,B~~~F~y~,~.t.·· 

Rebecca· Rollins Bona, IndiVIdually and for the RollInS FamIlY.tiu1>i;rvr)l1\.B. 

Roper, Individually and for theRoper Family; Mr. John Airhart, Individually and for 

Ms. Kimberly Airhart Monk. aJ]d Ms. Modene Carroll; and Ms. Susan Clark, 

Individually and for the Helen Clark Family Trust (collectively "Protestants"). 

d~	 Other persons who were named, but subsequently withdrew, as parties were: the 

Galbraith Trust; Mr; Jim Jake Templin, Individually and forMr. William L. Templin 

and Ms. Joyce Roper Templin; the Stoney Point Cemetery Association; the Brinlee 

Cemetery Association; Mr. John Carter; R.A. Properties; Pate Rehabilitation, Inc.; • 
Mr. Thomas Reaves, Individually and for Ms. Margaret Reaves and Mr. George 

Reaves; Mr. Byron Stewart; and Mr. John Stewart, Individually and for Ms. Deby 

Stewart. 

e.	 The Executive Director (ED) of the Commission filed notice on August 9, 2002, 

indicating that it did not intend to participate as a party to this proceeding.. 

. 31.	 lbe contested case hearing on the Application was conducted March 10-13, 2003, in the 

City ofMcKinney, Texas. The evidentiary record closed on April 18,2003. 

3 Pursuant to a letter dated March 4, 2003, Mr. Burgess has requested to withdraw as a party to the proceeding. 
No Order dismissing Mr. Burgess as a party has been issued by the Administrative Law Judge. 
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c.	 The Application 

32.	 NTMWD appointed Pierce 1. Chandler, Jr., P.E., as the Engineer of Record for the
 

Application. The Application was prepared under Mr. Chandler's direction and sunervision,
 
§5! l~.I . 

in coordination with a team oftechnical eXperts. Dr. Robert S. Kier, P~~., was ili~~~t* 
8rt .~ ¥! :~. ~ I ~.~::. 

Manager for the development ofthe Application. - ~ ~~. . ~ "~?;1 11, i~~; .	 !rr: ~~ \~~I!r 
33.	 The seals of Mr. Pierce L. Chandler, Jr., P.R, Mr. Robert J. Brand~j ?p.~P.~{i~~~~;; 

.	 . . l-"~':'...-" " .'~ I ~'!,. 

Carey M. Witt, P.E., professional engineers licensed in the State ~f T~~,weie ~'x~~ t~~ .. 
•• '. ..' .... •. ~ ti.. ; ~ IJ· .. :.

allengmeenng plans, draWIngS, and calculations, and on the Apph<?atlin covet1fuges as 

directed by the Texas Engineering Practice Act. 

34.	 The Application contains verification ofNfMWD's legal status. 

35.	 The Title Page ofParts I & n ofthe Application identifies that: the name ofthe project is the 

12"1 RDF; the application is for Pennit No. MSW-2294;theapplicantisNTMWD; 121 RDF 

is located in Collin County, Texas; and the date that the Application was deemed technically 

complete by the ED. Parts I & II of the Application include a Supplementary Technical 

Report, describing the purpose ofthe 121 RDF and the Application. The Title Page, Table 

ofContents, and Supplementary Technical Report set out in Parts I & II of the Application 

are sealed in accordance with the Texas Engineering Practice Act. 

36.	 The Application contains maps identifying the following: the prevailing wind direction; all 

known waterwells and structures within 500 feet of 121 RDF; any schools, licensed day care 

facilities, churches, hospitals, cemeteries, ponds, lakes, and residential, conunercial, and 

recreational areas within one mile of121 RDF; the location ofaU roads within one mile of 

121 RDF that will be used for access to 121 RDF; latitudes and longitudes; area streams; 

airports within five miles of 121 RDF; the permit boundary of 121 RDF; any drainage, 

•	 8 



pipeline, and utility easements within or adjacent to 121 RDF; and any archaeological sites, 

historical sites, and sites with exceptional aesthetic qualities adjacent to 121 RDF. 

37.	 The Application identifies the location of 121 RDF on the Texas Department of 

Trapsportation's (TxDOT) Genc;rrai Highway Map for Collin County, Texas. 

38.	 The Application contains a U.S. Geological Survey 7.S-minute quadrangle general 

topographic map, identifying the1ocation of 121 RDF. 

39.	 The Application contains a list ofadjacent and potentially affected landowners that is keyed 

to the landownership map. The map shows all property owners within 500 feet of121 RDF. 

40.	 The Application contains a metes and bounds description, as well as a map depicting the 

metes and bounds description, of 121 RDF that is signed and seal~ by a registered 

profesgonmland surveyor. U'..~ Ui\~, •... ~ ~ ~.;\	 .':~ ~~ ~ ,{: ;I<:~ ~~ 

41.	 The Application contains deed information forNTMWD Property b~Si~~;>:n.cOwirt;~o~iY~>, 
. ~~\:~ . -:' .~:~.~ \~~.. ':~~ ",:: :~~ 

property records. c ~.: ,'. u ~;.; \:'," . 

.	 . ~t~B' ~ ~l~\ "
 
42.	 The Application includes a final contour map for 121 RDF depicting th~:inal contb'brs of 

"_Go	 • ". \ 

the completed 121 RDF at the top of the [mal cover. 

43.	 The Application includes fill cross-sections showing the top ofthe proposed fill, maximum 

elevation of the proposed fill, top of the final cover, top of the wastes, existing grouild, 

bottom of the excavations, side slopes of trenches and fill areas, landfill gas monitoring 

, probes, and subsurface water monitoring wells. There are sufficient fill cross-sections, both
 

latitudally and longitudally; so as to accurately depict the existing and proposed'depths of
 

all fill at 121 RDF.
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44. The Application includes maps showing 121 RDF prior to any grading, ex~vation, and/or 

fill operations. The maps show the location and quantities of surface drainage entering, 

exiting, or internal to 121 RDF. 

45. The Application contains a property owner affidavit executed by Mr. James M. Parks, P.E., 

on behalf of NTMWD. The affidavit includes: the legal description of 121 RDF; 

acknowledges that the State of Texas may hold NlMWD either jointly or severally 

responsible for the operation, maintenance, and closure and post-closure care of121 RDF; 

acknowledges that NTMWD will file an affidavit to the public with the county deed records, 

at the time 121 RDF begins operating as a MSW landfill, advising that the land where 121 

RDF is located has been used for a solid waste facility; and acknowledging that NfMWD 

and the State ofTexas will have access to 121 RDF during the active life and for a period of 

not less than thirty years after closure for the purpose of maintenance and inspection. 

e) 46. The Application contains a listing of all permits or construction approvals received or 

applied for pursuant to: the National Pollutant Discharge Elimination System (NPDES) 

program under the federal Clean Water Act (CWA); the waste discharge program underTEx. 

WATER CODE Chapter 26; the nonattainment program under the federal Clean Air Act 

(CAA); dredge or fill permits under the federal CWA; and other applicable environmental 

pennits. 

47. The Application contains the location restriction certifications ofcompliance for fault areas, 

seismic impact zones, unstable areas, airports, floodpl~s, wetlands, and e~dangeredspecies. 
. ~-

. 
a..c; 

~i"! 
u;7R; . 

...:: .... 

§~ JI ,.
.vD I t:. 
~.. ~ .. ,.'. ·~i~{ 

48. 

, 

NlMWD appointed Mr. James M. Parks, P.E., the Executive Direc.to~;bfm--~4WD~askii 

NlMWD's agent for ml pwposes re~ed to the Application fl.f ;~l~\;tt' 

49. The Application provides data of sufficient completeness~ a~~fY' ~nd~~c~i;: 
- ,- ',.I':" . ;":'-: "~ - . .~ 

demonstrating that the operation of 121 RDF will pose no reasonable pr#bility of~dvetse ~ 
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effects on the health, welfare. environment, or physical property of nearby residents and 

property owners. 

50. The Applicationwas signed by Mr. James M. Parks. P.E., Executive Director ofNlMWD. 

51. The ED issued Final Draft Pennit No. MSW-2294 on May 24, 2002. 

52. 

53. 

D. 

54. 

Site Operating Plan 

The Appli,?ation contains a Site Operating Plan (SOP) addressing the factors listed in 30 

TEx. ADMIN. CODE §§ 330.57, 330.111 through 330.134, and 330.136 through 330~139. 

• 
55. If the pennit is issued, the Site Development Plan. SOP, Final Closure Plan, Post-Closure 

Care Plan, SLQCP, GWSAP, LGMP, Leachate and Contaminated Water Plan, Subsurface 
. . 

.Water and Surface Water Protection Plans and Drainage Plan, Erosion and Sedimentation 

Control Plan, cost estimate and financial assurance documentation, and other related or 

required plans or documents listed in 30 TEX. ADMIN. CODE § 330.111 will be part ofthe Site 

Operating Record of 121 RDF and will become operational requirements for 121 RDF. 

56. The Site Operating Record will be maintained at 121 RDF, NTM:WD's office in the City of 

Wylie, or an alternate location, ifr~quested and approved by the ED. All original docwnents 

will be maintained at NTMWD's office in the City of Wylie. 

11 •_;oj' 



57. The SOP specifies operating procedures for site management. Procedures addressed in the 

SOP include required notices, record keeping, inspections and maintenance, access control, 

waste screening and enforcementof121 RDF roles, fill operations, environmental protection 

measures, and fire control. 

58. The SOP includes descriptions of the functions of various landfill operations personnel, 

descriptions. of the types and functions of equipment to be utilized at "121 RDF, and 

procedures for the detection and prevention ofthe disposal ofregulated hazardous w,aste and-
PCBs. 

-
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59. Under the proposed permit, 121 RDF will operate 24 hours a day, Mo~~~ithr~$~~~~~~ 
~ :-:-._" ."'. ". _ :~;~ t:~.;..· 1::: ~: .. 

and will be open to the public from 8:00 a.m. to 5:00 p.m. on those c@..l·$: :12MIDJt..wijH)~
.' . ~ ~t \. c· ':; ;.~~~.\~ i ..~:; 

closed on Sunday. III ., • : '-:. .' ",,~ \~"l -~:it ~~ \t .., ~ 

e j 
60. The SOP provides that there will be a site sign, which will identify the type ofsite, the hours 

and days ofoperation, the pennit number, and the types ofwaste that can be received. The 

sign will state that incoming loads must be covered or entrance to 121 RDF will be refused; 

61. Access to 121 RDF will be limited. The 121 RDF entrance off SH 121 will have a security 

fence with lockable gates. The entrance gate will remain locked during all hours that 121 

RDF is closed to the public. All four sides ofthe 121 RDF site will be fenced with chain link 

or barbed wire security fencing. Entry to the active portion of 121 RDF is restricted to 

designated personnel, approved waste haulers, and properly identified personnel whose entry 

is authorized by NTMWD. During operating hours, NTMWD personnel are to regularly 

watch for unauthorized persons in the vicinity of the working face and. at the 121 RDF 

entrance, as well as other areas ofthe site. 

62. Largelbulky items not segregated at NTMWD's transfer stations will be directed to the 

citizens' drop-off and recycling area. e 12 



63.	 A largeJbulky item r~cycling area will be d~signated near the 121 RDF entrance for the 

temporary storage ofwhite goods and other recyclable items. 

64.	 Vectors such as flies, birds, and rodents will be controlled at 121 RDF by minimizing the 

size ofthe working face, properly compacting waste, and covering waste with soil at the end 

of each working day. The SOP also provides that approved pesticides or other means of 

control will be used, ifnecessary. 

65.	 The SOP contains procedures to ensure that regulated hazardous waste and PCBs will not 

be accepted at 121 RDF. 

66.	 To prevent the disposal of regulated hazardous waste at 121 RDF, the SOP requires that 

NTMWD screen wastes, provide personnel training, reject haulers carrying unauthorized 

wastes, and perfonn random sampling, • 
67.	 The SOP specifies procedures to ensure that special ~te, as that tennis defined at 30 TEX. 

ADMIN. CODE § 330.2, will not be accepted at 121 RDF until prior written approval from the 

Commission has been obtained, except with respect to certain special wastes the acceptance 

of which is authorized in accordance with 30 TEX. ADMIN. CODE § 330.136(b). 

68.	 The SOP specifies procedures for random inspections of incoming waste. 

69.	 The SOP contains procedures related to the unloading of wastes, specifying that the Gate 

Attendant will monitor all incoming loads and record the vehicle number ~W weighd~.sigyf := 

or authorized personnel will direct haulers and citizens to the appropriate ui~adi~.1~;'4 rt~ 

Spotters and Equipment Operators will monitor the unloading of the w~i'~fat fije·~qtlq.~!b~., 

fure, wmch will ~ 000&00 to M ~ ~=a M pr~~. ~~t; :,1~r;, 

13	 ~~B<i 
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70. Under the' SOP, windblown material will be collected on a regular basis and returned to the 

working face. Litter scattered about the site, along fences, across roads, and at the gate will 

be picked up at least once perweek and re-deposited at the working face. NTMWD will be 

responsible for litter control along the public roads within two miles ofthe site entrance in 

either direction along SH 121. Rights-of-way will be policed on a regular basis. 

71. All-weather roads will be provided within 121 RDF. 

72. A water truck will be av;:rilable to minimize dust on roadways, and a truck washing station 

will be constructed to remove mud from the vehicle or clean the entire vehicle, ifnecessary. 

\%. ~\ ~\J 
73. 

Open burning will not be allowed at 121 RDF. . ~j..\..~:.~.f.: ~,' ~~ t\,.,V::·: 

74. The site operatoris given authority to take appropriate measures to ~i6d~~ l~~,~\(
i~t~' .; '~ .. ';~. \\~!\ ~ ~ 

75. The SOP requires that daily cover of six inches of well-compacted earth~ materii@.1nci? I, 
. 9i ~ ....... 

previously mixed with garbage, rubbish, or other solid waste will be spread over all exposed 

and compacted solid waste disposal areas at the end ofeach day's operations, or at least once 

every 24 hours, to provide vector, litter, fire, and odor control. 

76. The SOP requires that solid waste be spread and compacted evenly by a minimum ofthree 

passes of the landfill compactor. Each layer of waste will be thoroughly compacted to a 

thickness ofapproximately two feet. 

77. As each landfillcell reaches capacity, a minimum oftwelve inches of intermediate cover 

(consisting of on-site soils) will be placed over the waste·as intennediate cover and 

compacted in order to establish a finn base for fmal cover placement. All intermediate cover 

will be graded to prevent ponding ofwater. 

• 14 



78. 

79. 

80. 

The SOP prohibits scavenging. . ! 
. ~§ ~~.. 

.~ ..... B§' ~~ i I ~. 

Salvaging oftecyc~ed materials will be limited to NTMWD ~~l ~ ...-i ~rl~41· 
allowed to interfere with prompt sanitary disposal of solid waste orib;l#eat~ubjic::h~ill_ 

n~ . . .. ijt ~. ·t~:N, 

Salvaging ofspecial wastes, pesticides, rodenticides, fungicid~, and·ilbicides·Un~t!.. _ 

as well as Class I industrial waste, is prohibited. 

·A,..", 

81. 
.. . 

The SOP provides that the ponding ofwater over waste at 121 RDF, regardless ofits origin, 

will be prevented. Ponding water that occurs in the active portion of a landfill unit or on a 

closed unit will be eliminated as quickly. as possible, and the area in which the ponding 

occurred will be filled and/or re-graded within seven days ofoccurrence, weather pennitting. 

Contaminat~water that collects on theworking face will be allowed to infiltrate the waste. 

Should contan;rinated water penetrate the waste coltunn, it will be collected as leachate and 

managed accordingly. • 
82, 

t';.. 

The SOP provides that a minimum of 1,000 cubic yards of soil will be stockpiled within 

2,500 feet of the working face to aid in fighting fires. NTMWD will, at all times, maintain 

sufficient equipment for moving the soil stockpile to the working face. Landfill fires will 

be extinguished by smothering with cover material spread by a dozer or other suitable 

equipment. 

83. The SOP contains specific fire-figh!idg and fire preventionprocedures, including procedures 

to be followed t6 prevent fires and steps to be followed to control fires. All equipment will 

be equipped with fire extinguishers.. 
. ! 

84. The SOP does not provide information as to the size of equipment to be used at 121 RDF. 

15 



85. . The SOPd6es not provide information regarding the fire-fighting training requirements and 

methods of fire-:f?ghting training for all site-personnel. 

86.	 The SOP does not provide information regarding the method used to document each
 

employee's fire-fighting training, nor does it require that fire-fighting training documentation
 

be kept on site, for review by TCEQ inspectors.
 

E.Location of Surface Water Controls 

87.	 Drainage Channel B-2 does Dot cross the permit boundary and is not, at any point, located 

outside of the permit boundary. 

88.	 . No drainage channels or other portions of 121 RDF's surface water controls are located 

outside ofthe penDit boUndary. 

89.	 No structures, appurtenances, or improvements that would be used for the storage, 

pro~ssing, or disposal ofsolid waste at 121 RDF are located outside ofthe permitboundary. 

90.	 Some designated drainage areas are located outside of the permit boundary on other 

N1MWDland. 

91.	 The designated drainage areas located outside the permit boundary are not used for activities 

involving construction, operations, or maintenance for 121 RDF, but are used to prohibit 

future development to assure that increased flood flows at certain design points will not have 

flooding impacts on adjacentproperties. 

co 
~B :!~ 

92.	 The designated drainage areas located outside the permit boundary are on ~pertytI!~is;.vt ._ 
will be deed-recorded to restrict future development.	 --::J~ ~ f{ ~ ~ Ijj 

~-H: . Nt.t ~~:~!~~-
:;; i~:.: ~ ~i;;' "",,;.
Ei.~. f.,:....~.•_:. _ c ';.~ - .~~ ~ - . 
lh t ~; . iLi \;~ ~ ~~:
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",.
93.	 In at least one past permitting order, r~garding Pennit No.: MSW-1745B,. the Tc;EQ has . > • 

. . 

allowed deed-restricted drainage areas to be loCated outside ofthepennit boundary.. ' 

94.	 The designated drainage areas are not part oftbe 121 RDF facility. as thc;~nn is dired in 

30 TEX,ADMIN. CODE § 330.2(48). .'	 IL:;;; ~ j 11~! 

F. 
Alrenfion orN.tu~IDnm.gep.~~im;~ht'r: 

95.	 Existing drainage patterns are. as follows: "" ~t. ~; ~1 \~l" 
.	 . . 1. ~~.. fin.:~ 

a.	 . Almost all ofthe drainage from the 121 RDF site currentlymovei!lnto the:mnilee
 

Branchto the north or into the South Tributary to the south;
 

b.	 After the Brinlee Branch emd SouthTributary join, the Brinlee flows to the east into· 

Sister Grove Creek,a tributary ofLake Lavon on the East Fork ofthe Trinity River; 

c.	 In the southwest corner of the 121 RDFsite, drainage flows west into Stiff Creek,
 

and then into Sister Grove Creek;
 

d.	 In the Panhandle ofthe 121RDFsite,drainage flows into StiffCreek, and then into • 
Sister Grove Creek. 

96.	 Post-development drainage patterns are expected to be similar to those currentIy existing. 

97.	 A Surface Water Protection and Drainage Plan was prepared that demonstrates the pre

development and post-development conditions at 121 RDF. Drainage calculati~ns and 

drainage design plans that contain the matters. specified in 30 TEX~. ADMIN. CODE 

§§ 330.55(b)(5)and 330.56(f)are included. The Surface Water Protection and Drainage Plan 

includes a discussion ofdrainage areas, the direction ofdrainage, the potential for flooding, 

drainage structures, and erosion and;sedimentation control. . 

17 



. 98.	 The Application contains therequiredgenera1 topographic map and the Federal Emergency 

Management Agency(FEMA) Flood Insurance Rate'Map (FEMA Map) for the area of 121 

RDF, which is shown on each map. 

99.	 Pre-development and post-development hydrologic calculations were performed for the 121 

RDF site and included in the Application. Peak flow rates, velocities, and runoff volumes 

from each of the 121 RDF drainage areas and the water surface profiles for Brinlee Branch 

and the South Tributary were determined. 

100.	 121 RDFhas beert designed with adequate run-on and run-offdrainage controls. 

101.	 121 RDF includes a run-on control system capable ofpreventing flow onto the active portion 

of 121 RDF during the peak discharge fi:om at least a 25-year storm. 

102.	 121 RDF includes a run-off management system from the active portion of 121 RDF thate, collects and controls the flow from a 24-hour, 25-year storm. 
, ) 

103.	 Calculations were perfonned that demonstrate that 121 RDF's perimeter drainage channel 

and detention pond design will minimize erosion and sediment. 

104.	 Analyses of peak flows, volume, direction of run-off, and velocity of run-off show that 

natural drainage patterns will not be significantly altered as a result of 121 RDF. 

lOS.	 The design points used by NTMWD to measure run-off adequately provide run-off 

measurements at the permit boundary. ~ r.; .• '~ ~ 
e~' ~ \,! I I 

a.	 Design Points 3 through 9 are not located at the perInit bound#". but a~~~l~,~ 
t10 ~ ;:;~ J; ~~.: 

provide measurements of run-off at the pennit boundary~ - ;:; 8;;: . ~. 11 ~ $L. C?j 

b.	 Design Points 10 through 12 are located on the pennit boUnq~;. ' 
g;'.:. 
~~)~:: 
I- {""l" 

•	 
~ ~.. ..; : 
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106. There are some discrepancies between the lag time calc\1lations reflected in the HEC-I (used 

to model existing conditions and the IOo-year, 2-hour storm event) and those contained in 

the Application under the "summary of other calculations for existitig conditions." 

107. The differences between the lag times used in the HEC-I and those contained in the 

Application are not significant and do not affect the validity ofthe conclusions drawn from 

the drainage calCulations relied on by NlMWD. 

108. Peak run-off flow rates are expected to increase at only two points-Design Points 4 and 

5-as a result of 121 RDF. 

109, The increase of peak flows at Design Points 4 and 5 will not cause an adverse impact 

downstream. 

1] 0, The landfill final cover drainage calculations demonstrate that 121 RDF is designed to 

convey run-off produced from. a 25-year stonn, to provide erosion protection, and to 

minimize sediment loss. 

• 

] ] 1. Run-off volumes during the critical storm event are expected to increase, as result of the 

development of 121 RDF, at only four measured locations-Design Points 5,6, 11, and 12.. 

112. Increased rwi-offvolume at Design Points 11 and 12 is insignificant in light ofthe relatively 

small volumes involved and given the fact that peak flows at those design points will actually 

decrease through the use of detention ponds. 

113. The increased run-ofIvolume at Design Points 5 and 6 is significant but is attributable to the 
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114.	 The increased nm-offvolume at Design Points 5 and 6 will not present a danger ofincreased 

erosion or flooding. given the'use ofdetention ponds and other drainage tools at RDF 121. 

115.	 The increased run.-offvolume at Design Points 5. 6.11. and 12 is not a significant impact. 

116.	 At Design Point 7. run-offvolumes are expected to decrease significantly asa result ofthe 

development of 121 RDF. 

117.	 The property located near Design Point7 that is mostlikely to be impacted by decreased.ron.. 
I!I 

offvolume is owned by Albert Fuller~ II ...,.' ;11 \.J 
~ t1 . ~ ~ ~ . ~ I ~:f 

... _~ :::	 <C:::J h'~l .' ;~.1 

118.	 Albert Fuller has not participated in this proceeding and has indicated n~ ~¥n;u~p~$jti.~~r::: 
. ,,~:: .: ~ ;,: ':~ ~I··~:"'I~ ',: ,'. 

to the Application. ~: ~:: ..'i:.,,) :'';;; .J" ,;. i. 

•	 ~~h ~ ~HL~::J:n; 
119.	 The volume reduction at Design Point 7withrespectto the 100-yearflOodi~tasi~1 

l , .=4 
impact. 

120.	 Peak run-offvelocity is not expected to increase as a result ofthe development of 121 RDF. 

121.	 121 RDF is designed to prevent discharge ofpollutants into or adjacent to water in the State 

and waters of the U.S; Storm water controls for 121 RDF have been designed consistent 

with Commission regulations for Type I MSW landfills and applicable EPA NPDES 

regulations. 

122.	 Under the proposed pennit, prior to commencing construction at 121 RDF. NTMWD is to 

submit a Notice ofIntent (NOI) to obtain permit coverage pursuant to the general permit for 

storm water discharges related to construction activities. Prior to operation, NTMWD is to 

submit a NOI to obtain permit coverage pursuant to the Commission's general pennit to 

•	 20 



dispose of wastes from ind~al facilities that discharge stOrIn. water associated with 

industrial activity. 

123. The 121 RDF drainage plan, including the detention pond, has been deSigned to reduce the 

peak run-off from the developed 121 RDF to pre-development flow rates. The outlet 

structure for the detention portion of the pond, also referred to as the principal spillway, is 

designed to convey the· peak flow for the 1DO-year flood event. 

124. 

125. 

G. 

126. 

The run-off volumes:and peak flood flows under both pre-development and post

development conditionsforBriniee Branch and the South Tributary were calculated utilizing 

the USACE's HEC-l run-offinodel. For describing the variation ofrainfall With time in the 

HEC-l model, a standard rainfall distribution, developed. by the U.S. Soil Conservation 

Service .(SCS)and referred to as the "Standard Emergency· Spillway and Freeboard 

Hydrograph (Table 6)" distribution, was used. 

Peak flow rates under both pre-development and post-development watershed conditions for 

drainage areas of less than 200 acres in size were calculated using the Ralfal Me~r' J\ ~ 

~~ .~~ J I . (~ 
. ~~j r :'~~; .\. i< 

. ~ - ~ ~ ~ ~! ~~ ~ L~ ,:.. ;Floodplam and Flood Issues . gi y, '. ~; 11 '\. ;:~ {: . 

. !§{~j : .):~ ~. I~ t;':' 
121 RDF is not located within the limits of the regulatory.100-year floo4PJ~.~eO,,~~ r- 'S,'

ti L.~ ~.: :". ;-. :~ \\ ~~.; :,:. 

on the FEMA Map. A subtitle D Location Restriction Certification of1t9m:plian~~ M'~ I t 
, •• ;( 2'4. ~{ • . 

Floodplains, signed by Robert J. Brandes, Ph.D., P.E., is included in Parts I~ II,App~ridix 

1& II-E, of the Application. 

• 

127. To evaluate flooding conditions along Brinlee Branch and the South Tributary, an analysis 

ofwater surface profiles corresponding to the IOO-year flood event was performed using the 

USACE's HEC River Analysis System (REt-RAS) computer program. 
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128.	 The areas around design points 4 and 5, which are alleged to be located in the regulatory 

limits of the 100-year floodplain, are not lowland nor relatively flat and are not within the 

floodplain. 

129.	 The dams located at Design Points 4 and 5 are designed to capture and hold run-off in those 

areas. Pre-existing ponds in those areas will notcause higher flooding upstream, nor will 

waters released from the areas cause faster flow, higher floods or greater potential for water 

damage downstream. 

13O.	 The drainage channels on the final cover system are designed to accommodate the 100-year 

rainfall event. 

• 
131. The level ofperimeter channels around 121 RDF are lower than the elevation ofthe toe of 

the landfill. Perimeter berms enclose the perimeter channels, which are designed to contain 

the 1OO-year flood waters at depths of less than one and one-half feet. 

132.	 121 RDF will not restrict the flow ofthe IOO-year flood, will not reduceJhe temporary water 

storage capacity of the floodplain, and will not result in washoutof *~w~t~~OS(JgH'~:'; 
"' •.... r"'" -:0' ~ \ < .. 

hazard to human health and the environment.	 - - g~., ~ ~. ~. :i [<1:~ :( 

H. Geolo~ and Groundwarer Moniroring	 . ~~l.~ \I~\it~ 
133.	 Part Ill, Site Development Plan, Attachment 4, Geology Report, ofthe A~icationfWiththe 

exception of Section 7.0, Geotechnical Report, was prepared by a certified professional 

geological scientist and qualified groundwater scientist, as that tenn is defined by the 

Commission at 30 TEx. ADMIN. CODE § 330.2(110). Section 7-.0, Geotechnical Report, of 

the Geology Report was prepared by a professional engineer licensed in the State ofTexas. 
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134,	 121 RDF is located in the East Fork Trinity River Basin in Collin County. Physically, 121
 

RDF is situated on an upland drainage divide.between Brinlee Branch on the north and an
 

unnamed tributary to Brinlee Branch on the south (South Tributary).
 

135.	 121 RDF is located in a belt ofUpper Cretaceous sedimentary rocks that crop out along the 

outer margin ofthe G:ulfCoastal Plain ina physiographic province known as the Blackland 

Prairie. The Blackland Prairie comprises primarily poorly drained, low hydraulic 

conductivity clays. 

136.	 .The principal CretaceoliS System rocks withinthe first 1,000 feet below the 121 RDF belong 

to two groups, the Austin Chalk and the Eagle Ford Shale. The Eagle Ford, the lower ofthe 

two groups at 121 RDF, is approximately 475 feet thick and is divided into two units, the 

Britton and the Arcadia Park. 

137.	 The lower part ofthe Britton consists ofmoderately hard calcareous clay shale. In the upper • 

part of the Britton, the shale is less calcareous and softer and contains limestone and 

claystone concretions. 

138.	 The Arcadia Park consists of three parts. The lower part is clayey shale overlain by the 

middle part consisting ofone to three feet ofthin flaggy limestone. The upper part consists 

of clayey shale containing numerous calcareous concretions.

139;	 The base of the Eagle Ford at 121 RDF is at a depth of about 1,300 feet or about 650 feet 

below sea level. 

140.	 A detaileddiSCl1ssion of the geology of 121 RDF is located in Part III~Site Dev~tppment 
t;g g~ I\" S
 

Plan, Attaclmlent 4, Geology Report, of the Application. ~~. f~; i \-:~~,
 ..	 i~'~· ~. \l~ iJ\(t>; 
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e\ 
141.	 The Austin Chalk is the geologic unit exposed at the surface of 121 RDF. TheAustin Chalk 

is subdivided into three units: the lower chalk, the middle marl, and the upper chalk. The 

base ofthe Austin Chalk at 121 RDF is at a depth ofabout 975 feet or about 225 feet below 

sea level. The upper unit of the Austin Chalk underlies the entire 121 RDF. 

142.	 121 RDF is covered by four general soil types: the Houston Black soil association, the 

Austin Silty Clay, the Stephen-Eddy complex, and the Eddy gravelly clay loam. 

143.	 121 RDF was examinedforthe presenceoffaulting through site reconnaissance, examination 

ofboring log data, and a review ofgeological literature and maps of the area. 

144.	 There are no active faults on or within twohundred feet of 121 RDF that have had 

. displacement in Holocene (Recent) geologic time. A Subtitle D Location Restriction 

Certification ofCompliance for Fault Areas,signed by Mr. H.C. Clark, Ph.D., is included e in Parts I & II, Appendix 1& II-E ofthe Application. 

145.	 121 RDF was examined for the presence ofunstable areas. No poor foundation conditions, 

no areas susceptible to mass movement, and no karst terrains were found at 121 RDF. There 

are no unstable areas at 121 RDF. A Subtitle D Location Restriction Certification of 

Compliance for Unstable Areas, signed by Mr. Pierce L. Chandler, Jr., P.E., is included in 

Parts I & II, Appendix 1& II-E of the Application. 

146.	 121 RDF is located in an area having a maximum horizontal acceleration ofless than 0.10 

g (force of gravity), with a ninety-percent probability of not being exceeded in 250 years; 

thus, 121 RDF is not located in a seismic impact risk zone. A Subtitle D Location 

Restriction CertificationofCompliance for SeismicImpact Zones, signed by Mr. H.C. Clark, 

Ph.D., is included in Parts I & II, Appendix I & II-E of the Application. ~ g 

•	
. ~~ _.. .',;.:~ 

[..., ~ ~ : 

147. There are no aquifers within the first 1,000 feet of the surface at 121 ~F,r 
~;.:::. 
~:. 
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24 

~~t-.: 
tQ '.: .:: 

H 



--.
 
-


148. The uppermost aquifer is the Woodbine Aquifer, approximately i~"tgbelff 1~~ ~F' 
.	 ~ ~ g . ~ t~ ~~ .~. t~~ ;~ ~: 

149.	 The intervening materials (confining layers) between 121 RDF at!~ ~e Wood~~~~~~ifer 
~ :1.; .:	 .".- ~~; .~.:. \""~ P"~: ~ ::. 

consist ofchalk and marl ofthe Austin Chalk and the underlying Ii~~J~~tJjal~q:ftJi.~iE~le
 
- ~ ~~: ',- - Q ;,.~: - ',' I ': ;:.
 

Ford Shale. Th~e materials are essentially impervious and there tS11e poteI11f\~lwar
 

or any other flUlds to move downward from 121 RDF to the Wood~ Aquif~
 

150.	 Under 121 RDF, the Woodbine Aquifer is under artesian conditions, i.e., the water level in 

a well drilled into the Woodbine Aquifer ,would rise above the top of aquifer, with the
 

overlying Eagle Ford Shale acting as the upper confining layer.
 

15) .	 Subsurface conditions at 121 RDF were evaluated using a Commission.,approved Soil Boring 

Plan, which required a total offorty borings spaced on a grid ofapproximately 1,000 feet on 

a side. The borings were drilled by a licensed water well driller, and all borings were logged 

by thesame senior professional geologist certified by the American Institute ofProfessional • 
Geologists. 

152.	 Field activities consisted of drilling, coring, logging, and grouting each borehole, 

geophysical logging, and setting temporary piezometers. - Each of the boreholes was 

geophysically logged using an array of instruments, including: resistivity, spontaneous 

potential, natural gamma, caliper, porosity, and neutron density. In accordance with the 

approved Soil Boring Plan, the suite ofgeophysical logs selected was based on observations
 

in the field during drilling and,visual examination ofthe cores.
 

153.	 The data obtained from the soil borings are adequate to establish subs~rface stratigraphy and 

to determine geotechnical properties of the soils and rocks beneath 121RDF. Installation, 

abandonment, and plugging of the borings was accomplished in accordance with 

Commission rules. 
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154. Site piezometers were monitored at approximately monthly intervals over a period of 

approximately one year. A hydrogeol9gic evaluation of the data and stratigraphy was 

completed. Limited and scattered occurrences ofsubsurface waterwere detected in some of 

the borings. either during drilling or by later indications ofwater by the pieZometers installed 

at 121 RDF. 

155. An analysis of the potential pathways for pollutant migration was provided in the 

Application~' 
. 

§~ ..... ;::
tI!", 
~ ~ 

. ~ ~ ~.~ 
~,~g;.......:;, 
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156. The physical setting and the design of 121 RDF make leakage and ~ijl~~e~Ji~fi'6J~' 
outside of the confines of the composite liner system and final cover ~~~~:uiP.ro~~~:.i~::~; .. 

. ~:~'~.{ .. ~ ?;; ~:,l\ i{ . 

e\ 157. The lack ofwater wells in the Austin Chalk. observationsdurliig drillin; :"ioggmi~\ .ili. 
- Co • ".. I . 

borings, water or pressure levels measured by the piezometers installed,'and the lack ofany . . 
springs or seeps emanating from the weathered and unweathered Austin Chalk strongly 

indicate that what little subsurface water occurs in the weathered andthe unweathered Austin 

Chalk is in isolated, hydraulically disconnected pockets. 

158. Should leachate penetrate either the FML component or the compacted soil liner component 

of the composite liner system on the floor of 121 RDF. it will migrate downslope until it 

emerges on the east end of 121 RDF where it can be directly observed and contained. 

Should leakage occur through the sidewalls ofthe proposed 121 RDF, it will tend to migrate 

down the steep side slopes and then follow the same pathway to the east end ofthe landfill 

as leachate that might leak through the bottom liner. 

159. A qualified groundwater scientist, as that tenn is defined by 30 TEX. ADMIN. CODE 

.§ 330.2(110), performed a: Ground (Subsurface) Water Characterization Report. 
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160.	 A Soil and Liner Q~ty Control Plan (SLQCP) has been designed for 121 RDF by a • 
licensed professional en~eerto protect subsurface water. The SLQCP provides operating 

personnel guidance for assuring Continuous protection of subsurface wa1er. , . 
.	 ~~ I'!~.~ !::. 

.	 ""'>- ar.".·~ 

161.	 The SLQCp· specifies construction methods employing good engin~Lhg.. i'~~ls ~~~ Sf-
. . .	 w ~ ?:.:. .. ~ £:: ~ . ':~~. ~:\ ~~-

compaction of the soil liner component of the composite liner systeM ~d~~~S~~~'~::; 

instaIlation and testing ofthe geosynthetic liner component. ~ ~ ~.. :" ffi ::;1 \~;:;,';,' 

. . ' .. '.. ~ f.~~~: !;f~.'~Iiii 
J62,.	 The SLQCP details the excavation, examination, and dental work procUu.es; cJA:,~~iie •.. 

liner system, LCS, and final cover system construction methods and procedures, Quality 

Assurance/Quality Control (QAlQc); and reporting requirements, specifically SLERs and 

appropriate portions ofthe FMLERs. 

163.	 A minimum oftwo f~t ofprotective soil cover will be placed over the LCS/composite liner 

system. Permeable "chimneys" through the protective cover will be provided at a nominal • 

1DO-foot spacingto allow drainage into the LCS. The chimneys will be covered with rain 

flaps until waste is actually placed over the chimneys. 

164.	 The leachate storage area is external to the fill area and will be monitored by direct 

observation. Leachate storage consists of three lined ponds into which the leachate from 

each ofthe three leachate collectionheader pipes can drain by gravity. The LCS is designed 

to maintain less than thirty centimeters or one foot ofliquid head above the bottom liner. 

165.	 The Application contains a Subsurface Water and Surface Water Protection' Plan and 

Drainage Plan. 

166.	 The Ground (Subsurface) Water Sampling and Analysis Plan (GWSAP) included in the 

Application defines procedures and techniques for sl;lbsurface water sample collection, 

preservation, shipment, analyses, chain-of-custody, and QAlQC procedures. 
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167.	 .Tomonitor the subSurface water conditions at 121 RDF, 13 monitoring wells will be. 

- installed around the perimeter of the waste footprint. The wells have been located in 

consideration ofexisting topography, landfill design, subsurface conditions, and the absence 

of any aquifer closer than 1,300 feet below the landfill excavation. -The subsurface water 

monitoring system was designed and certified by a qualified groun4r:1i .. \_~ ~ . 
168.	 No subsurfuce monitoring wells will extend into the Woodbine Aqui~~';.~ §~ t1H 

. .'	 . ~r-'--- ~ ~~ ~:\}j--: 
169.	 NTMWD has provided no means by which to monitorgroundwater l~thcRv~d~llid ~~: -. 

. ItJ to: to.; ~:~. .:-: 5 \~~; ~~ 

Aquifer'	 . ", gg . 2'~ ~I . ~ . .	 ~~ . ~.~. _.... 

170.	 NTMWD has not made a certified demonstration, through a qualified ground-water scientist 

and approved by the ED, that there is no potential for migration of hazardous constituents 

from 121 RDF to the Woodbine Aquifer, which is the uppennost aquifer. 

171.	 NTMWD has not presented an alternative design for a groundwater monitoring system that 

uses other means in conjunction with monitoring wells to ensure detection ofgroundw~ter 

contamination in the uppennost aquifer. 

172.	 The relevant Point of Compliance (POC) will extend 'around-the north, east, and south 

perimeters ofthe 121 RDF waste footprint. The relevant POC will be contaiped within the 

permit boundary and will be no more than 500 feet horizontally distant from the 121 RDF 

waste footprint. 

173.	 Subsurface water monitoring will continue throughout the post-elosure care period. 

174.	 The subsurface water monitoring wells will be sampled in accordance with the GWSAP and 

• 
. the analyses will be submitted to' the C;:ommission for review; 
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175.	 .·The GWSAP contained in the Application provides procedures for collecting representative
 

samples from subsurface water monitoring wells .and QAlQC procedures required to ensure
 

valid analytical results. The GWSAPalsoincludes methodology for.evaluation of these
 

. results so that the occurrence of a statistically significant increase may be.detected. 

176.	 ,121 RDF is not likely to adversely affect or result in a hazard to subsurface water. 

. , . 

177.	 NTMWD's proposed groundwater monitoring system, aside' from failing to monitor for
 

detection ofgroundwater contiuninationiil the uppennostaquifer, is sufficient foidetecting
 

migration of contaminants from 121 RDF into local groundwater and for prqtecting 

groundwater around 121 RDF. 

I. •178. 

179. 

the area in a one-mile radius around 121 RDF. 

180.	 Most of 121 RDF is outside the corporate limits ofmy city, and 121 RDF is not subject to
 

municipal zoning.
 

181.	 The cities ofAnna and Melissa are the ~losest cities to 121 ~F; they are located to the north
 

and west of 121 RDF, respectively.
 

. 182.	 The City of Melissa a.nnexed'the right-of-way of County Road 416 (CR 416) where it 

formerly crossed the "panhandle" portion of 121 RDF. The City ofMelissa has abandoned 
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. theright-of.;.way ofCR 416 arid it has reverted to NTMWD. Only the abandoned right-of

..way of CR 416 is within the corporate limitS ofthe City of Melissa. 

183. Collin County does not exercise zoning authority in the vicinity of 121 RDF. 

184, Correspondence from the North Central Texas Council of Governments (NCTOG) dated. 

Apri114, 2000, determined that 121 RDF is in conformance with the capacity needs of the 

Regional Solid Waste Management Plan for North Central Texas. 

186. Suburban low-density residential growth is occurring throughout the unincorporated areas 

•) 

187. 

ofCollin County. Most ofthe recently occurring residential activity is ta..the west and south
p . 

§~ ~r.! 1\·:
of121 RDF. ~~ ~~ 'I \ ~ 

TIw I~~l prope~ O~~ ml~ ~cimtr of121 WF ~ NTMWD. ~ill, ;. ~i;~ \~ l! . 
188. The nearest community to 121 RDF is the City of Melissa. ~e tei~1of Me1~~g~s:i i 

experienced residential development northwest and southeast of iis down~area.gltuture 

growth is expected to occur along U.S. Highway 75 (US 75) west of downtown. 

189. An estimated 85 residences are observed within one mile of121 RDF. The nearest residence 

is located approximately 200 feet northwest of 121 RDF, across SH 121. The residence 

nearest to the landfill footprint is approximately 500 feet northeast from the waste footprint. 

190. At the time the Application was submitted to the Commission, seven industrial/commercial 

businesses were observed Within one mile ofthe permit boundary, with the closest business 

• to 121 RDF being a trucking company located on CR 416, adjoining the pennit boundary. 
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Since the Application was filed with the Commission, the trucking company has closed and 

N1MWD has purchased the trucking company's property. Other business establishments 

within one mile inc1ud~ two quarries, a composting operation, and a feedlot. 

191. There are no known schools, licensed day care facilities, recreational areas, or sites having 

exceptional aesthetic qualities within one mile of 121 RDF. Two cemeteries and two 

churches are within one mile of 121 RDF. The two churches are located more than one-half 

mile away from 121 RDF. 

192. No public use airports exist within a five-mile radius of 121 RDF. A Subtitle D Location 

Restriction Certification ofCompliance for Airports, signed by Pierce L. Chandler, Jr., P.E., 

is included in Parts I & II, Appendix 1& II-E, of the Application. 

193. Within one mile of 121 RDF,there are two deep water wells into the underlying Woodbine 

Group east and southeast of 121 RDF. There are five shallow wells registered within 

approximately one mile of 121 RDF. 

• 

194. Eight "cistern/wells" were located on NTMWD Property during an intensive pedestrian 

survey. None of these was registered as a well. The cistern/wells functioned more as 

cisterns than wells. 

195. Only one oil well has been drilled within a mile of 121 RDF. 

plugged and abandoned. 

The well was dry and was 

196. NTMWD coordinated with the FWS and the TPWD and conducted surveys at the site of 121 
~ ~~. 

RDF for federal and state-listed endangered and threatened species and ~calha~~t. ,l \ ~ 

N 
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197. The FWSrecommended that all proposed project areas near creeks, rivers, and wetlands or 

other waterbodies be checked for the presence of tall tress that may serve as bald eagle 

(Haliaeetus /eucocepha/us) roosting or nesting sites.. 

198. A permitted biologist performed a survey for bald eagles and their roosting habitat and 

deternlinedthat the preferred nesting, feeding, and/or roosting habitat was not found in or 

adjacent to 121 RDF. 

199.· The FWS concurred with the permitted biologist's detennination that bald eagles would not 

be significantly impacted by the development of 121 RDF and detennined that no mitigation 

plan for the bald eagle was needed. 

200. The FWS also determined that 121 RDF was not likely to adversely affect the endangered 

whooping crane (Grus americana). 

e 
201. The TPWD noted that the state listed threatened timber/canebrake rattlesnake (Crotalus . 

horridus) could be impacted by project activities ifsuitable habitat is present, and a survey 

of 121 RDF was conducted to determine whether timber rattlesnakes are present at 121 RDF. 

202. No timber rattlesnakes or denning habitat were observed at 121 RDF. Nevertheless, 

NlMWD proposes mitigation measures to be implemented prior to and during construction 

and operation of 121 RDF to benefit timber rattlesnakes. 

203. The siting and operation of 121 RDF will not r~sult in the destruction or adverse 

modification ofcritical habitat for threatened or endangered species, nor will construction 

and operation of 121 RDF result in a taking of threatened or endangered species. 
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204. A Subtitle D Location Restriction Certifi~tion of Compliance for Endangered Species, 

. signed by Mr. Rudi K. Reinecke, is included iil Parts I & ll, Appendix I & ll-E, of the 

Application. 

,.. ," . 

205.. 

206, 

207. 

An on""siteinvestigation for potential jurisdictional wetlands and waters ofthe UnitedStates 

("waters of the U.S."), conducted by qualified biologists, identified five potential 

jurisdictional emergent wetlands onNTMWD Property. The delineatedjurisdictional waters 

ofthe U.S. and associatedwetlands onNlMWD Propertytotal approxiinately 4.46 acres and 

12.04 acres ofon-channel impoundments. 36,466.27 linear feet (L.F.)lOfstream..cJlannels 
. .§~ i.:l Ie i \ ,..

. ~ ~ ~were mapped. . ~ ~, . l4:3 '), 

.' '.' :~~~ ..~. ~~ Jl;~~-
The USACE concurred with the qualified biologists' identification otfili-;sdi&ton~\~~~~ _

ofllie U.S.. . . . n~" .~ ',[~\hl 
121 RDF is designed to avoid and minimize impacts to llie delin';'tedjJAmCtioJll.:~ " 

of the U.S., including impacts on any intermittent stream channels, large on;.channel 

impoundments, and jurisdictional wetlands. A total of 5,798.58 L.F. (0.32 acres) of six 

different ephemeral stream channels and 0.18 acres ofwetlailds lie within the waste footprint 

of the 121 RDF, for a total acreage of0.50 acres. 

• 

208. The USACEhas authorized 121 RDF pursuant to Nationwide Permit 39, promulgated 

pursuant to section 404 of the federal Clean Water Act, 33 U.S.c. § 1344. Nationwide 

Permit 39 requires mitigation for the unavoidable impacts associated with 121 RDF. 
. -

209. A Subtitle D Location Restriction Certification ofCompliance for Wetlands, signed by Rudi 

K. Reinecke, is included in Parts I & II, Appendix I & iI-E, of the Application. 

210. The THC certified that it concurred with the determination that any cultural resources that 

may be affected by 121 RDF were ofno cultural or historical significance and were ineligible 
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for inclusion in the National Register of Historic Places or for designation as a State 

Archaeological Landmark. . 

211.	 During the development of 121 RDF, measures such as expansive buffer zones, a system of 

permanent berms, perimeter landscape screening, and push wall screening berms will be used 

to limit the visibility ofwaste from SH 12] and FM 545. 

212.	 NTMWD's proposal for a 300 foot high landfIll at 12] RDF is compatible with surrounding 

land uses. 

213.	 The use oflandscaping and bufferS will mininiize the visual impact of 12] RDF. 

214.	 Most of the residential landowners closest to 121 RDF have not presented evidence in 

opposition to the height of 12] RDF. 

215.	 NTMWD's proposal to operate 24 hours a day is compatible with surrounding land uses. 

216.	 Light and noise from operations will be screened by push walls, perimeter berms, and 

vegetation. Moreover, buffer zones will assist in limiting the effect ofnoise and light from 

operations at night. 

217.	 Surrounding residents are not expected to be disturbed by 24-hour operations at 121 RDF. 

J.	 Permit Duration 

218.	 The ED has not deemed it appropriate for the permit for 121 RDFto be isSl(tedfor ~ s£ecified 

period of time less than the life ofthe landfill. .." ~ !-" ~ ~ - .!\ :,.r 
-;,~~j .~ t~! ,H~C 

219.	 NTMWD's compliance history in relation to its other landfill sites~ a~es n~ j~-~f.if~> 
I· ;:: -- . ':; r: ·Y~ L.~· . 

limitation on the permitterm for 121 RDF. ~ i~· ~~ ;:; "'~:~ '-, e 34 . ~~~a o.~~ \~ ... 
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220. There is not competent evidence ~ the record which would establish why problems reflected 

in NTMWD's compliance history could be avoided or remedied at 121 RDF by the use of 

apennit of a limited duration. 

221. There is not competent evidence in the record to justify limiting the permit for 121 RDF to 

a period less than the life ofthe landfill. 

K. Traffic Issues 

222. Access to 121 RDF is via SH 121. In the vicinity of 121 RDF, SH 121 is a two-lane 

undivided highway, 45 feet in width with one 12-foot travel lane in each direction, with an 

all-weather paved surface. 

223. Data on vehicular traffic projections are provided in the Application. The roads are capable 

ofhandling the volume of traffic associated with 121 RDF through its site life. 

• 

224. The entrance to 121 RDF will be along SH 121. The entrance area and approximately 1,000 

feet of the permanent interior access road, a two-lane road, will be an all-weather paved 

surface. The 1,000 feet ofall-weather paving ofthe permanent interior access road will help 

prevent vehicles from tracking mud onto SH 121. NlMWD will construct a truck/wheel 

wash to clean vehicles, if needed, before they leave 121RDF. 

225. 

~~ 1\ ::~,' c:. ~, 

f-i ~ ;q!! 
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A deceleration lane will be added to the northbound lane of SH 121 to allow for entry into 

121 RDF without impeding traffic on SH 121. The basic design ofthe deceleration lane has _ 

been reviewed and approved by TxDOT. 'S' 
~~ 
~1; 
~. ~ 

~r~ 
......... ~ .. ! 
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226. lnterior haul roads, other than the permanent interior access road, will be constructed ofan 

,all-weather surface such as crushedrock, gravel, or other suitable materials, These roads will 

be maintained to provide, suitable access in most weather conditions. 

227. Roads leading to the working'face will have grades of six percent or less to allow for safe 

vehicle maneuvering and handling during wet weather conditions. The road leading to the 

Citizens' Drop-offArea, located near the scale house, will be an all-weather paved surface~ 

228. Currently, SH 121 has traffic volume of 8,600 vehicles per day (vpd), both directions. 

229. Traffic volume on SH 121 is expected to increase 200 vpd the first year ofoperation for the 

landfill and 1,500 vpd by the 40tb year ofoperation. The expected increase in traffic volume 

in the first year is 2.3 percent, and in the 40th year is 17.4 percentofthe current traffic volume 

on SH 121 north ofFM 545. 

230. The impact ofoperation of 121 RDF on SH 121 will be minimal. 

, L. Site Development and Engineering Considerations 

231. The design of 121 RDF takes advantage ofthe natural attributes ofthe site to protect surface 

water, which drains into Lake Lavon, a major drinking water supply. 

232. 121 RDF will be operated using the "area fIll" method with the fIll being placed below and 

above-grade. 

• 
233. The landfill sequence of development, as depicted in Part III, Site Development Plan, 

Attachment 1, Site Layout Plan (Drawings), Drawing 1.3, Sectorized Fill Layout Plan, ofthe 
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Application, depicts the general progression or sequence ofthe development and filling of 

the waste footprint of 121 RDF. 

234. 

235. 

236. 

121 RDF design incorporates a Commission-approved Subtitle D standard composite liner. 

The uppercomponent oftheliner system is a 60-mil thickhigh-density polyethylene (HDPE) 

flexible membrane .liner (FML) to which bentonite has been or is applied to one side. This 

type ofFML also is known as a g~synthetic liner. The soil component fre coIIlf~site ~ 

liner system consists oftwo feet of compacted clayey material with a m+um.hy'4ijul~ -/ }J ~ 
__ b~ .-.& tJ~ ~, fl':; 

conductivity of 1 x 10-7 em/sec. ~ ~ ( .. ~ ~-_~ .H~, tf 0 

m.~ uH?IW 
Based on site-specific conditions, no special liner conditions are neces~~> ,Q ,~ q.-'/; i" 1:. -

, ~. ~ ~ ,'. ~~. \~I < 

Landfill markers will be installed in accordance with Commission regulatiotlS'to clearly ihark 

significant features at 121 RDF, such as the site boundary, buffer zone, easements and rights

of-way, the landfill grid system, and approved Soil and Liner Evaluation Report (SLER) or 

Flexible Membrane Liner Evaluation Report (FMLER) areas. All markers will be steel or 

,wooden posts and will extend at least six feet above ground level. The markers will not be 

obscured by vegetation. These markers will be installed at locations visible during operating 

hours and will be repainted, repaired, or replaced as necessary to retain visibility. 

,. 

M. Leachate Control and Contaminated Water 

237. 121 RDF provides for adequate leachate and contaminated water collection. The LCS 

provides for drainage of fluids by gravity to the east end of 121 RDF, thus avoiding any 

potential for a "bathtub" effect. 

238. The LCS includes a geonet/geotextile drainage composite with laterals and collection header 

piping. Redundant collector pipes will be used at nomin~ 1,000-foot spacing. 
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239.	 The Leachate and Contaminated WaterPlan for 121 RDF specifies procedures for collection, . 

storage; treatment and disposal of contaminated water and leachate. Leachate intercepted 

by the geodrainllateral system will be routed toone ofthree header pipes that discharge into 

the leachate storage ponds on the east end of 121 RDF. The entire system is drained by 

gravity. 

240.	 Under the proposed permit, leachate may be applied to the working face of 121 RDF as a 

compaction aide, evaporated, transferred to an off-site treatment location by tanker truck. or 

discharged into a sanitary sewerfor routing toa publicly ownedtreatment works (IIPOTWII).. 

241.	 Two-foot-high contaminated water control berms have been specified for the 25-year, 24

hour storm event to manage contaminated water generated at the working face of 121 RnF, 
thus causing any water that comes in contact with exposed waste to be confined at the 

working face; Any run-offfrom the working face will be allowed to infiltrate the waste and 

will be collected by the LCS ifit penetrates the full thickness ofthe waste column. A backup 

containment system for contaminated water is the "curb" at the east or lowest end of the 

landfill. There will be no off-site discharge ofcontaminated waters to waters ofthe U.S. or 

water in the State. 

N.	 Landfill Gas Monitoring and Control 

242. 

243.	 Permanent monitoring probes will be used to monitor and to measure any subsurface 

migration ofmethane gas. Permanent probes will be installed along the permit boundary of 

121 RDF. Site specific information such as geoiogy and soil conditions, "perched" 

subsurface water, the proximity of on-site and off-site structures, locations of any utility 
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lines, and the depth ofwaste were considered in designing thepermanent monitoring probes. 

244.	 All 6n-sitepennanent structures will be equipped with appropriate continuous monitoring 

devices to .detect methane concentrations should they accumulate inside the building. The 

structures that will be monitored continuously will include the scale house/office and 

maintenance building. along with any future structures. 

245.	 The LGMPprovides for landfill gas monitoring to be V.erfonned on at least a quarterly basis 

as waste is placed within 1.000 feet of the respective -probe location along the peIDlit 

boundary ofl21 RDF. 

246.	 The Contingency Plan for 121 RDF outlines the proc~ures to be followed ifthe landfill gas 

readings at ;~y monitoring location exceed 25% ofthe lower explosive limit (LEL) for 

facility structures and/or the LEL at the 121 RDFpeIiDit boundary. 
..	 e·.	 . . ' ~~ §~ 1'~' 

247.	 Landfill gas monitoring will continue for thirty years after final clos~Qf.;121 ~~tst)·~ 

o.	 
::::= . m"; ~l~\~!·: 

..,,,"'. ..... " ..,\ .,
~U. fi~ ~ 

t~~	 .:~ ~ ,jj-ij '".. 
~- 'g~ 

248.	 The Final Closure Plan includes a description of the [mal cover deslgll~ including the 

methods and procedures used to install the cover,an,estimate of the largest area requiring 

final cover at any time during the active life of 121 RDF. a schedule for completing all 

activities, an estimate ofthe maximum inventory ofwastes on-site overthe active life of 121 

RDF, a fmal contour map. and a detailed written estimate ofthe cost ofhiring a third-party 

to close the largest area of 121 RDF during the active life of the site. 

249.	 NTMWD will commence post-dosure care and m~tenance upon completion.of final 

closure activities and review and approval by the Coinmission and will continue for a 
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minimum of thirty years, unless otherwise modified by the ED ofthe Commission. Post

closure activities include maintenance of landfill components, monitoring of groundwater, 

and monitoring of landfill gas. . . 

250.	 The final cover system design is as an evapotranspiration or IIETII cover design. The final 

cover for 121 RDF consists of sixty inches Of clay soil capable of sustaining natural 

. vegetation.	 Compaction of the final cover is unnecessary. Within a year or two of 

placement, it will be expected to achieve a condition much like natural soil. As the cells 

progress to an aerial fill and reach final contours, final cover will be applied. 

251.	 NTMWD has prepared.a cost estimate of the total costs of conducting post-closure care 

operations and maintenance of the entire post-closure care period in accordance with the 

Post-Closure Care Plan. 

•	 252. NTMWDhas provided evidence of fmancial assurance; identifying that NTMWD will 

provide financial assurance for Pennit No. MSW-2294 in accOrdance with the financial 

assurance schedule developed in Part III, Site Development Plan, Attachment 8,· Cost 

Estimate for Closure and Post-Closure Care, in accordance with 30 TEX. ADMIN. CODE 

Chapter 330, Subchapter K. 

P.	 Competency of Applicant 

253.	 The Application contains sufficient information to demonstrate that NTMWD is familiar 

with the Site Development Plan and the SOP and is aware of all commitments represented 

in those plans. NlMWD has stated its intention to develop and operate 121 :R))F in 

accordance with the Site Development Plan, the SOP, and the Draft Pe~i!. 
.,» 
.... l.:",.., .. 
§~ 

-~~.-:! 

~~.~! 
8:~ ~:. 

~~,:; .~ .': 
c;;. 0

S~~~ ~~ 
l.).,:t ,":. "..:40 

~J ~.~ 
:t.",.,. 
~" 

s~ 
~c.: 



254.	 TheApplication containS sufficient information to demonstrate thatN~ hasp~oposecI ;.. 

adequate equipment and managerial and financial resources to'op4 l~rM>Fr+j, 
accordance with the Site Development Plan, the SOP, and theDr3ft:Rel1g~:.:~ .. ~~ 1!.J~ 

CONCLUSIONSOFLAW· mt	 ~IUll~r 
'. .	 ...._ .n;i ~I. 

1. . The Commissionhasjurisdiction overthe disposal ofMSW and theauthorM to issu~jj~rmit' 

No. MSW-2294~derTEx.HEALm & SAFETY CODE ANN. § 361.061. 

2.	 SOAH has jurisdiction to Conduct a hearing and to prepare a Proposal for Decision on 

contested cases referred by the·Commission pursuarit toTEX.,Gov'T CODE ANN. § 2003.47. 

3.	 The Application was processed and the· proceedings herein describ~d were conducted in 

.	 accordance with applicable lawsand regulations of the Commission, specifically TEX.
 

HEALTH & SAFEn"CODEANN.Chapt~r361 and 30 TEx. ADMiN. CODE § 80.1 et seq., and
 

SOAH, specifically 1TIDcADMIN. CODE § 155.1 et seq. '. ,All other applicable procedural
 • 
requirements relative to notice, heari:qg,anddueprocess oflaw were met. ,, 

4.	 The evidence in the record in support of the requested permit .is sufficient to meet the 

requirements set forth in applicable law'and regulations of the Commission for issuance of 

Permit No. MSW-2294. 

5.	 NTMWD had the burden ofproof by a preponderance of the evidence of establishing that 

its' Application meets all of the I:equirements of the Commission's rules and applicable 

statutory provisions governing MSW facilities. 

6.	 NTMWD has submitted a complete permit application, as required by TEX. HEALTH & 

SAFETY CODEANN. §§ 361.066 and 361.068, which demonstrates that NTMWD willcomply 
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with all applicable requirements in 30 TEx. ADMIN. CODE Chapter 330, except as noted 

below. 

7.	 No site-specific conditions exist at the site which require special consideration as provided 

in 30 TEx. ADMIN. CODE §§ 330.51(b)(3) and 330.53(b)(4). 

8.	 NTMWD has not propOsed to construct the expansion in a floodplain, and, therefore, is not 

required to submit the information specified in 30 TEx. ADMIN. CODE §§ 330.51(b)(4). 

9.	 The Application contains the evidence ofcompetency required by 30 TEX. ADMIN. CODE § 

330.52(b)(9). 

10.	 The Application contains the information required by 30 TEX. ADMIN. CODE § 305.45. 

11.	 PartS I and II of the Application meet the applicable technical requirements of 30 TEx. 

ADMIN. CODE Chapters 305 and 330. 

12.	 The Site Development Plan included in the Application as Part III, which supports Parts I 

and II of the Application, meets the applicable requirements of 30 TEx. ADMIN. CODE 

Chapter 330. . 

13... Part III of the Application meets the applicable requirements of 30 .!EX. ADMIN. CODE 

Chapter 330. ~~ . ~~ \'\ .~: 
l':!. '. ,- u '\ " ;~ 

-;~~.~ ~~. J!:;f't '" 
14.	 Part IV of the Application meets the applicable requirements of ~q;:rEX~.AP~.~qqpE.: 

~:~~~. . - ~~.~ \j.~ ~'.- ~ -' 
Chapter 330. ~~:: ~ ~;~ \:'._ 

.	 §~~~; o. :l.~ ~~;;~!. i.;;, 
15.	 NTMWD coordinated with all required agencies, officials, and authori~ that m~h~~ ~'!;! 

::~ 

• 
jurisdictional interest in the Application, including the Federal Aviation Administration 
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(FAA), TxDOT, the Texas ~storica1 Commi'ssion (THC). the Texas Parks and Wildlife 

Department (TPWD), NCTCOG, the Waters~ed Management Division ofthe Commission, 

the U.S. Army Corps ofEngineers (USACE), the U.S. Department ofInterior, specifically 

the U.S.. Fish and Wildlife Service (FWS), the Collin County Engineering Department, ~d 

the EPA. 

16. TheApplicanthas submitted wetland determinations required by applicable federal, state and 

local laws as required by 30 TEx. ADMIN. CODE §§ 330:5 I(b)(7) and 330.53(b)(12). 

17. 

18. 

19. 

TheApplicanthas submitted Endangered SpeciesAct compliance demonstrations under state 

and federal laws as required by 30 TEx. ADMIN. CODE §§ 330.5 I (b)(8), 330.53(b)(13), and 

330.55(b)(9). 
.~ 

o 

t:u ~e: 
8t; s ~ J I 
to- t;:. 'ttl 0 

The Applicant has submitted a review letter from the Texas HistOri~~~O~iS~r ~"' 
required by 30 TEx. ADMIN. CODE § 330.51 (b)(9). ~i::. N:"!~ \\'~lm 

.~~ ~:, , ~~; i·:t :~;:. 
The Applicant has submitted a demonstration of compliance with the ~jweal soli~~t~ 

plan as required by 30 TEx. ADMIN. CODE § 330.5 I (b)(1 0). ~'g ~ fJ ~~ I 
=4 -

,. 
~ 
,. 

-, 
::: 

• 
20. The Application contains information demonstrating compliance with the National Pollutant 

Discharge Elimination System program under the federal Clean Water Act (CWA). 

21. Subsurface water monitoring for 121 RDF generally follow the COllilllission's regulatory 

requirements for detection, assessment, and corrective action monitoring as required by 30 

TEx. ADMIN. CODE §§ 330.230 - 330.241, except that NTMWDhas failed to show that its 

proposed monitoring system will yield representative grounowater samples from the 

uppermost aquifer, as required by 30 TEx. ADMIN. CODE § 330231 (a). 
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22. NlMWD has not shown that it is entitled to an exception, pursuant to 30 TEX. ADMIN. CODE 

§ 330.230(b), to the Commission's ~es requiring monitoring of the groundwater in the 

uppermost aquifer. 

23. N1MWD has not shown that it has developed an alternative design, consistent with 30 TEx. 

ADMIN. CODE § 330.231(c), for a groundwater monitoring system that uses other means in 

24. 

conjunction with monitoring wells to ensure detection ofgroundwater cQJltaIn.iru:\tion in the 
. ::0 ='~! . 

up'nf>rmost aq":&.er. ~ g .~ :Ii i sr- Util· ~ ~ ~ !'! I '" ~ 
.. ~ . t'l ;l I it.~ __ g~' ~ ~r~. g~~ 

~1~: ! ..... r~;:;' \t !~2:; .. 
~ ~ :;' . - ~~" ~s~ i: :

The hydrologic and hydraulic methods employed to complete the dr~tige cal~afi911$~arer" . 

cons~t YAili Co~ion regulations. n~ t ..~. ~i ;~:I: ~ ~ 
.. m.~ ~~ .i . ~ 

25. The Application contains information demonstrating compliance with)f&tion 2a890:(the 

CWA. 

26. The Site Operating Plan included in the Application as Part IV meets the applicable 

requirements ono TEx. ADMIN. CODE Chapter330, Subchapter P, except insomuch as it (1) 

fails to provide, consistent with 30 TEx. ADMIN. CODE § 330.114(2), the size ofequipment 

to be utilized at the facility; and (2) fails to provide, consistent with 30 TEx. ADMIN. CODE 

§ 330.114(6), information regarding the training ofpersonnel in fire-fighting techniques. 

27. The calculations under Attachment 6 to the Application conform with the requirements of 

the Commission's Blue Flais ruling. 

28. The drainage design criteria and analyses used for the drainage calculations for 121 RDF 

meet the applicable requirements of30 TEX. ADMIN. CODE Chapter 330. 

29. NTMWD may rely on a Federal Emergency Management Agency (FEMA) floodplain map 

• to comply with 30 TEx. ADMIN. CODE § 330.56(f)(B)(i). 
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30.	 The Landfill Gas Monitoring and Control System complies with 30 TEx. ADMIN. CODE 

§ 330.130. 

31.	 NTMWD has demonstrated compliance with the location restrictions set forth in 30 TEx.. 

ADMIN. CODE §§ 330.300 - 330.305. 

32.	 NTMWDhas submitted information regarding closure and post-closure which demonstrates 

compliance with the requirements ono TEx. ADMIN. CODE §§ 330.56(1) and (m), 330.253 

and 330.254(b). 

33,	 NTMWD has submitted infonnation regarding financial assurance which complies with 

30 TEx. ADMIN. CODE §§ 330.52(b)(1l) and 330.280-330.286. 

34.	 N1MWD has listed all permits or construction approvals received or applied for under any • 

program listed in 30 TEx. ADMIN. CODE §.305.45(a)(7). 

35,	 The SLQCP complies with 30 TEx. ADMIN. CODE §§ 330.560) and 330.205. 

36.	 NIMWD has provided sufficient information concerning its acceptance or disposal of 

"special waste" as defined by 30 TEx. ADMIN. CODE § 330.2. 

37.	 The Applicant has Jemonstrai.tU compliance with 30 TEX. ADMIN. CODE §330.136. 

38. 
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• 39. NTMWD has demonstrated thatthe proposed operation ofa MSW landfill is in accordance 

with applicable laws and regulations and is a proper land use for the 121 RDF described in 

the Application. 

40.	 As required by TEx. HEALTIi & SAFETY CODE § 361.069. the Landfill is compatible with 

sU1"!0unding land uses and will have a minimal visual impact on surrounding landowners. 

41.	 The buffer zones established by Applicant between the edge offill and the site boundary are 
compliant with the MSW rules. including 30 TEx. ADMIN. CODE §§ 330. 121 (b). 

• 
42. The approval ofthe Application and the issuance ofPermit No. MSW-2294 will not violate 

the policies of the State ofTexas, as set forth in TEx. I{EALTI-I & SAFETY CODE § 361.002, , 

to safeguard the health, welfare, and physical propertyofthe people ofthe State ofTexas and 

to protect the environment by controlling the management of solid waste. 

43.	 Ifthe Landfill is operated in compliance with applicable law, issuance ofthe draftpermitwill 

not adversely affect the environment nor will it adversely affect the public health or welfare, 

nor the physical property of the people of Texas. 

44.	 Except as otherwise set forth herein, Draft Permit No. MSW-2294, as prepared by 

Commission staff, for the 121 RDF meets all applicable requirements of the Solid Waste 

Disposal Act, TEX. HEALTH & SAFETY CODE ANN. Chapter 361. 

45.	 NTMWD's Application fails to meet the requirements ofthe Commission's rules irithat the 

SOP for the proposed Facility does not contain all of the information re'lmred by 30 TEX. 

ADMIN. CODE §§ 330.114(2) and 330.114(6), and in that NTMWD has failed to show that 

its proposed ~onitOring s~stem will yield representative groundwater.trPJe.s ff.:r~rf J.' 
uppermost aqUIfer, as reqUIred by 30 TEx. ADMIN. CODE § 330.231 (a). F ,..-. ';~~ ~ \ t ". 

•
 ~~g : ~.e .~t\~:
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46.	 Pursuant to 30 TEx. ADMIN. CODE § 80.23(d)(2), the Executive Director ofthe Commission 

and the Office ofPublic Interest Council ofth~ Commissionmay notbe assessed any portion 

of the transcript and court reporting costs. 

47.	 All court reporting and transcript costs should be assessed to NTMWD. 

•
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·\ NOW, THEREFORE, BE IT ORDERED BY TIIE TEXAS NATURAL RESOURCE 

CONSERVATION COMMISSION THAT: 

1.	 North Texas Municipal Water District's Application for Municipal Solid Waste PermitNo. 

MSW-2294 is denied in accordance with the Findings of Fact and Conclusions of Law 

contained in this Order. 

2.	 The Chief Clerk of the Texas Natural Resource Conservation Commission will forward a 

copy ofthis Order to all parties. 

3.	 Ifany provision, sentence, clause or phrase ofthis Order is for any reason held to be invalid, 

the invalidity of any portion will not affect the validity of the remaining portions of the 

Order. 

• 
4. The effective date ofthis order is the date the order is final, as provided by 30 TEx. AD1'vflN. 

CODE §80.273 and Section 2001.144 of the Administrative Procedure Act, TEx. GoVT. 

CODEANN'. ch. 2001. 

5.	 Any other requests for entry ofspecific findings offact and conclusions oflaw, and any other 

requests for general or specific relief, ifnot expressly set forth herein, are denied. 

Issue Date:	 _ 

Robert J. Huston, Chairman 
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Robert J. Huston, Chairman 

• R. B. "Ralph" Marquez, Commissioner 

Kathleen Hartnett White, Commissioner 

Margaret Hoffman; ExecutiveDirector 

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY 
Protecting Texas by Reducing and Preventing Pollution 

October 29, 2003 

TO:	 Persons on the attached mailing list. 

RE:	 North Texas Municipal Water District; Permit No. MSW-2294 
TCEQ Docket No. 2002-0745-MSW; SOAR Docket No. 582-02-3386 

Decision of the Commission on Application. 

The Texas Commission on Environme~talQuality ("TCEQ" or "Commission") has made a 
decision to grant the above-referenced application. Enclosed with this letter is a copy of the 
Commission's order and a draft copy of the permit. Unless a Motion for Rehearing ("MFR" or 
"motion") is timely filed with the chief clerk, as described below, this action of the Commission 

• 
, will become final and only appealable in district court. A MFR is a request for the Commission 
to review its decision on the matter. Any motion must explain why the Commission should 
review the decision. 

Deadline for Filing Motion for Rehearing. 

A MFR must be received by the chief clerk's office no later than 20 days after the date a person 
is notified of the Commission's order ort this application. A person is presumed to have been 
notified on the third day after the date that this order is mailed. ' 

An original and 11 copies of the motion mustbe sent to the chief clerk at the '!1owing~e~~: ~ 

, LaDonna Castafiuela, Chief Clerk '	 __,il' ~ t:~ 1t f.~ 
~j;~ C"'-ooI }.- .Ij'''~~'

TCCQ	 Mr'_ 1 05 ~>' :" " ,',',P.;B'ox ~3~87	 ~~=." N\ i ~:j:~i~~;i< 
I" ~;. .. ; -, .:--: :. 

Austin, Texas 78711-3087	 g'~; , ~ i:l ··~:,;\;:f;.' 

In addition, a copy of the motion must be sent on the same day to each of th;f~ciividUals{J~~\ ~ g 
attached mailing'list. A certificate of service stating that copies of the motion ~~ sent tdHbose 
on the mailing list must also be sent to the chief clerk. 

The written motion must contain (1) the name and representative capacity ofthe person filing the 
motion; (2) the style and official docket number assigned by SOAR or official docket number 
assigned by the Commission; (3) the date of the order; and (4) a concise statement of each 

.-~-

allegation of error. 

P.O. Box 13087 • Austin, Texas 78711-3087 • 5121239-1000 • Internet address: www.tceq.state.tx.u5 



Unless the time for the Commission to act on the motion is extended, the MFR is ovenuled by •
 
operation oflaw 45 days after a person is notified of the Commission's order on this application.
 
If the Commission does not receive amotion for rehearing, theperrni(will be issued and
 
forwarded to appropriate parties.
 

Ifyou have any questions or need additional infonnation about the procedures described in this
 
letter, please call the Office of Public Assistance toll free at 1-800-687,..4040.
 

Si:~.el;y(
vj~ 

LaDonna Castafiuela 
Chief Clerk 

LDC/jla 

Enclosures 
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FOR THE APPLICANT: 

James M. Parks, Executive Director
 
North Texas Municipal Water District
 
P.O. Box 2408
 
Wylie, Texas 75098-2408
 

Pierce L. Chandler, Jr., P.E.
 
1204 Bayshore
 
Rockwall, Texas 75087
 

Kerry E. Russell
 
Russell, Moorman & Rodriguez, L.L.P.
 
102 West Morrow Street, Suite 103
 
Georgetown, Texas 78626
 

FOR THE EXECUTIVE DIRECTOR: 

Steve Shepherd, Staff Attorney 
Texas Commission on Environmental Quality 
Environmental Law Division MC-173 

.P.O.Box 13087 
Austin, Texas 78711-3087 

Mike Graeber 
Texas Commission on Environmental Quality 
Waste PeIDlits Division 
MSW PeIDlits Section MC-124 
P.O. BGX 13087
 
Austin, Texas 78711-3087
 

FOR OFFICE OF PUBLIC ASSISTANCE: 

Jodena Henneke, Director 
TexasCommission on Environmental Quality 
Office of Public Assistance MC-l08 
P.O. Box 13087 
Austin, Texas 78711-3087 

MAILING LIST
 
North Texas Municipal W.ater District
 
TNRCC Docket No. 2002-0745-MSW
 

SOAR Docket No. 582-02-3386
 
Pemlit No. MSW-2294
 

.FOR PUBLIC INTEREST COUNSEL: 

Mary Alice C. Boehm, Attorney 
Texas Commission on Environmental Quality 
Public Interest Counsel MC-l 03 
P.O. Box 13087 
Austin, Texas 78711-3087 

FOR THE CHIEF CLERK: 

LaDonna Castafiuela 
Texas Commission on Environmental Quality 
Office of Chief Clerk MC-l 05 
P.O. Box 13087 
Austin, Texas 78711-3087 

INTERESTED PERSONS: 

See attached list. 

* The Honorable Robert F. Jones 
Administrative Law Judge 
State Office of Administrative Hearings 
P. O. Box 13025 
Austin, Texas 78711-3025 

* Courtesy Copy 
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JIL R AIRHART 
107 PEACH TREE LN 
MCKINNEY TX 75070 

MELISSA S BAUGHN CHAIRPERSON 
COLLIN CO PLANNING BOARD 
206 COVEY LN 
MCKINNEY TX 75071 

LORI BLACK
 
C/O DON BUSH
 
STE 550
 
3100 MONTICELLO AVE
 
DALLAS TX 75205
 

GARY CALVERT
 
3442 LAPALOMA
 
ANNA TX 75409
 

MRS WL CARROLL 
POBOX 215 
MELISSA TX 75454 

RYAN CHAMBERLIN
 
3221 BERRY HOLLOW
 
MELISSA TX 75454
 

SELENA J COPELAND PRESIDENT 
TRINITY TRAIL PRESERVATION 
9797 PRAIRIE FLOWER TRL 
PRINCETON TX 75407 

PIPPA COUVILLION 
6891 MAIN ST 
FISCO TX 75034 

CARY ELLIS 
806 AUTUMN LAKE DR 
ALLEN TX 75002 

JOHN AIRHART
 
107 PEACHTREET LN
 
MCKINNEY TX 75070
 

CARRIE BELL
 
8583 CR 419
 
ANNA TX 75409
 

REBECCA ROLLINS BONA
 
PO BOX 520
 
ANNA TX 75409
 

THE HONORABLE JOHN J CARONA 
TEXAS SENATE 
PO BOX 12068 
AUSTIN TX 78711-2068· 

JOHN CARTER
 
6368 FM 545
 
ANNA TX 75409
 

RONALD E CLARY TOWN ADMINISTRATOR 
TOWN OF FAIRVIEW 
500 S HWY 5 
FAIRVIEW TX 75069 

JENNIFER CORNETT 
110 MARTIN DR 
WYLIE TX 75098 

DAVID DISPENZA 
2313 CR 341 
MCKINNEY TX 75071 

THE HONORABLE CRAIG ESTE"S 
TEXAS SENATE . 
POBOX 12068 
AUSTIN TX 78711 

JACK AMMONS SUPERINTENDENT
 
MELISSA ISO
 

1904 COOPER ".
MELISSA TX 75454 

CAROL BENTZLlN
 
GARLAND POWER & LIGHT
 
1325 BLOOM ST
 
LUCAS TX 75002
 

WESLEY BURGESS
 
3614 FAIRMOUNT
 
DALLAS TX 75219
 

MODENE CARROLL
 
PO BOX 215
 
MELISSA TX 75454
 

• 
THE HONORABLE JOHN CORNYN 
SENATOR 
AnN: LESLIE CARON 
STE 1150 
5005 LBJ FWY 
DALLAS TX 75244-6199 

THE HONORABLE DAVID E DORMAN 
MAYOR 
CITY OF MELlSS4. 
6 MEADOWBROOK CIR 
MELISSA TX 75454 

THE VILES FAMILY 
POBOX 34 
MELISSA TX 75454 

CAROL R FLETCHER CLAy GOOCH LADONNA GOODWIN 
STE E PO BOX 830309 4824 MONTE VISTA 
120 EAST MULBERRY RICHARDSON TX 75080 MCKINNEY TX 750iU 
SHERMAN TX 75090 • 
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GAIL GREENE 
7916 PINKERTON CT 
PLANO TX 75025 

WILLIAM P HEMENWAY
 
6147 FM 455
 
ANNA TX 75409
 

MARVIN JONES
 
STE 805
 
101 E PARK BLVD
 
PLANO TX 75074
 

THE HONORABLE JODIE LAUBENBERG 
TX HOUSE OF REPRESENTIVES 
PO BOX 2910 
AUSTIN TX 78768 

BOB LINDBERG
 
210 S MCDONALD
 
MCKINNEY TX 75069
 

THE HONORABLE JERRY MADDEN
 
TX HOUSE OF REPRESENTATIVES
 
AUSTINTX
 

PAUL C MATHES
 
2704 NORTHRIDGE DR
 
RICHARDSON TX 75082
 

BILL MERTZ 
10051 LITTLE HORN CR . 
FRISCO TX 75035 

NANCY NEVIL 
CITY OF PLANO 
PO BOX 860358 
PLANO TX 75086-0358 

VICKIE PATIERSON 
106 LIBERTY DR 
WYLIE TX 75098 

JOHN CHARLES HARDIN 
11128 SHEFFIELD DR 
ANNA TX 75409 

DANHENRION
 
2090 EASTWOOD RD
 
MELISSA TX 75454
 

CYNTHIA KAMINSKY
 
500 S HWY 5
 
FAIRVIEW TX 75069
 

SHERRY LEONARD
 
11423 SHEFFIELD DR
 
ANNA TX 75409
 

NATHAN LOFTICE
 
PO BOX 301
 
MELISSA TX 75454-0301
 

STEPHEN B MASSEY
 
CITY OF ALLEN
 
305 CENTURY PKWY
 
ALLEN TX 75013
 

THE HONORABLE BRIAN MCCALL 
TX HOUSE OF REPRESENTATIVES 
AUSTINTX 

DIANE MILLER 
POBOX 126 
MEUSSATX 75454 

RANDYOTIO 
47 TR RIDGE DR 
MELISSA TX 75454 

THE HONORABLE KEN PAXTON
 
TX HOUSE OF REPRESENTATIVES
 
PO BOX 2910
 
AUSTIN TX 78768
 

ELLEN HARTLEY
 
PO BOX 324
 
MELISSA TX 75454
 

CHARLIE & LIZ JAMES 
PO BOX 21 
ANNA TX 75409 

KENT LAMB 
11813 WILD ROSE LN 
ANNA TX 75409 

SCOTT LEUTWYLER . 
PO BOX 515563 
DALLAS TX 75251-5568 

KIMBERLY AIRHART MONK 
9553 CR 472 
ANNA TX 75409 

GEORGE PAPAGEORGE 
STE 216 
1800 E SPRING CREEK PKWf 
PLANO TX 75074 

PAUL L & CAROLE E PETERS 
367 LONE STAR RD 
WHITESBORO TX 76273 



GEORGE PUREFOY 
15601 BIGTHORN TRL 
FRISCO TX 75035 

JD & QUINCY ROLLINS 
9262 CR419 
ANNA TX 75409 

ASHLEY SCHUERMANS 
9591 CR472 
ANNA TX 75409 

THAD SHERLEY PRESIDENT ELECT 
DAVID 
PO BOX 301 
ME;L1SSA TX 75454.-0301 

PETESPIROS 
PO BOX 516204 
DALLAS TX 75251-6204 

JOAN HENDRICKS SWALWELL 
CR424 
PO BOX 5720 
ANNA TX 75409 

JOANNA VANAUKER 
BDPRODCORP 
PO BOX 836075 
RICHARDSON TX 75083-6075 

BEN WHISENANT 
6908 SHOREVIEW 
MCKINNEY TX 75070 

GEORGE PUREFOY 
CITY OF FRISCO 
6891 MAIN ST 
FRISCO TX 75035 

JD ROSS
 
5922 FIRECREST
 
GARLAND TX 75044
 

THE HONORABLE FLORENCE SHAPIRO 
TX HOUSE OF REPRESENTATIVES 
RM 3E.2 
PO BOX 12068 
AUSTIN TX 78711 

KELLY SIMPSON
 
11465 WILD ROSE LN
 
ANNA TX 75409
 

MATTHEW H STOCKTON
 
4915 BROOK LN
 
ANNA TX 75409
 

JIM JAKE TEMPLIN REVEREND
 
11316CR475
 

.. ANNA TX 75409 

BEVERLY VICKERS·.
 
. 3221 BERRY HOLLOW DR
 

MELISSA TX 75454
 

DANIELLE WOELFLE
 
300 BRIARWOOD
 
WYLIE TX75098
 

EDWIN RAY 
2504 DEWBERRY cr 
MELISSA TX 75454 • 
ASHLEY SCHUERMANS 
9655 CR 472 
ANNA TX 75409 

RM SHERLEY 
PO BOX 217 
ANNA TX 75409 

THE HONORABLE GARY SLAGEL MAYOF 
CITY OF-RICHARDSON 
PO BOX 830 
RICHARDSON TX 75080 

• 
BONNIEWENK 

STE 401 
1904 W WHITE AVE 
MCKINNEY TX 750m 
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KIM AIRHART MONK 
9553 CR 472 
ANNA TX 75409 

e 
CLAIRE ANDERSON
 
1923 THORNBERRY DR
 
MELISSA TX 75454
 

SUSAN BRADLEY CITY ADMINISTRATOR 
CITY OF MELISSA 
PO BOX 409 
ANNA TX 75454 

KELLEY BURGESS
 
11758 CR 509
 
ANNA TX 75409
 

ALICE BUSTILLOS
 
1622 GRANDBERRY DR
 
MELISSA TX 75454
 

~HARON CHANDLER
 
, 2355 WILLIS LN
 
. CELINA TX 75009
 

HELEN CLARK
 
11032 SCOTTSMEADOW DR
 
DALLAS TX 75218-1233
 

MIV.E COMBEST
 
1611 GRANDBERRY DR
 
MELISSA TX 75454
 

MR WILLIAM DOCEKAL
 
4408 SHADYWOOD
 
MCKINNEY TX 75070
 

BECKY AIRHART .SMITH
 
7370 FM 545
 
BLUE RIDGE TX 75424
 

RAY BAKEY
 
4948 N HIGHWAY 75
 
MELISSA TX 25454
 

,BOBBY BROOKS 
508 TITUS 
MCKINNEY TX 75069 

KERRY BURLESON
 
3540 FM 545
 
MELISSA TX 75454
 

CHERYL BYRD 
1220 FANNIN 
MELISSA TX 75454 

MR & MRS ROGER CHRISTIANSEN 
8645 CR 419 
ANNA TX 75409 

SUSAN CLARK 
602 TANBARK CT 
COPPELL TX 75019 

rAT DNJI[L 
3848 CR 338 
MELISSA TX 75454 

CHARLES GALBRAITH 
2425 VIRGINIA PKWY 
MCKINNEY TX 75069 

WILLIAM ALGUIRE 
10487 CR 419 
ANNA TX754al 

MELISSA BELANGER 
7500 ROLLING BROOK STE 808 
FRISCO TX 75034 

DENA BRYANT
 
PO BOX 309
 
MELISSA TX 75454
 

JAY BURNETT
 
1310 CR 362
 

. MELISSA TX 75454 

CYNTHIA COMBEST 
1611 GRANDBERRY DR 
MELISSA TX 75454 

RICHARD C!'.'·J1S 
RT 3 BOX313 
GROESBECK TX 76642 

TOMAS GANEVARO 
209 COVEY LN 
MCKINNEY TX 75071 

TIM GAUS CAROLYN GIDNEY CHRIS GRAY 
-"21 HIGHWAY 121 9675 SH 121 3202 BERRY HOLLOW 

eUSSATX 75454 ANNA TX 75409 MELISSA TX 75454 



W GRIFFIN ERIK HEINZ MARK HELTERBRAND 
5864 E F 4515 2904 BERRY RIDGE CT 4201 MEAD 
ANNA TX 75409 

MR & MRS TED HICKS 
1501 BARCLAY DR 
RICHARDSON TX75081 

BOBBI HOENIGMAN
 
PO BOX 342
 
MELISSA TX 75454
 

MARK MCCLURE
 
1921 THORNBERRY
 
MELISSA TX 75454 .
 

TERI NEWSOME 
2802 MCKINNEYST 
MELISSA TX 75454 

MR MIKE PREVILLE 
3208 BERRY HOLLOW DR 

.MELLISSA TX 75454 

. STEVE .RHODES 
11968 WILD ROSE LN . 
ANNA TX 75409 

J ROLLINS
 
9262 CR 419
 
ANNA TX 75409
 

THAD SHIRLEY PRESIDENT ELECT 
DEFENDERS OF AMERICANS VOICEIDECISION 
MAKING 
POBOX 301 
MELISSA TX 75454-0301 

JERRI SPARKS 
2007 HARRISON 5T 
MELISSA TX 75454 

MELISSA TX 75454 . 

SKIP HILL 
5923 E FM 455 
ANNA TX 75409 

PAT JONES
 
5782CR471
 
MCKINNEY TX 75071
 

MR & MRS AARON MCKINNEY 
1912THORNBERRY DR 
MELISSA TX 75454 

MR & MRS LARRY PARKS , 
402 W KAUFMAN 
ROCKWALL TX 75087 

DR & MRS MARK QUINN 
5376 FM545 
MELISSA TX 75454 

MIKE RICHARDSON 
7711 CR 502 
BLUE RIDGE TX 75424 

LESA SAMUELLS 
12526 CR 511 
ANNA TX 75409 

MR &-MRS HENRY SKRABANEK 
4715 CHAPEL HILL RD· 
DALLAS TX 75214 

MS ELIZABETH STRANGE
 
9329 FM 1827
 
ANNA TX 75409
 

PLANO TX-750~ 

•
DON HIXON
 

PO BOX 172
 
MELISSA TX 75454
 

J KENNEDY 
4958 BROOK LN 
ANNA TX 75400 

• 
HENRY ROBINSON 
1320 FANNIN RD 
MELLISSA TX 75454 

BECKY SETTJE 
4965 BROOK LN 
ANNA TX 75400 

MIKE & CINDY SOLOMAN 
2503 DEWBERRY CT 
MELLlSSSA TX 75454 

-ANDREW SUDMAN 
1924 THORNBERRY 
MELISSA TX 754 • 



LAURA TAYLOR EARL TERRY PAULA &CHRIS TIEDEMANN 
POBOX 2013 2135 EASTWOOD 1920 THORNBERRY DR 

•
MCKINNEY TX 75070

JOHN VROMAN 
1610 GRANDBERRY, 
MELISSA TX 75454 

MR & MRS RON WINKLER 
6 SHADYBROOK .erR 
MELISSA TX 75454 

LINDA WRIGHT 
3901 QUEENS CT 
GARLAND TX 75043 

• 

MELISSA TX 75454 

BONNIE WENK 
1904 W WHITE AVE STE 401 . 
MCKINNEY TX 75069-3243 

CLAUDE WRIGHT 
9075 CR 504 
BLUE RIDGE TX 75424 

MELISSA TX 75454 

MR DAN WHITLIFF 
12410 DEER TRACK 
AUSTIN TX 78727 

DAVID WRIGHT 
6920 FM 2933 
MELLISSA TX 75454 
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AN'ORDER	 approvin~~e App~icationofNo~ Texas ~um2r~~water~~~~ ~ ~ 

For Mumclpal SolId Waste Penmt No. MSW-229i~TCEQ ~~cket 
No~ 2002-0745-MSW; SOAH Docket No. 582-02-3386 

On October 8, 2003, the Texas Commission on Environmental Quality! (Commission) 

considered the Application ofNorth Texas Municipal Water District (NTMWD or Applicant) for 

Municipal Solid Waste Pennit No. MSW-2294 (the Application). NTMWD seeks authority to 

construct and operate amunicipal solid waste landfill, called the 121 Regional Disposal Facility (121 

RoF), to be loc~tediti Collin County, Texas. The application was presented to the Commissionwith 

a Proposal forDecision by Robert F. Jones, Jr., Adininistrative LawJudg~ with the State Office of 

Administrative Hearings. A preliminary hearing waS conducted concerning the application' on 

August 13,2002, and anevidentiaryhearing on the application was convened on March 10,2003, •
in the courtroo~ ofCounty Court at Law #7, 1800 North Graves, McKinney, C~nin County, Texas. 

The hearing ended on March 13, 2003, and the record closed on April 18, 2003. 

The following w~ designated as parties to the proceeding: Applicant NTMWD, represented 

byKerry Russell and AngehlK. Moorman; the Office.ofPtiblic Interest Counsel (OPIC), represented 

by Mary Alice Boehm; and nUmerous Protestants represented by Richard W. Lowerre, spetificafIy 

(1) Defenders ofAmericans' Voice inDecision-Making, Inc. (D.A.V.ID.) ana its members; (2) Mr. 

Wesley Burgess, Individually and for the Burgess Family;2 (3) Ms. Rebecca Rollins Bona, 

Individually and for the Rollins Family Trust; (4) Mr. A.B. Roper, Individually and for the Roper 

Family; (5) Mr. John Mrhart, Individually and for Ms. K,imberlyAirhart.Monk and Ms. Modene 

I The Application was filed with the Texas Natural Resource Conservation Connnission or TNRCC, which was . . 
subsequently renamed the TCEQ. For convenience sake, all references are to either the Connnission or the TCEQ. 

2 Mr. Burgess and his family subsequently withdrew their participation.. • 



• Carroll; (6) Ms. Susan Clark, Individually and for the.Helen Clark Farnily Trust. The Executive 

Director (EP) of the TCEQ did not participate as a party. 

After considering the Administrative Law Judge's Proposal for Decision and the evidence 

and arguments presented, the Commission makes the following Findings of Fact and Conclusions 

of Law: 

FINDINGS OF FACT 

A. 

1. 

GENERAL FINDINGS 

Background 

• 
2. NTMWD filed an Application with the Commission on April 30, 2001, seeking to pennit a 

new Subtitle D, Type I municipal solid waste (MSW) landfill and associated facilities, 

known as the 121 Regional Disposal Facility (121 RDF) located in northeastern Collin 

County;1'exas" apPlOximalety 1;1 miles northeast ofthe-mterseetion-tlf-State-Highway'-tl":t2+1---

(SH 121) and Farm~to-Market Road 545 (pM 545). 

3.	 NTMWD owns 'approximately 1,460 acres at the site of 121 RDF (NTMWD Property). 

4.	 NTMWD is a conservation and reclamation district createdby the Texas Legislature pursuant 

to Article XVI, Section 59 of the Texas Constitution at the request of ten cities under the 

North Texas Municipal Water District Act in 1951. NTMWD provides regional wholesale 

water service to approximately one million customers, regional wastewater service to 

approximately 500,000 customers, and regional solid waste disposal services to 

approximately 400,000 customers within its thirteen member cities and twenty-eight non

member contract entities across four counties north of the City of Dallas, Texas. 

•	 
2
 



5.	 NTMWD operates a"Regional Solid Waste Disposal System (Solid Waste System) in the 

general area of the East Fork of the Trinity River. NTMWD currently operates two •
landfills-the McKinney Landfill and the Maxwell Creek Landfill-and three transfer 

stations-the Lookout Drive Transfer Station in the City of Richardson, Texas, and the 

Parkway and Custer transfer stations in the City of Plano, Texas.· 

6.	 The Solid Waste System serves the member cities bfRichardson, Allen, Frisco; McKinney, 

and Plano, and provides solid waste disposal services to otherparticipating, but non-member 

cities, Collin County, private contractors, and area citizens.. Such solid waste disposal 

services are provided at NTMWD's McKinney Landfill. 

7.	 The McKinney Landfill is the designated landfill for Collin County, Texas. 

8.	 121 RDF will replace the McKinney Landfill, which is· preparing for final closure. 

Authorized waste will be accepted at 121 RDF at an initial rate of approximately 1,700 tons 

per day, six days per week, or approximately 500,000 tons of waste per year.
.	 . 

. . •
9.	 The permit boundary of 121 RDFencompasses 673.49 acres ofNTMWD Property. 

10.	 The disposal footprint of 121 RDF will encompass approximately 450acres. The buffer 

zone is a minimUm 0[300 feet wide where the permit boundary and the property boundary 

are coincidenLThe buffer zone between the permit boundary and the footprint ofthe landfill 

is a minimum of 150 feet wide where the permit boundary is inside the property boundary. 

11.	 The total volume of 121 RDF will be 142 million cubic yards. The total landfill volume
 

available for wast~ disposal is approximately 11 0 million cubic yards oi: 60 million tons.
 

l'i 
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12.	 The site life for 121 RDFis estimated to bein excess of forty years. ~ ~ .. 
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• 13. ' NTMWD has sufficient property rights in the site of 121 RDF to ensure right-of-entry until 

the end of the post-closure care period. 

14.	 The coordinates of the site of the permanent benchmark are latitude N 33° 17' 26.74556", 

longitude W 96° 30' 51.22736", elevation 654.5 feet msl. The'pennanent benchmark will 

be (1) a standard bronze survey marker set in concrete and will have the permanent 

benchmark elevation and survey date stamped on it; (2) referenced to at least one National 

Vertical Datum Benchmark; (3) located at the landfill grid origin as State Plane coordinate 

position N7158500 feet, E2571500 feet; and (4) established at 121 RDF prior to construction 

in an area that is readily accessible and will not be disturbed during the disposal process~ 

15. '	 NTMWD has provided a list and map identifying all adjacent property owners and all 

property owners within ~OO feet of 121 RDF as of the date the'Application was submitted 

to the Commission. 

• 16. Under the proposed permit, 121 RDF may accept MSW resulting from municipal, 

community, commercial, institutional,' and recreational activities, including putrescible 

wastes, rubbish, ashes, brush, and construction and demolition debris. 

17.	 , Under the proposed permit, 121 RDF may accept Class II and Class ill industrial waste (non

hazardous), provided that receipt ofthese wastes does not impair the operation of 121 RDF. 

18.	 Under the proposed permit, certain special wastes may be accepted at 121 RDF as specified, 

in the Application. 

19.	 Under the proposed permit, special wastes that require prior written approval from the 

Commission will not be accepted at 121 RDF until prior written a~~oval frd'~ tlp\ c, 

Commission has been received. Class I Industrial Waste (nOn-ha.zard~S) ~l ~d,t ~~ I ;::~~, 
_".l.:._	 ~ ~.;~: :' !.-:'~.," 

accepted without prior written authorization from the Commission. ~<' ;~; \\y~ r " 
. .	 ~~ -,;~ :':, ., C'J I - ~ "";'.' • 
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20. Under the proposed permit, 121 RDF will not accept any wastes classified as hazardous by •
the Commission or the U.S. Environmental Protection Agency (EPA), as defmed in 40 

C.F.R. § 258.20 and part 261 ,pQ1ychlorinated biphenyl (PCB) wastes as defined in 40 C.F.R. 

§ 258.20 and parts 261 and 761, radioactive wastes, wastes transported in bulk: containers, 

liquid wastes, used oil filters, used oil, and lead acid batteries. 

".. 0 

!;fJ· >';u. 

B. g~ ~~II ~ 
Procedural and Notice Issues !iff r-' ~'l~ 11 ' 

. .... ~ ff' ~.:; ,~# ,111 t~ii 
21. The Application was deemedachninistratively complete by the Co~i.~sio~ll May)lQ:r,·: 

2001. .. .. ... ~1~ gtlQtft 
22. The Notice ofReceipt ofApplication and Intent to Obtain a MuniCipal S01id WastJ!1Jermit, 

Proposed Pennit No. 2294 was published in both the Plano Star Courier, the newsp~per 

with the largest circulation published in Collin County, and the Dallas Morning News, the 

newspaper with the largest circulation in Collin County, on iV1ay 31, 2001. It was also • 

published in the McKinney Courier Gazette, a newspaper published in Collin County and . 

designated as the official newspaper for public notices by the cities ofMelissa and Anna, on 

. May 31, June 1, and June 3, 2001. 

23. A Commission-sponsored public meeting was held on August 14, 2001, in the City of 

Melissa, Collin County, Texas~ 

24. The Notice ofPublic Meeting on an Applicationfor Municipal Solid Waste Permit No. 2294 

was published on July 26, August 2, and August 9, 2001, in thePlano Star Courier, the 

newspaper with the largest circulation published in Collin County, the Dallas Morning News,. 

the newspaperwith the largest circulation in Collin County, and the McKinney Courier. 

Gazette, a newspaper published in Collin County and designated as the official newspaper 

for public notices by the 'cities ofMelissa and Anna.. 
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• 25. The Application was deemed Technically Complete by the Commission on May 24, 2002. 

26.	 The Amended Notice ofApplication, Preliminary Decision and Contested Case Hearingfor 

a Municipal Solid Waste Permit was published in the Plano Star Courier, the newspaper 

with the largest circulation published in Collin County, on July 10, 2002. It was also 

. published in the Dallas Morning News, the newspaper with the largest circulation in Collin 

County, and the McKinney Courier Gazette, a newspaper published in Collin County and 

designated as the official newspaper for public notices by the cities ofMelissa and Anna, on 

July 11, 2002. 

27.	 On May 28,2002, NTMWD requested a direct referral to the State Office ofAdministrative 

Hearings (SOAH) for a hearing on the Application. 

• 
28. On July 9, 2002, the Office of the Chief Clerk of the Commission mailed the Amended 

Notice ofApplication, Preliminary Decision and Contested Case Hearingfor a Municipal 

Solid Waste Permit to the then-identified participants to the proceeding, to other potentially 

affected persons identified in the Application, to the landowners named in the Application, 

to various state and local agencies and officials, to state legislators for districts in which 121 

RDF is located, and to other persons specified in Commission regulations. Potentially 

affected persons receiving notice generally included those landowners within 500 feet of121 

RDF, but not those landowners outside 500 feetof 121 RDF. All persons intending to 

request party status at the hearing were requested in the Amended Notice ofApplication, 

Preliminary Decision and Contested Case Hearingfor a Municipal Solid Waste Permit to 

attend the jurisdictional hearing. 

29..	 The jurisdictional hearing was held on August 13, 2002, in the City of McKinney, Collin 

County, Texas.	 ~_ 
E~ 
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30.	 The following were named as parties to this proceeding: 

a.	 NTMWD. •b.	 The Office of Public Interest Counsel (OPle) of the Commission. 

c.	 Defenders of Americans' Voice in Decision-Making, Inc. (D.A.V.I.D.) and its 

members; Mr. Wesley Burgess, Individually and for the Burgess Family;3 Ms. 

Rebecca Rollins Bona, Individually and for the Rollins Family Trust; Mr. A.B. 

Roper, Individually and for the Roper Family; Mr. John Airhart, Individually and for 

Ms. Kimberly Airhart Monk and· Ms. Modene Carroll; and Ms. Susan Clark, 

Individually and for the Helen Clark Family Trust (collectively "Protestants"). 

d.	 Other persons who were named, but subsequently withdrew, as parties were: the 

Galbraith Trust; Mr. Jim Jake Templin, Individually and for Mr. William L. Templin 

and Ms. Joyce Roper Templin; the Stoney Point CemeteryAssociation; the Brinlee 

Cemetery Association; Mr. John Carter; R.A. Properties; Pate Rehabilitation, Inc.; 

Mr. Thomas Reaves, Individually and for Ms. Margaret Reaves and Mr. George 

Reaves; Mr. Byron Stewart; and Mr. John Stewart, Individually and for Ms. Deby 

Stewart. 

e.	 The Executive Director (ED) of the Commission. filed notice 011 August 9, 2002, •indicating that it did not intend to participate as a party to this proceeding. 

31.	 The contested case hearing on the Application was conducted March 1{}-13, 2003, in the City . 

ofMcKinney, Texas. The evidentiary record closed on April 18, 200~._ 
.	 S~ """ 

~~ 
~~. 

"-f~::-:' 

~;~~~-.. 

N·~~..~~; 

~J~; 
~;t 
~~_ oC 

3 Pursuant to a letter dated March 4, 2003, Mr. Burgess has requested to withdraw as a party to the proceeding. 
No Order dismissing Mr. Burgess as a party has been issued by the Administrative Law Judge. 
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• c. The Application 

32. NTMWD appointed Pierce L. Chandler, Jr., P.E., as the Engineer of Record for the. 

Application. The Application was prepared under Mr. Chandler's direction and supervision, 

in coordination with a team of technical experts. Dr. Robert S. Kier, Ph.D., was the Project 

Manager for the development of the Application. 

33. The seals of Mr. Pierce L. Chandler, Jr., P.E., Mr. Robert J. Brandes, Ph.D., P.E., or Mr. 

Carey M. Witt, P.E., professional engineers licensed in the State ofTexas, were affixed to 

all engineering plans, drawings, and calculations, and on the Application cover pages as 

directed by the Texas Engineering Practice Act. ~ ~ - ~ ~ I 

34. The Application contains venfication ofNTMWD's legalstatus. 

~~. r 

~ ~ r.~ 
;i~ ~ I 
~ hl !~ 

35. 
. '. .' {~,~,'., Q ..~~. :\.. ~';:;~ 

The Title Page ofParts I & II of the Application identifies that: the name~the p*ect is th'er

• 121 RDF; theapplicationis forpermitNo.MSW-2294;th.eapPlicantis~~;12a~il 
is located in Collin County, Texas; and the d~te that the Application was deMed tecIJL~a11y 

complete by the ED. Parts I & IT of the Application include a Supplementary Technical 

Report, describing the purpose of the 121 RDF and the Application. The Title Page, Table 

ofContents, and Supplementary Technical Report set olitin Parts I &'n of the Application 

are sealed in accordance with the Texas Engineering Practice Act.· 

36. The Application contains maps identifying the following: the prevailing wind direction; all 

known water wells and structures within 500 feet of 121RDF; any schools, licensed day care 

facilities, churches, hospitals, cemeteries, ponds, lakes, and residential, commercial, and 

recreational areas within one rrUl~ of 121 RDF; the location of all roads within one mile of 

121 RDF that will be used for access to 121 RDF; latitudes and longitudes; area streams; 

airports within five miles of 121 RDF; the pennit boundary of 121 RDF; any drainage, 

•
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pipeline, and utility easements within or adjacent to 121 RDF; and any archaeological sites, 

historical sites, and sites with exceptional aesthetic qualities adjacent to 121 RDF. 

• 

37. The Application identifies the location of 121 RDF on the Texas Department 

Transportation's (TxDOT) General Highway Map for Collin County; Texas. 

of 

38. The Application contains a U.S. Geological Survey 

topographic map, identifying the location of 121 RDF.· 

7.S-minute quadrangle general 

39. The Applicationcolltainsa list ofadj ace11t and potentially affected landowners tha! is keyed 

to the landownership map., The map shows all property owners within SOO feet of 121 RDF. 

41. . • 
42. 

43. The Application includes fill cross-sections showing the top ofthe proposed fill, maximum 

elevation of the proposed fill, top of the final cover, top of the wastes, existing ground, 

bottom of the excavations, side slopes of trenches and fill areas, landfill gas monitoring 

probes, and subsurface water· monitoring wells. There are sufficient fill cross-sections, both 

latitudallyand longitudally, so as to accurately depict the existing and proposed depths ofall 

fill at 121 RDF. 

9 • 



'. .44, 
-

The Application includes maps showing 121 RDF prior to any grading, excavation, and/or 

fill operations. The maps show the location and quantities of surface drainage entering, 

exiting, or internal to 121 RDF. 

45. The Application contains a property owner affidavit executed "by Mr. James M. Parks, P.E., 

on behalf of NTMWD. The affidavit includes: the legal description of 121 RDF; 

acknowledges that the State of Texas may holdNTMWD either jointly or severally 

responsible for the operation, maintenance, and closure and post-closure care of 121 RDF; 

acknowledges that NTMWD will file an affidavit to the public withthe county deed records, 

at the time 121 RDF begins operating as a MSW landfill, advising that the land where 121 

RDF is located has been used for a solid waste facility; and acknowledging that NTMWD 

and the State ofTexas will have access to 121 RDF during the active life and for a period of 

not less than thirty years after closure for the purpose of maintenance and inspection. 

46. The Application contains a listing of all permits or construction approvals received or 

• applied for pursuant to: the National Pollutant Discharge Elimination System (NPDES) 

program under the federal Clean Water Act (CWA); the waste discharge program under TEX. 

WATER CODE Chapter 26; the nonattainment program under the federal Clean Air Act 

(CAA); dredge or fill pennits under the federal CWA; and other applicable environmental 

permits. 

47. -The Application contains the location restriction certifications ofcompliance for fault areas,. 

seismic impact zones,unstable areas, airports, floodplairis, wetlands, and endangered species. 

48. NTMWD appointed Mr. James M. Parks, P.E., the Executive Director ofNTMWD, as 

NTMWD's agent for all purposes related to the Application. 

49. 
~~. . ~~ ~ ,{I 

The Application provides data of sufficient completeness, acc~y, rWld;:; :~I~o/ 
. vo"_ 0~~ ~ :.~ :~~ ~: 

demonstrating that the operation of 121 RDF will pose no reasonable Ilrpl:HI::bili~9fK9v~ts;~ 

. t;~ ;_ N :.~ l ~/:j: ~~~ 

;"..:.-;..... ".;-' 
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. effects on the health, welfare, environment, or physical property of ~e~by residents and 

property owners. • 
50. The Application was signed by Mr. James M. Parks, P.E., Executive Director ofNfMWD. 

51. The ED issued Final DraflPennit No. MSW..;2294 on May 24, 2002. 

53. 

D. 

.52. -

CONTESTED ISSUE FINDINGS 

Site Operating Plan 

.The ED issued the required Summary of Compli~ceHistory on May ~ 2002. ~ I:: 
~~ g ::: ~ JI ~ 
t~ ~~~; ~ I .,~ 

The ED filed its Response 10 Public Comment on March 10, 2003. i,m .~ il ~0lJU 
;; :~ :~.. c..> :j.'; _ \J'-!' • 

"3'2;:  ~ 2: t~ \~'-~;:-" 

., •• ;'; .~ . ..._.:.:•.,·.....:..:._..•:·.••..~.i \~\\~,:/i f~ .:,:
~Jg> " 't t: 
=: c:::: c~ =-~. 

54. The Application contains a Site Operating Plan (SOP) addressing the factors listed in 30 

TEx. ADMIN. CODE §§ 330.57, 330.111 through 330.134, and 330.136 through 330.139. • 
55. lfthe permit is issued, the Sit~ Development Plan, SOP; Final Closure Plan,: Post-Closure 

Care Plan, SLQCP, GWSAP, LGMP, Leachate and Contaminated Water Plan, Subsurface 

Water and Surface Water Protection Plans and Drainage Plan, Erosion and Sedimentation 

Control Plan, cost estimate and financial assurance documentation, and other related or 

·required-plans or documents listed in 30 TEx. ADMIN. CODE § 330:111 willbe part of the 

Site Operating Record of 121 RDF arid will beconi~ operational requirements for 121 RDF. 

56. The Site Operating Recmd will be maintained at 121 RDF, NTMWD's office in the City of 

Wylie,or an alternate location, ifrequested and approved by the ED. All original documents 

will be maintained at NTMWD's office in the City of Wylie. 
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57.	 The SOP specifies operating procedures for site management. Procedures addressed in the 

SOP include required notices, record keeping, inspections and maintenance, access control, 

.waste screening and enforcement of 121 RDF rules, fill operations, environmental protection 

measures, and fire control. 

58.	 The SOP includes descriptions of the functions of various landfill operations personnel, 

descriptions of the types and functions of equipment to be utilized at 121 RDF, and 

procedures for the detection and preventi on ofthe disposal ofregulated hazardous waste and 

PCBs. 

59.	 Under the proposed permit, 121 RDF will operate 24 hours a day, Monday through Satu~day, 

and will be open to the public from 8:00 a.m. to 5:00 p.m. on those days. 121 RDF will be 

closed on Sunday. 

60.	 The SOP provides that there will be a site sign, which will identify the type ofsite, the hours 

• and days of operation, the permit number, and the types ofwaste that can be received. The 

.sign will state that incoming loads must be covered or entrance to 121 RDF will be refused. 

61.	 Access to 121 RDF will be limited. The 121 RDF entrance offSH 121 will have a securitY 

fence with lockable gates. The entranc~ gate will remain locked during all hours that 121 

RDF is closed to the public. All four sides ofthe 121 RDF site will be fenced with chain link 

or barbed wire security fencing. Entry to the active portion of 121 RDF is restricted to 

designated personnel, approved waste haulers, and properly identified personnel whose entry 

is authorized by NTMWD. During operating hours, NTMWD personnel are to regularly 

watch for unauthorized persons in the vicinity of the working fac~~d at t~~~12 ~ \RDf 
entrance, as well as other areas of the site. g~~ ~ v5 ~ \ni 

: ~ ~~ ~	 ~ .~~~ .:.1 i~n: ': 
62.	 Largelbu1ky items not segr;gated at NTMWD's transfer stations:~~iU be&re¢~d";~:\ite 

citizens' drop-off and recycling area. ~~;::. 'is __~ "\}{} k 
'"" :' I, ~\1.1 
~:-; :-: t ~ 'i:~ 
~.:,_ •.• x~·.·.' .6 ~ '" 
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63. A largelbulky item recycling area will be designated near the "121 RDF entrance for the 

temporary storage of white goods and other r~cyclable items. 
• 

64. Vectors such as flies, birds, and rodents will be controlled at 121 RDF by minimizing the 

size ofthe working face, properly compacting waste, and covering waste withsoil at the end 

of each working day. The SOP also provides that approved pesticides or other means of 

control will be used, ifnecessary. 

65. The SOP contains procedUres to ensure that regulated hazardous waste and PCBs will not 

be accepted at 121 RDF. 

66. 

67. 

To prevent the disposal of regulated hazardous waste at 121 RDF. the SOP requires that 

NTMWD screen wastes, provi~e personnel training, reject haulers carrying unauthorized 

wastes, and perform random sampling. 

The SOP specifies procedures to ensure that special waste, as that term is defined at 30 TEx. 
ADMIN. CODE § 330.2, will not be accepted at 121 RDF until prior written approval from the 

>' 

Commission has been obtained, except with respect to certain special wastes the acceptance 

ofwhich is authorized in accordance with 30 TEX. ADMIN. CODE §.330.136(b). 

• 
68. The SOP specifies procedures 'for random inspections of incoming waste. 

69. 
. '. . 

The SOP contains procedures related to theurtloadingofwastes, sPef~fying t~~the ~at~ 

Attendant will monit~r all incoming loads and record the vehicle num~r and w~igpt;~i~j 
. ", . . '. t~ ~;: .~ . ~.~ ~~ \. '..".\: ':: .. 

or authorized personnel will direct haulers.and citizens to the appropria:te~$loiCljng'are~{M:~",:, ' 
t;.l.:· .-' .~-~~ \ ;'. ~',. "," 

Spotters and Equipment Operators will monitor the unloading ofth~W~ste &:ihd~~o~~g":> 
. . . ~ ~~ '.:: :. '-' ~~.8·· ~:;/:\ {" ~,~ ::,' 

face, which will be confined to as small an area as practical. ~~ ~:): '~'";: >~:. ';,t\ s;~; 

~S'\l ':~l~\ ~ 
$~ 
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70.	 Under the SOP, windblown material will be collected on a regular basis and returned to the 

.working face. Litter scattered about the site, along fences, across roads, and at the gate will 

be picked up at least once per week and re-dep?sited at the working face. NTMWD will be 

responsible for litter control along the public roads within two miles ofthe site entrance in 

either direction along SH 121. Rights-of-way will be policed on a regular basis. 

71.	 All-weather roads will be provided within 121 RDF. 

72.	 A water truck will be available to minimize dust on roadways, and a truck washing station 

willbe constructed to remove mudfrom the vehicle or clean the entire vehicle, ifnecessary. 

73.	 Open burning will not be allowed at 121 RDF. 

74.	 The site operator is .given authority to take appropriate measures to control odor. 

The SOP requires that daily cover of six inches of well-compacted earthen material not 

previously mixed with garbage, rubbish, or other solid waste will be spread over all exposed 

and compacted solid waste disposal areas at the end ofeach day's operations, or at least once 

every 24 hours, to provide vector, litter, fire, and odor control. 

76.	 The SOP requires that solid waste be spread and compacted evenly by a minimum of three 

passes of the landfill compactor. Each layer ·of waste will be thoroughly compacted to a 

thickness of approximately two feet. 

77.	 As each landfill cell reaches capacity, a minimum of twelve inches of intermediate cover 

(consisting of on-site soils) will be placed over the waste as intermediate cover and 

compacted in order to establish a firm base for final cover placement. All intermediate cover 

will be graded to prevent ponding ofwater~ §Q ~(i 

14 ~il': l~, 
... :-. 
~~. 

: 

.	 c....>.- j 

~§\ t,	 ~li r~~il j~ 
~~ g~
 



78. 

·79. 

The SOP prohibits scavenging. 

Salvaging of recycled materials will be limited to NTMWD personnel and will not be 

allowed to interfere with prompt sanitary disposal of solid waste or to create a public health 

nuisance. 

• 
80. Salvaging of special wastes, pesticides, rodenticides, fungicides, and herbicides containers, 

as well as Class I industrial waste, is prohibited. 

81. 

82. 

The SOP provides that the ponding ofwater over waste at 121 RDF, regardless ofits origin, 

will be prevented. Ponding water that occurs in the active portion of a landfill unit or on a 

closed unit will be eliminated as quickly as possible, and the area in which the ponding 

occurred will be filled and/or re-graded within seven days ofoccurrence, weather permitting. 

Contaminated water that collects on the working face Will be allowed to infiltrate the waste. 

Should contaminated water penetrate the waste column, it will becollected as leachate and 

managed accordingly. 

The SOP provides that a minimum of 1,000 cubic yards of soil will be stockpiled within 

2,500 feet of the working face to aid in fighting fires. N1MWD will, at all times, maintain 

sufficient equipment formovingthe soil stockpile to the working face. Landfill fires will be 

extinguished by smothering with cover material spread by a dozer or other suitable 

equipment. 

• 

84. 

83. The SOP contains specific fire-fighting and fire preventionprocedures, including procedur~ 

to be followed to prevent fires and steps to be followed to control firl0S. All eq'!igment will 
. . &1· R~ . 1\ ;

be equipped with fueextinguishers. . .. ~~ .. ~.~i .~. t.~%~ 

. .. ._~JI].~. t.~ j <\i':: 
The SOP provides sufficient information as to the size ofequipmet}!~g.beu~~t\ii.~l~~. 
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• 85. The SOP provides sufficient information regarding the fire-fighting training requirements 

and methods of fire- fighting training for all site personnel. 

86.	 The SOP provides sufficient information regarding the method used to document each 

employee's fire-fighting training, and it requires that fire-fighting training documentation 

be kept on site, for review by TCEQ inspectors. 

E.	 Location of Surface Water Controls 

87.	 Drainage Channel B-2 does not cross the permit boundary and is not, at any point, located 

outside ofthe permit boundary. 

88.	 No drainage channels or other portions of 121 RDF's surface water controls are located 

outside of the pennit boundary. 

• 89. No structures, appurtenances, or improvements that would be used for the storage, 

processing, or disposal ofsolid waste at 121 RDF are located outside ofthe permit boundary. 

90.	 Some designated drainage areas are located outside of the permit boundary on other 

NTMWDland. 

91,	 The designated drainage areas located outside the permit boundary are not used for activities 

involving construction, operations, or maintenance for 121 RDF, but are used to prohibit 

future development to assure that increased flood flows at certain design points win not have 

flooding impacts on adjacent properties. 

92.	 The designated drainage areas located outside the permit boundary ar~on prope~ that is or 
. 3~ s~ II ; 

will be deed-recorded to restrict future development. . f\ ~.. .-. :~ ~. ~; \ Fr 
_." ~~ :': g ~:~ *' ~ i ,:,,". 

e--t :.-: ;.:
~'.£ !.\ . . ",' ,"~' - '.

;!;:":'	 N .. :::.~::"'i" .•.. 
'~~!,- . 

I.:.:; ..... 
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93.	 In at least one past permitting order, regarding Permit No. MSW-1745B, the TCEQ has 

allowed deed-restricted drainage areas to be located outside of the permit boundary. • 
94.	 The designated drainage areas are not part of the 121 RDF facility, as the term is defined in 

. 30 TEx. ADMIN. CODE § 330.2(48). 

F.	 Alteration of Natural Drainage Patterns 

95.	 Existing drainage patterns are as follows: 

a.	 Almost all of the drainage from the 121 RDF site currently moves into the Brinlee 

Branch to the north or into the South Tributary to the south; 

b.	 After the Brinlee Branch and South Tributary join, the Brinlee flows to the east into 

Sister Grove Creek, a tributary ofLake Lavon on the East Fork ofthe Trinity River; 

c.	 . In the southwest corner of the 121 RDF site, drainage flows west into Stiff Creek, 

and then into Sister Grove Creek; 

d.	 In thePanbandle of the 121RDF site, drainage flows into StiffCreek, and then' into 

Sister Grove Creek. • 
96.	 Post-development drainage patterns are expected to be similar to' those currently existing. 

97.	 A Surface Water Protection and Drainage Plan was prepared that demonstrates the pre

development and post-development conditions at 121 RDF.. Drainage calculations and 

drainage design. plans that contain the matters specified in 30 TEX. ADMIN. CODE 

§§ 330.55(b)(5)and 330.56(f) are included. The Surface WaterJ>rotectionandDrainagePlan 

includes adiscussion of drainage areas, the direCtion ofdrainage, the p.otmtial for :flpoding, 

drainag~ structures, and erosion and sedimentation control. '. fIT' g~ '!,,, . it' .~. t~ }.!i!·i 
~ ~ :."	 frl· .... 
~~.;..	 o· ",::.-. 

en 4: 6.:_:~ ..••• '_":'~'~~'~".' \~j:;' Ii '. :.:c-HM ~. - ,.. 
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• 98. The Application contains the required general topographic map and the Federal Emergency 

Management Agency (FEMA) Flood Insurance Rate Map (FEMA Map) for the area of121 

RDF, which is shown on each map. 

99.	 Pre-development and post-development hydrologic calculations were performed for the 121 

RDF site and included in the Application. Peak flow rates, velocities, .and runoff volumes 

from each ofthe 121 RDF drainage areas and the water surface profiles for Brinlee Branch 

and the South Tributary were determined. 

100.	 121 RDF has been designed with adequate run-on and run-offdrainage controls. 

101.	 121 RDF includes a run-on control system capable ofpreventing flow onto the active portion 

of 121 RDF during the peak discharge from at least a 25-year stOlID. 

102.	 121 RDF includes a run-off management system from the active portion of 121 RDF that 

collects and controls the flow from a 24-hour, 25-year storm. 

• 103. Calculations were performed that demonstrate that 121 RDF's perimeter drainage channel 

and detention pond design will minimize erosion and sediment. 

104.	 Analyses of peak flows, volume, direction of mn-off, and velocity of run-ofT show that 

natural drainage patterns will not be significantly altered as a result of 121 RDF. 

105.	 The design points· used by NTMWD to measure run-off adequately provide run-off 

measurements at the pemlit boundary. 

a. 

b. 

•	 
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Design Points 3 through 9 are not located at the pennit bound~, but adequately 
#r'6. 

provide measurements of run-off at the permit boundary; .E.f 
-' :':)= 

Design Points 10 through 12 are located on the permit bound~JF 
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106.' There are some discrepancies between the lag time calculations reflected mthe HEC-I (used 

to model existing conditions and the 100-year, 2-hour storm event) and those contained in 

the Application under the "summary of other calculations for existing conditions." • 
107. The differences between the lag times used in the HEC-l and those contained in the 

Application are not significant and do not affect the validity of the conclusions drawn from 

the drainage calculations relied on by NTMWD. 

108. Peak run-off flow rates are expected to increase at only two points-Design Points 4 and 

5-,as a result of121 RDF. 

109. The increase of peak flows at Design Points 4 and 5 will not cause an adverse impact 

downstream. 

11 O. 

Ill. 

The landfill final cover drainage calculations demonstrate that 121 RDF is designed to 

convey run-off produced from a 25-year stonn; to provide erosion protection, and to 

minimize sediment loss. 

Run-off volumes during the critical storm event are expected to increase, as result of the 

development of 121 RDF, at only four measured locations-'Design Points 5, 6,11, and 12. 

• 
112. Increased run-offvolume at Design Points 11 and 12 is insignificant in light of the relatively . 

small volumes involved and given the fact that peak flows at those design points will actually 

decrease through the use of detention ponds. ' 

113. 

•
 



• 114. The increased run-offvolume at Design Points 5 and 6 will not present a danger ofincreased 

erosion or flooding, given the use of detention pondsand other drainage tools at RDF 121. 

115.	 The increased run.,off volume at Design Points 5, 6, 11, and 12 is not a significant impact. 

116.	 At Design Point 7, run.:offvolumes are expected to decrease significantly as a result of the 

development of 121 RDF. 

117.	 The property located near Design Point 7 that is most likely to be impacted by decreased run

offvolume is owned by Albert Fuller. 

118.	 Albert Fuller has not participated in this proceeding and has indicated no formal opposition 

to the Application. 

• 
119. Th~ volume reduction at Design Point 7 with respect to the 1OO-year flood is not a significant 

impact. 

120.	 Peak run-off velocity is not expected to increase as a result of the development of 121 RDF. 

121.	 121 RDF is designed to prevent discharge ofpollutants into or adjacent to water in the State 

and waters of the U.S. Storm water controls for' 121 RDF have been designed consistent 

with Commission regulations for Type I MSW landfills and applicable EPA NPDES 

regulations. 

122.	 Under the proposed pennit,prior to commencing construction at 121 RDF,Nl'MWD is to .	 . ~ 

submit a Notice ofInten~ (NOl) to obtain pennitcoverage pursuant to th~ikeneral#;+nif for 

stonn water discharges related to construction activities. Prior to opera~8.n,~)~tq: 
. -~~: =, ~ r:;': ~ I',''': 

submit a NOI to obtainperrnit coverage pursuant to the Commissi~4j~gen~1p~~i~lfb .' .. 
.	 . ~: ~ ':; ..~ \.:~~: i~~' _" . 
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. dispose .of wastes from industrial facilities that discharge storm water associated with 

industrial activity. • 
123. The 121 RDF drainage plan, including the detention pond, has been designed to reduce the 

peak run-off from the developed 121 RDF to pre-development flow rates. The outlet 

structure for thedetention portion of the pond, also referred to as the principal spillway, is 

designed to convey the peak flow for the 1DO-year flood event. 

124. The run-off volumes and peak flood flows under both. pre-:development and post

developm'ent conditioIlB for BrinleeBranch and the South Tributarywere calculated utilizing 

theUSACE's HEC-l run-offmodel. For describing the variation ofrainfall with time in the 

HEC-l I11odel, a standard rainfall distribution" developed by the U.S. Soil Conservation 

.Service (SCS) and referred to as the "Standard Emergency Spillway and Freeboard 

Hydrograph (Table 6)" distribution, was used. 

125. Peak flow rates under bothpre-development and post-development watershed conditions for 

drainage areas ofless than 200 acres in size were calculated using the Rational Method. • 
G. Floodplain and Flood Issues 

126. 121 RDF is not located withi~ the limits ofthe regulatory 1OO-year floodplain as identified 

on the FEMA Map. A subtitle D Location Restriction Certification of Compliance for 

Floodplains, signed by Robert J. Brandes, Ph.D., P.K, is included in Parts I &ll, Appendix 

1& ll-E, of the Application., 

127. To evaluate flooding conditions along Brinlee Branch and the South Trib~tary, an analysis 

ofwater surface profiles corresponding to'the 1DO-year flood event waS perfonnedusing the 

USACE's HEC River Analysis System (HEC-RAS) computer prograr'Q. 

21 
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• 128. The areas around design points 4 and 5, which are alleged to be located In the regulatory 

limits of the 100-year floodplain, are not lowland nor relatively flat and are not within the 

floodplain. 

129. The dams located at Design Points 4 and 5 are designed to capture and hold run-off in those 

areas. Pre-existing ponds in those areas will not cause higher flooding upstream, nor will 

.waters released from the areas cause faster flow, higher floods or greaterpotential for water 

damage downstream. 

130.. The drainage channels on the final cover system are designed to accommodate the 100-year 

rainfall event. 

131. The level ofperimeter channels around 121 RDF are lower than the elevation of the toe of 

the landfill. Perimeter berms enclose the perimeter chaimels, which are designed to contain 

the 100-year flood waters at depths of less than one and on~-ha1ffeet. 

• 132. 121 RDF will not restrict the flow ofthe 1OO-year flood, will not reduce the temporary water 

storage capacity of the floodplain, and will not result in washout of solid waste posing a 

hazard to human health aild the environment. 

H. Geology and Groundwater Monitoring . 

. 133. Part III, Site Devel?pment Plan, Attachment 4, Geology Report, ofthe Application, with the 

exception of Section 7.0, Geotcch.'1ical Report, wus prepared by a certified professional 

geological scientist and qualified groundwater scientist, as that term is defined by the 

Commission at 30 TEX. ADMIN. CODE § 330.2(110). Section 7.0, Geqtechnical R~ort, of 

the Geology Report was prepared by a professional engineer licensed ~~~ State~1T~~~;~: 
-;r· ~ t~~ ... lL(. 
~~:., N ':',' '.<: : 
~~::... : 
:_~~.:'-

.•.•:.;... '.';'}~~::' .. ,

'-'w:/ \:;,!' 

• 
22 o ::l~h~~ \\ 

.~ ~~ 
o~ 

'f: 



134.' 121 RDF is located in the East Fork Trinity River Basin in Collin County~ Physically, 121 

RDF is situated'on an upland drainage divide between Brinlee Branch on the north and an 

"unnamed tributary to Brinlee Branch on the south (South Tributary). 
• 

135. 121 RDF is located in a belt ofUpper Cretaceous sedimentary rocks that crop out along the 

outer margin of the Gulf Coastal Plain in aphysiographic province known as the Blackland 

Prairie. The Blackland Prairie comprises primarily poorly dramed, low hydraulic 

conductivity clays. 

136. The principal Cretaceous System rocks within the first 1,000 feet below the 121 RDF belong 

to two groups, the Austin Chalk and the Eagle Ford Shale. The E~gle Ford, the lower of the 

two groups at 121 RDF, is approximately 475 feet thick and is divid~d into two units, the 

Britton and the Arcadia Park. 

137~ The lower part ofthe Britto:i:i consists ofmoderately hard calcareous clay shale. Inthe upper 

part of the Britton, the shale is less calcareous and softer and contains limestone and 

claystone concretions. • 
138. The Arcadia Park consists of three parts. The lower part is clayey shale overlain by the 

middle part consisting ofone to three feet ofthin flaggylimestone. The upper part conSists 

of clayey shale containing numerous calcareous concretions. 

i39. The'baseofthe Eagle Ford at 121 RDF is at a depth of about 1,300 feet or about 650 feet 

below sea level. 

140. A detailed discussion of the geol~gy of 121 RDF is located in Part Iij, Site Dey~lopment 
· " " , , .. ' ' ~~' ~~ i\ ~ 

, Plan, Attachinent 4, Geology Report, of the ApplicatIon. , P..'i~ ~?, 'J \ ;":': . ;;~~ .~~J ~~\,) 
::1: . . '. :~.•. 
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141.	 The Austin Chalk is the geologic unit exposed at the surface ofl21 RDF. The Austin Chalk 

is subdivided into three units: the lower chalk, the middle marl, and the upper chalk. The 

base of the Austin Chalk at 121 RDF is at a depth of about 975 feet or about 225 feet below 

sea level. The upper unit of the Austin Chalk underlies the entire 121 RDF. 

142.	 121 RDF is covered by four general soil types: the Houston Black soil association, the 

Austin Silty Clay, the Stephen-Eddy complex, and the Eddy gravelly clay loam. 

143.	 121 RDFwas examined for the presence 0 ffaulting through site reconnaissance, examination 

ofboring log data, and a review of geological literature and maps of the area. 

144.	 There are no active faults on or within two hundred feet of 121 RDF that have had 

displacement in Holocene (Recent) geologic time. A Subtitle D Location Restriction 

Certification of Compliance for Fault Areas, signed by Mr. H.C. Clark, Ph.D., is included. 

in Parts I & II, Appendix I & II-E of the Application. 

• 145. 121 RDF was examined for the presence ofunstable areas. No poor foundation conditions, 

no areas susceptible to mass movement, and no karst terrains were found at 121 RDF. There 

are no unstable areas at 121 RDF.· A Subtitle D Location Restriction Certification of 

Compliance for Unstable Areas, signed by Mr. Pierce L. Chandler, Jr., P.E., is included in 

Parts I & II, Appendix I & II-E ofthe Application. 

146.	 121 RDF is located iii an area having a maximum horizontal acceleration ofless than 0.10 

. g (force of gravity), with a ninety-percent probability of not being exceeded in 250 years; 

thus, 121 RDF is not located in a seismic impact· risk zone.. A Subtitle D. Location 
.	 - . ~. . 

Restriction Certification ofCompliance for Seismic ImpaetZones, sign~~y Mr. H~. CINk, I.' 

Ph.D., is included in Parts I & II, Appendix I & II-E of the Applicat~o.~~ 2: ',~ I,; B ~ IF[1' 

r.~.. <...~..~.[ ~ r-.. .\' f "..~ bt., , N :..: .~ \ ..':<1::. ":; 

147.	 There are no aquifers within the first 1,000 feet of the surface at 121JtDF. <..:> ..: ~:':';~" , 
,~ t~:., W ,:..~. !,"; '<", !;:i"
~~ti, b .. ' L ...• 

•	 24 ~t;: '. o~._f.,.':_.,;.-.~.:,:,::: '~ll ;; fu 
. -. ~§ . 

. ;.-~ 



148.	 The uppennost aquifer is the Woodbine Aquifer, approximately1 ,300 feet below 121 RDF. • 
,149.	 The intervening materials (confining layers) between 121 RDF and the Woodbine Aquifer 

consist ofchalk and marl ofthe Austin Chalk and the underlying marl and shale ofthe Eagle 

Ford Shale. These materials are essentially impervious and th,ere is little potential for water 

or any other fluids to move doWnward from 121 RDf t()the Woodbine Aquifer. 

150.	 Under 121 RDF, the Woodbine Aquifer is under artesian conditions, i.e., the water level in 

a well drilled into the Woodbine Aquifer would rise above the top of aquifer, with the 

overlying Eagle Ford Shale acting as the upper confining layer. 

151.	 Subsurface conditions at 121 RDF were evaluated using a Commission-approved Soil Boring
 

Plan, which required a total offorty borings spaced on a ~d ofapproxiinately 1;000 feet on
 

a side. The borings were drilled by.a licensed water well driller, and all borings were logged
 

by the same seniorprofessional geologist certified by the American histitute ofProfessional
 

Geologists.
 • 
152.	 Field activities consisted ofdrilling, coring, logging, and grouting each borehole, geophysical
 

,logging, and setting temporarypiezometers. Each ofthe boreholes was geophysically logged
 

using an array of instruments, including: resistivity, spontaneous potential, natural gamma,
 

caliper, porosity, and neutron density. In accordance with the approved Soil Boring Plan, the
 

suite ofgeophysical logs selected was based on observations in the field during drilling and
 

visual examination of the cores.
 

153.	 The data obtained from the soil borings are adequate to establish subsurface stratigraphy and
 

to determine geotechnical properti~s of the soils and rocksbeneath 12~\¥pF: ~a11tt~onf
 

abandonment, and plugging of the borings was accomplishedi~~aCg]rd~ce1~i~
 

Comm~ion nU~.	 ~ ~r: t,:~,.:, '~,'.. :";"'~'~"'.':':~\':'~ .,'-, •• 
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• 154. Site piezometers were monitored at approximately monthly intervals over a period of 

approximately one year. A hydrogeologic evaluation of the data and stratigraphy was 

completed. Limited and scattered occurrences ofsubsurface water were detected in some of 

the borings, either during drilling or by later indications ofwater by the piezometers installed 

at 121 RDF. 

155.	 An analysis of the potential pathways for pollutant migration was provided in the 

Application. 

156.	 The physical setting and the design of 121 RDF make leakage and subsequent migration 

outside ofthe confines of the composite liner system and final cover system improbable. 

• 
157. The lack ofwater wells in the Austin Chalk, observations during drilling and logging ofthe 

borings, water or pressure levels measui'edby the piezometers installed, and the lack ofany 

springs or seeps emanating. from the weathered and unweathered Austin Chalk strongly· 

.indicate that what little subsurface water occurs in the weathered and the unweathered Austin 

Chalk is in isolated, hydraulically disconnected pockets. 

158.	 Should leachate penetrate either the FML component or the compacted soil liner component 

of the composite liner SYf:;tem on the floor of 121RDF, it will migrate downslope until it 

emerges on the east end of 121 RDF where it can be directly observed and ~ontained. Should 

leakage occur through the sidewalls of the proposed 121 RDF, it will tend to migrate down 

the steep side slope~ and then follow the same pathway to iht east end of the landfill as 

• 

leachate that might leak through the bottom liner. 

159. 
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160.	 A Soil and Liner Quality Control Plan (SLQCP) has been designed for 121 RDF by a 

licensed professional engineer to protect subsurface water.' The SLQCP provides operating •
personnel guidance for assuring continuous pr,?tection of subsurface water. 

161.	 The SLQCP specifies construction methods employing good engineering practices for 

compaction of the soil liner component of the composite liner system and addresses the 

installation and testing of the geosynthetic liner component. 

162.	 The SLQCP details the excavation, examination; and dental work procedures; composite 

liner system, LCS, and [mal cover system construction methods and procedures, Quality 

Assurance/Quality Control (QAlQc); and reporting requirements~ specifically SLERs and 

appropriate portions of the FMLERs. 

163.	 A minimum of two feet ofprotective soil cover will be placed over the LCS/q)mposite liner 

system. Permeable "chimneys" through the protective cover will be provided at a nominal 

100-foot spacing to allow drainage into the LCS. The chimneys will be covered with rain • 

flaps until waste is actually placed over the chimneys. 

164.	 The leachate storage area is external to the fill area and will be monitored by direct 

observation. Leachate storage consists of three lim:d ponds into which the leachate from 

each ofthe three leachate collection header pipes can drain by gravity. The LCS is designed 

to maintain less than thirty centimeters or one foot ofliquid head above the bottom liner. 

165.	 The Application contains a Subsurface Water and Surface Water Protection Plan and
 

Drainage Plan.
 

166.'	 The Ground (Subsurface) Water Sampling and Analysis Plan (GWSAP) included in the 
.	 :. ~ ." . '. 

Application defines procedures and techniques fOf sl;1bsurface water ~~lple co£~tiSr},· 
. .	 ~ L~ 

preservation, shipment, analyses,chain-of-custody, and QAlQC proce;l~~~s. 

,.... :.: :
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167.	 To monitor the subsurface water conditions at 121 RDF, 13 monitonng wells will be • 
installed around the perimeter of the waste f~otprint. The wells have been located in 

consideration ofexisting topography, landfill design, subsurface conditions, and the absence 

of any aquifer closer than 1,300 feet below the landfill excavation. The subsurface water 

monitoring system was designed and certified by a qualified groundwaterscientist. 

168.	 No subsurface monitoring wells will extend into the Woodbine Aquifer. 

169.	 [Omitted.] 

170.	 NTMWD has not,made a certified demonstration, through a qualified ground-water scientist 

and approved by the ED, that there is no potential for migration of hazardous constituents 

from 121 RDF to the Woodbine Aquifer, which is the uppermost aquifer. 

• 171. NTMWD has presented an alternative design for a groundwater monitoring system that uses 

other means in conjunction with monitoring wells to ensure detection of groundwater 

contamination in the uppermost aquifer. 

172.	 The relevant Point of Compliance (POC) will extend around the north, east, and south 

perimeters of the 121 RDF waste footprint. The relevant POC will be contained within the 

permit boundary and will be no more than 500 feet horizontally distant from the 121 RDF 

waste footprint. 

173.	 Subsurface water monitoring will continue throughout th~ post-closure care period. 

174.	 The subsurface water monitorin~wells will be,sampled in accordance wiiahe GW~« app 
the analyses will be submitted to the Commission for review. sf, -"- .f ~ ;; I r~ 

-	 ;] ~g-;' ~ ,:;.; ,.\H<'
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175.	 The GWSAP contained in the Application provides procedures for collecting representative • 

samples from subsurface water monitoring wells and QAJQC procedures required to ensure 

valid analytical results. The GWSAP also in~ludes methodology for evaluation of these 

results so that the occurrence of a statistically significant increase may be detected. 

176.	 121 RDF is not likely to adversely affect or result in a hazard to subsurface water. 

177.	 NTMWD's proposed groundwater monitoring system is sufficient for detecting migration 

of contaminants from the 121 RDF into local groundwater and for protecting groundwater 

around the 121 RDF. 

177A. NTMWD will monitor the efficiency ofthe groundwater protection measures at the121 RDF 

through the use of a monitoring system that uses monitoring wells located around the 

perimeter of the waste unit, daily inspection of the leachate discharge headers and storage 

ponds; and visual inspection of the east side of the 121 RDF where the floor of the 

excavation daylights to ensure detection of any ·contamination prior to it reaching the • 

uppennost aquifer, and the use ofstandard dental work to ensure that contamination does not 

reach the Woodbine Aquifer. 

177B.	 The groundwater monitoring system for the 121 RDF willbe at least as protectiv~ ofhuman 

health and the environrilentas a monitoring well systemyielding representative samples from 

the Woodbine Aquifer. The proposed groundwater monitoring system is an acceptable 

alternative design pursuant to 30 TEX. ADMIN. CODE §§ 330.231 (c). 

I.	 Land Use Compatibility 

178. 
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• 179. The Application contains an aerial photograph showing 121 RDF, the waste footprint, and 

the area in a one-mile radius around 121 RDF. 

180.	 Most of 121 RDF is outside the corporate limits of any city, and 121 RDF is not subject to 

municipal zoning. 

181.	 The cities ofAnna and Melissa are the closest cities to 121 RDF; they are located to the north 

and west of 121 RDF, respectively. 

182.	 The City of Melissa annexed the right-of-way of County Road 416 (CR 416) where it 

formerly crossed the "panhandle" portion of121 RDF. The CityofMelissa has abandoned 

the right-of-way ofCR 416 and it has reverted to NTMWD. Only the abandoned right-of

way of CR 416 is within the corporate limits of the City ofMelissa. 

183.	 Collin County does not exercise zoning authority in the vicinity of 121 RDF. 

• 184. Correspondence from the North Central Texas Council of Governments (NCTOG) dated 

April 14,2000, determined that 121 RDF is in confonnance with the capacity needs ofthe 

Regional Solid Waste Management Plan for North Central Texas. 

185.	 The land uses within aonemileradiusof121 RDF are predominantly (91 %) agricultural and 

vacant. 

186.	 Suburban low-density residential growth is occurring throughout the unincorporated areas 

ofCollin County. Most ofthe recently occurring residential activity is to the west and south 

of 121 RDF. 

u .-. 

187.	 The largest property owner in the vicinity of 121 RDF is NTMWD. 
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188. .The nearest community to 121 RDF is the City of Melissa. The City of Melissa has 

experienced residential development northwest and southeast of its downtown area. Future 

growth is expected to occur along U.S. Highway 75 (US 75)west ofdowntown. 
• 

189. An estimated 85 residences are observed within one mile of 121 RDF. The nearest residence 

is located approximately 200. feet northwest of 121 RDF, across SH 121. The residence 

nearest to the landfill footprint is approximately 500 feet northeast from the waste footprint. 

. 190. At the time the Application was submitted to the Commission, seven industrial/commercial 

businesses were observed within one mile ofthe pennit boundary, with the closest business 

to 121 RDF being a trucking company located on CR 416, adjoining the permit boundary. 

Since the Application was filed with the Commission, the trucking company has closed and 

NTMWD has purchased the trucking company's property. Other business establishments 

within one mile include two quarries, a composting operation, and a feedlot. 

191. . There are no known schools, licensed day care facilities, recreational areas, or sites having 

exceptional aesthetic qualities within one mile of 121 RDF. Two cemeteries aild two 

churches are within one mile of 121 RDF. The two churches are located more thim one-half 

mile away from 121 RDF. 

• 

192. No public use airports exist within a five-mile radius of 121 RDF. A Subtitle D Location 

Restriction Certification ofCompliance for Airports, signed by Pierce L. Chandler, Jr., P.E., 

is included in Parts I & II, Appendix I &ll-E, of the Application. 

193. Within one mile of 121 RDF, there are two deep water wells into the underlying Woodbine 

31 

Groupeast and southeast of 121 RDF. There are five shallow wells registered within 

approximately one mile of 121 RDF. ~~ 
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• 194. Eight "cistern/wells" were located on NTMWD Property during an intensive pedestrian 

survey. None of these was registered as a well. The· cistern/wells functioned more as 

cisterns than wells. 

195.	 Only one oil well has been drilled within a mile of 121 RDF. The well was dry and was 

plugged and abandoned. 

196.	 NTMWD coordinated with the FWS and the TPWD and conducted surveys at the site of 121 

RDF for federal and state:.1isted endangered and threatened species and critical habitat. 

197.	 The FWS recommended that all proposed project areas near creeks, rivers, and wetlands or 

other waterbodies be checked for the presence of tall trees that may serve as bald eagle 

(Haliaeetus leucocephalus) roosting or nesting sites. 

• 
198. A permitted biologist performed a survey for bald eagles and their roosting habitat and 

determined that the preferred nesting, feeding, and/or roosting habitat was not found in or 

adjacent to 121 RDF. 

199.	 The FWS concurred with the permitted biologist's determination that bald eagles would not 

be significantly impacted.by the development of121 RDF and detennined that no mitigation 

plan for the bald eagle was needed. 

200.	 The FWS also determined. that 121 RDF was not likely to adversely affect the endangered 

whooping crane (Grus americana). 

201.	 The TPWD noted that the state listed threatened timber/canebrake rattlesnake (Crotalus 

horridus) could be impacted by project activities if suitable habitat is present, and a survey 

of 121 RDF was conducted to determine whether timber rattlesnakes are pr@sent at 121 RDF. 
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202.	 No timber· rattlesnakes or denning habitat were observed at 121RDF. Nevertheless, -.NTMWD proposes mitigation measures to be implemented prior to and during construction 

and operation of 121 RDF to benefit timber rattlesnakes. 

203.	 The siting and operation of 121 RDF will not result in the destruction or adverse 

modification of critical habitat for threatened or eridangered species, nor will construction 

and operation of 121 RDFresult in a taking of threatened or endangered species. 

204.	 A Subtitle D Location Restriction Certification of Compliance for Endailgered Species, 

signed by Mr. Rudi K. Reinecke, is included iIi parts I & ll, Appendix I & ll-E, of the 

Application. 

205.	 An on-site investigation for potential jurisdictional wetlands and waters ofthe United States 

("waters of the U.S."), conducted by qualified' biologists, identified five potential 

jurisdictional emergent wetlandS onNTMWD Property. The delineatedjurisdictional waters 

ofthe U.S. and associated wetlands onNTMWD Property totill approximately 4.46 acres and 

12.04 acres of on-channel impoundments. 36,466.27 linear feet (L.F.) of stream channels •
were mapped. 

206.	 The USACE concurred with the qualified biologists' identification ofjurisdictional waters 

of the U.S. 

207.	 121 RDF is designed to avoid and minimize impacts to the delineated jurisdictional waters 

of the U.S., including impacts on any intermittent stream channels, large' on-channel 

impoundments, and jurisdictional wetlands. A total of 5,798.58 ~_F. (0.32 acres) of six 
-	 - f-~ ~ i3' ~ au 

different ephemeral stream channels and 0]8 acres ofwetlands lie ~~n the ~~!te ibptp~nt
 

···ofthe12IRDF,foratotalatreageofO.50acres. '. -;~~ ~ 0~-1J,5r .
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208. The USACE has authorized 121 RDF pursuant to Nationwide Permit 39, promulgated • pursuant to section 404 of the federal Clean Water Act, 33 U.S.C. § 1344. Nationwide 

Pennit 39 requires mitigation for the unavoidable impacts associated with 121 RDF. 

209.	 A Subtitle D Location Restriction Certification ofCompliance for Wetlands, signed by Rudi 

K..Reinecke, is included in Parts I & II, Appendix I & D-E, of the Application. 

210.	 The THe certified that it concurred with the determination that any cultural resources that 

maybe affected by 121 RDF were ofno cultural or historical significance and were ineligible 

for inclusion in the National Register of Historic Places or for designation as a State 

Archaeological Landmark. 

211.'	 During the development of12l RDF, measures such as expansive buffer zones, a system of 

pennanent berms, perimeter landscape screening, and push wall screeningberms will be used 

to limit the visibility ofwaste from SH 121 and FM 545 . 

• 212. NTMWD's proposal for a 300 foot high landfill at 121 RDF is compatible with surrounding 

land uses. 

213.	 The use of landscaping and buffers will minimize the visual impact of 121 RDF. 

214.	 Most of the residential landowners closest to 121 RDF have not presented evidence in 

opposition to the height of12l RDF. 

215.	 NTMWD's proposal to operate 24 hours a day is compatible with surrounding land uses. 

216.	 Light and noise from operations will be screened by push walls, perimeter. berms, and 

vegetation. Moreover, buffer zones will assist in limiting the effect ~tpoise an~ ~i~ jfr0r 

operations at night. - . _~~t .~-' ft.r.:~~·-
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-
217.	 Surrounding residents are not expected to be disturbed by 24':hour operations at 121 RDF. •
J.	 Permit Duration 

218.	 TheED has not deemed it appropriate for the permit for 121 RDF to be issued for a specified 

period of time less than the life of the landfill. 

219.	 NTMWD's compliance history in relation to its other landfill 'sites does not justify a 
. . \	 ' 

limitation on the permittenn for 121 RDF. 

220.	 There is not competent evidence in the record which would establish why problems reflected 

in NTMWD's compliance history could be avoided or remedied at 121 RDF by the use of 

, a permit of a limited duration; 

221.	 ,There is not competent evidence in the record to justifY'limiting the pennit for 121 RDF to 

a period less than the life of the landfill. 

u ~.... 1 

~~ "5~;'_ •1(.' Traffic Issues	 ~,~ , ~:; i '\ \ ;',' '7; 
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222:	 Access to 121RDF is via SH 121. In the vicinity of 12I,RDF~~~l{12~s (f~<?:-tFe 
. . . 9 ,.::' ~. ';' :". ,: 

undivided highway, 45 feet in width with one 12-foot travel lane in~~ch,' diJltGtiori.~ w!t~ a."l,: 
. . , " '.	 ~ ;::".: ~'-:. . .:':. :..~ (~\.\~ t ..... ~: 

all-weather paved surface." "	 " If.·- h. 'U\ ~ \: 0 
~Th ~~ 
;::.-::. 

223.	 Data on vehicular traffic projections are provided in the Application. The roads are capable 

of handling the volume of traffic associated with 121 RDF through its site life. 

224.	 The entrance to 121 RDF will be al()ng SH 121. The entrance' area and approximately 1,000 

, feet of the permanent interior access road, a two-lane road, will be an all-weather paved 

surface. The 1,000 feet of all;.weather paving ofthe pennanent i~terior access road will help 
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• prevent vehicles from tracking mud onto SH 121. NTMWD will construct a truck/wheel 

wash to clean vehicles, if needed, before they leave 121 RDF. 

225.	 A deceleration lane will be added to the northbound lane of SH 121 to allow for entry into 

121 RDF without impeding traffic on SH 121. The basic design ofthe deceleration lane has 

been reviewed and approved by TxDOT. 

226.	 Interior haul roads, other than the permanent interior access road, will be constructed of an 

all-weather surface such as crushed rock, gravel, or other suitable materials. These roads will 

be maintained to provide suitable access in most weather conditions. 

227.	 Roads leading to the working face will have grades of six percent or less to allow for safe 

vehicle maneuvering and handling during wet weather conditions. The road leading to the 

Citizens' Drop-offArea, located near the scale house, will be an all-weather paved surface. 

• 228. Currently, SH 121 has traffic volume of 8,600 vehicles per day (vpd), both directions. 

229.	 Traffic volume on SH 121 is expected to increase 200 vpd the first year of operation for the 

landfill and 1,500 vpd by the 40th year ofoperation. The expected increase in traffic volume 

in the first year is 2.3 percent, and in the 40th year is 17.4 percent ofthe current traffic volume 

on SH 121 north ofFM 545. 

230.	 The impact of operation of 121 RDF on SH 121 will be minimal. 

OTHER GENERAL AND TECHNICAL FINDINGS'S 
~= 

~~~-

~'0 
L.	 Site Development and Engineering Considerations _;.. G·.· 

~~/ 
. ,',' 

•••• F. - .... : .,.~;.. 
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231. The design ofl21 RDF takes advantage ofthe natural attributes of the site to protect surface 

water, which drains into Lake Lavon, a major drinking water supply. 

• 

232. 121 RDF will be operated using the "area fill" method with the fill being placed below and 

above-grade. , 

233. The landfill sequence of development, as depicted in Part ill, Site Development Plan, 

Attachment i, Site Layout Plan (Drawings), Drawing'I.3, Sectorized Fill Layout Plan, ofthe 

Application, depicts the general progression or sequence of the development and filling of 

the waste footprint of 121 RDF. 

234. 121 RDF design incorporates a Commission-approved Subtitle D standard composite liner. 

The upper comppnent ofthe liner systemis a 60-mil thick high-densitypolyethylene (HDPE) 

flexible membrane liner (FML) to which bentonite has been oris appfiedto one side. This 

type of FML also is known as a geosynthetic liner. The soil component of the composite 

liner system consi~ts of two feet of compacted clayey material with a maximum hydraulic 

conductivity of 1 x 'I 0.7 em/sec. 

• 

235. Based on site-specific conditions, no special liner conditions are necessary. 

236. Landfill markerswill be installed in accordance with Commission regulations to clearlymark 
, , 

significant features at 121 RDF, such as the site bound.ary, buffer zone, easements and rights-

of-way, the landfill grid system, and approved Soil and Liner Evaluation Report (SLER) or, 

Flexible'Membrime Liner Evaluation Report (FMLER).areas. All markers will be steel or 

wooden posts and will extend at least six feet above ground level. The markers will not be 

obscured by vegetation. These markers will be installed at locations visible during operating 

hours and will be repainted, repaired, or replaced as necessary to ret~~visibiliM II ~ 
, t"i: ,'or;· "} I" ;:;,::, 
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• M. Leachate Control and Contaminated Water 

237.	 121 RDF provides for adequate leachate and contaminat~d water collection. The LCS 

provides for drainage of fluids by gravity to the east end of 121 RDF, thus avoiding any 

potential for a "bathtub" effect. 

238.	 The LCS includes a geonet/geotextile drainage composite with laterals and collection header 

piping. Redundant collector pipes will be used at nominal I,DOD-foot spacing. 

239.	 The Leachate and Contaminated WaterPlan for 121 RDF specifies procedures for collection, 

storage, treatment and disposal ofcontaminated water and leachate. Leachate intercepted by 

the geodrainllateral system will be routed to one ofthree header pipes that discharge into the 

leachate storage ponds on the east end of 121 RDF; The entire system is drained by gravity. 

• 
240. Under the proposed pennit, leachate may be applied to the working face of 121 RDF as a 

compaction aide, evaporated, transferred to an off-site treatment location by tanker truck, or 

discharged into a sanitary sewer for routing to a publicly owned treatment works ("POTW"). 

241.	 Two-foot-high contaminated water control benns have been specified for the 25-year, 24

hour storm event to manage contaminated water generated at the working face of 121 RDF, 

thus causing any water that comes in contact with exposed waste to be confmed at the 

working face. Any run-off from the working face will be allowed to intiltrate the waste and 

will be conected by the LCS ifit penetrates the full thickness ofthe waste column. A backup 

containment system for contammated water is the "curb" at the east or lowest end of the 

landfill. There will be no off-site discharge ofcontaminated waters to waters ofthe U.S. or 

water in the State. 

•	 38 
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N.	 Landfill Gas Monitoring and Control· •
242.	 The Application contains a Landfill Gas Management Plan (LGMP) to provide management 

practices for the monitoring and control oflandfill gas g~nerated by 121 RDF. 

243.	 Permanent monitoring probes will be used to monitor and to measure any subsurface 

migration ofmethane gas. Permanent probes will be installed along the permit boundary of 

121 RDF.. Site specific information such as geology .and soil conditions, "perched" 

subsurface water, the proximity of OIl-site and off-site structures, locations of any utility . 

lines, and thedepth ofwaste were considered in designing the permanent monitoringprobes. 

244.	 All on-site permanent structures will be equipped with appropriate continuous monitoring 

devicesto detect methane c.oncentrations should they accumulate inside the building. The 

structures that will be monitor~d continuously will include the scale house/office and 

maintenance building, along with any future structures. 

245.	 The LGMP provides for .landfill gas monitoring to be performed on at least a quarterly basis •
as waste is placed within 1·,000 feet of the respective probe location along the permit 

boundary. of 121 RDF. 

246.	 The Contingency Plan forl~lRDFoutlines the procedures to be followed ifthe landfill gas 

readings at any.monitoring location exceed 25% of the lower explosive limit (LEL) for 

facility structures and/or the LELat the 121 RDF permit boundary. 

247.	 Landfill gas monitoring will continue for thirty years after fmal closure of 121 RDF is 

complete. 
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• o. Site Closure 

248.	 The Final Closure Plan includes a description of the final cover design, including the 

methods and procedures used to install the cover, an estimate of the largest area requiring 

final cover at any time during the active life of 121 RDF, a schedule for completing all 

activities, an estimate ofthe maximum inventory ofwastes on-site over the active life of 121 

RDF, a final contour map, and a detailed written estimate of the cost ofhiring a third-party 

to close the largest area of 121 RDF during the active life of the site. 

249.	 NTMWD will commence post-closure care and maintenance upon completion of final 

closure activities and review and approval by the Commission -and will continue for a 

minimum of thirty years, unless otherwise modified by the ED of the Commission. Post

closure activities include maintenance of landfill components; monitoring of groundwater, 
~ 

and monitoring oflandfill gas.	 ~ g B;! . I co 
_:: "u =-I \ 

~Jj~	 ~t:~ 1\~.:;

• 250. The final cover system design is as an evapotranspiration or "ET" c.~·~rdesIgn. ;:;th~,:fihal 
.;~ ~:~ :'~ ."	 . N ~~ :~~ ~'.".~:~ ;;.: : 

cover for 121 RDF consists of sixty inches of clay soil capabl~ of ~ustBUing: il~ttir.il 
- ~ ,~ - UJ ,- : - -'.:- .. - 

vegetation. Compaction of the final cover is unnecessary. Wif!#: 'ft yat or:~,?, \0,( 
placement, it will be expected to achieve a condition much like.natur~t~oi]. A~~,~~~nsk 
progress to anaerial fill and reach final contours, final cover will be ap~fied. s:: 

251.	 NTMWD has prepared a cost estimate of the total costs of conducting post-closure care 

operations and maintenance of the entire post-closure care period in accordance with the 

Post-Closure Care Plan. 

252.	 NTMWD has provided evidence of financial assurance, identifying that NTMWD will 

provide financial assurance for Permit No. MSW-2294 in accordance with the financial 

assurance schedule developed in Part ill, Site Development Plan, Attachment 8, Cost 
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I	 . _. 
Estimate for Closure and Post-Closj.rre Care, in accordance with 30 TEX. ADMIN. CODE 

Chapter 330, SUbchapter K. • 
P.	 Competency of Applicant 

253.	 The Application contains sufficient .information to demonstrate that NTMWD is familiar 

with the Site Development Plan and the SOP and is aware of all commitments represented 

in those plans. NTMWD has stated its intention to develop and operate 121 RDF in 

.accordance with the Site Devel.opment Plan, the SOP, and the DraftPermit. 

254.	 The Application contains sufficient information to demonstrate that NTMWD has proposed 

adequate equipment and managerial and financial resources to operate 121 RDF in 

accordance with the Site Development Plan, the SOP, and the Draft Permit. 

. CONCLUSIONS OF LAW. 

1.	 The Commission has jurisdictionover the disposal ofMSW and the authority to issue Permit •
No. MSW-2294 under TEX. HEALTH & SAFETY CODE ANN. § 361.061. 

2.	 SOAR has jurisdiction to conduct a hearing and to prepare a Proposal for Decision on 

contested cases referred by the Commission pursuant to TEX. GOy'T CODE ANN. § 2003.47. 

3.	 The Application was processed and the proceedings herein described were conducted in 

accordance with applicable lav:s and regulations of the Commission, specifically TEx. 

HEALTH & SAFETY CODE ANN. Chapter 361 and 30 TEX. ADMIN. CODE § 80.1 et seq., and 
. , 

SOAR, specifically 1 TEX. ADMIN~ CODE § 155.1 et seq. All other applicable procedural 

requirements relative to notice, hearing; and due process of law were :net. : 
~I 
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• 4. The evidence in the record in support of the requested .pennit is sufficient to meet the 

requirements set forth in applicable law and regulations of the Commission for issuance of 

Permit No. MSW-2294. 

5.	 NTMWD had the burden ofproof by a preponderance of the evidence of establishing that 

its Application meets all of the requirements of the Commission's rules and applicable 

statutory provisions governing MSW facilities. 

6.	 NTMWD has submitted a complete pennit application, as required by TEX. HEALTH & 

SAFETY CODEANN. §§361.066 and 361.068, which demonstrates that NTMWD will comply 

with all applicable requirements in 30 TEx. ADMIN. CODE Chapter 330... 

7.	 No site-specific conditions exist at the site which require special consideration as provided 

in 30 TEx. ADMIN. CODE §§ 330.51(b)(3) and 330.53(b)(4). 

• 8. NTMWD has not proposed to construct the expansion in a floodplain, and, therefore, is not 

required to submit the infonnation specified in 30 TEx. ADMIN. CODE §§ 330.51(b)(4). 

9.	 The Application contains the evidence of competency required by 30 TEX. ADMIN. CODE § 

330.52(b)(9). 

10.	 The Application contains the infonnation required by 30 TEX. ADMIN. CODE § 305.45. 

11.	 Parts I and nof the Application meet the applicable technical requirements of 30 TEX. 

ADMIN. CODE Chapters 305 and 330. 

12.	 The Site Development Plan included in the Application as Part ill, tjch supp~~rs firtsr 

and II of the Application, meets the applicable requirements of 3orrfEx.-ADl\.{JN. POPE 
.~~-. ~ ~~;: ":: \ t:: ~< 

:.:.; j.: .:~ ";Chapter 330. 
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13. pari ill of the Application meets the applicable requirements of 30 TEX. ADMIN. CODE 

Chapter 330. 
• 

14. Part IV of the Application meets the applicable requirements of 30 TEx. ADMIN. CODE 

Chapter 330. 

15. NTMWD coordinated with all required agencies, officials, and authorities that may have a 

jurisdictional interest in the Application, including the Federal Aviation Administration 

(FAA), TxDOT, the Texas Historical Commission (THC),the Texas Parks and Wildlife 

Department (TPWD), NCTCOG, the Watershed Management Division ofthe Conunission, 

the U.S. Army Corps of Engineers (USACE), the U.S. Department of Interior, specifically 

the U.S; Fish and Wildlife Service (FWS), the Collin County Engineering Department, and 

the EPA. 

16. The Applicant has submitted wetland determinations required by applicable federal, state and· 

local laws as required by 30 TEx. ADMIN. CODE §§ 330.51(b)(7) and 330.53(b)(12). • 
17. The Applicanthas submitted Endangered Species Act compliance demonstrations under state 

and federal laws as required by 30 TEX. ADMIN. CODE §§ 330.51(b)(8), 330.53(b)(13), and 

330.55(b)(9). 

18. The Applicant has submitted a review letter from the Texas Historical Commission as 

required by 30 TEX. ADMIN. CODE § 330.51(b)(9). 

19. The Applicant has submitted a demonstration of compliance with the regional solid waste , . . 

plan as required by 30 TEx. ADMIN. CODE'§ 330.51(b)(10). 
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• 20. The Application contains information demonstrating compliance with the.National Pollutant 

Discharge Elimination System program under the federal Clean Water Act (CWA). 

21.	 Subsurface water monitoring for the 121 RDF follows the Commission's regulatory 

requirements for detection, assessment, and corrective action monitoring as required by 30 

TEx. ADMIN. CODE §§ 330.230 - 330.241. 

22.	 NTMWD has not shown that it is entitled to an exception, pursuant to 30 TEx. ADMIN. CODE 

§ 330.230(b), to the Commission's rules requiring monitoring of the groundwater in the 

uppermost aquifer. 

23.	 NTMWD has demonstrated that it has developed an alternative design, consistent with 30 

TEX. ADMIN. CODE § 330.231(c), for a groundwater monitoring system that uses othermeans 
.	 . 

in conjunction with monitoring wells to ensure detection of groundwater contamination in 

the uppennost aquifer. 

• 24. The hydrologic and hydraulic methods employed to complete the drainage calculations are 

consistent with Commission regulations. 

25.	 The Application contains information'demonstrating compliance with'Section 208 of the 

CWA. 

26.	 The Site Operating Plan included in the Application as Part IV meets the. applicable 

requirements of30 TEx. ADMIN. CODE Chapter 330, Subchapter F. 

27.	 The calculations under Attachment 6 to the Application confonn with the requirements of 
. . " . ~g". ~~.- \ \ ~ 

the CormmssIOn s Blue Flats rulmg. ~::~. ~\'~ ',~ \ it'.: 

.	 . ~;;~;':! ~ J~.'~ .',l\~\'i:~: 
28.	 The drainage design criteria and analyses used for the drainage cal~~lationN'(jr)Qt::~~.'. 

meet the applicable requirements of30 TEx. ADMIN. CODE ChaPter~i?.;. ~':; ~':.. \' :,." 
~ rr·~:,':. . :~,.;:.~.;:.;~. \~ \ .~ .~ 
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29. NTMWD may rely on a.Federal Emergency Management Agency (FEMA) floodplain map 

to comply with 30 TEX. ADMIN. CODE § 330.~6(f)(B)(i). 
• 

30. The Landfill Gas Monitoring and Con:trol System complies with 30 TEX. ADMIN. CODE 

§ 330.130. 

31.' NTMWD has demonstrated compliance with theJocation restrictions set forth in 30 TEX. 

ADMIN. CODE §§ 330.300 - 330.305. 

32. NTMWD has submitted information regarding closur'e and post-closurewhicb demonstrates 

compliance with the requirements of30 TEx. ADMIN. CODE §§ 330.56(1) and (m), 330.253 

and 330.254(b). 

33. 

34. 

NTMWD has submitted information regarding financial assurance which complies with 
, ' 

30 TEx.ADMIN~CODE§§ 330.52(b)(1l)and 330.280-330286. 

NTMWD has listed all permits or construction approvals received or applied for under any 

program listed in 30 TEX. ADMIN. ~ODE§ 30S.45(a)(7). 

• 
.35. The SLQCP complies with 30 TEX. ADMIN. CODE §§ 330.56(j}and 330.205. 

'36. NTMWDhas provided sufficient information concerning its acceptance or disposal of 

"special waste" as defined by 30 TEx. ADMIN. CODE § 330.2. , 

37. 

38. 

The Applicant has demonstrated compliance with30TEX. ADMIN. COqE § 330.136. 

45 
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.' 39. NTMWD has demonstrated that the proposed operation of a MSW landfill is in accordance 

with applicable laws and regulations and is a proper land use' for the 121 RDF described in 

the Application. 

40.	 As required by TEX. HEALTH & SAFETY CODE § 361.069, the Landfill is compatible with 

surrounding land uses and will have a minimal visual impact on surrounding landowners. 

41. .	 The buffer zones established by Applicant between the edge of fill and the site boundary are 

compliant with the MSW rules, including 30 TEX. ADMIN. CODE §§ 330.121(b). 

42.	 The approval of the Application and the issuance ofPennit No. MSW-2294 will not violate 

the policies of the State of Texas, as set forth in TEX. HEALTH & SAFETY CODE § 361.002, 

to safeguard the health, welfare, and physical property ofthe people ofthe State ofTexas and 

to protect the environment by controlling the management of solid waste. ' 

• 43. Ifthe Landfill is operated in compliance with applicable law, issuance ofthe draftpenrutwiII 

not adversely affect the environment nor will it adversely affect the public health or welfare, 

nor the physical property of the people of Texas. 

44.	 Draft Permit No. MSW-2294, as prepared by Commission staff, for the 121 RDF meets all 

applicable requirements ofthe Solid Waste Disposal Act, TEX. HEALT~t SAFE~C~qE 

ANN. Chapter 361. . . ~ ~ ,..... r~ ~ .~ 1 r 
~~ ~-, f~ ~~.	 .g. . ;-,~ ~:,} :; I t 

45. . [Omitted.] 
:~ _	 c...:> 

.	 ~ Mi: ~ :.: -I ':~:_:"'-}: ~: 
46.	 Pursuant to 30 TEX. ADMIN. CODE § 80.23(d)(2), the Executive Director~.f1theCOmWistJin, S 

. ~~ ~~ 
and the Office ofPublic Interest Council ofthe Commission may notbe assessed any portion 

of the transcript and court reporting costs. 
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47. All court reporting and transcript costs should be assessed to NTMWJ::). ~i2 u •"cE ~ 1'1 
, , , ...~ ~ ,6 i~ ~ ;; 
EXPLANATION OF CHANGESTO ALJ'S PROPOSED O~ER~ i~) j~c;:' 

.. ~ :~) '. C';-J ~':. "; -. 
£J .::.. " .:- " ..... 
!- :. : ,\:;. :.' 

,- . t'~, o. _ ". ,., .. 
The Commission reject~the AU's recommendation to deny NTM~'i;aPiYica;tipri"J9r ". 

. . . ·L-;'·'·;~ . :,;!~\'..... : ~7~ 

Municipal Solid Waste Permit No. MSW-2294. Specifically, the Commission ~:eJected t1t~~is ~ t 
recommendation to deny the permit which was based oli the following: 1) the sfte Operatrrtg'Plan 

did not providesufficient info1J11ation regarding the size/ofequipment and the fire-fighting training 

. . I . •
was incorrect as a matter of law and policy and the evidence in the record demonstrated that the 

proposed groundwatermonitoring sy~tem for 121 RDF is an acceptablealternative design as required 

under 30 TEX. ADMIN. CODE § 330.231(c). Thus, theComrnission' adopted with amendments 

certain fmdings and conclusions re90mmended by NTMWD in its exceptions or reply and deleted 

-a finding and conclusion recommended by the AU. Specifically,ithe ,Commission adopted 

NTMWD's recommended Findings of Fact 84, 85, and 86, as amended by adding the word 

"sufficient"; deleted the ALl's Finding ofFact 169; adoptedNTMWD's Findings ofFact 171, 177A, 

and 177B; deleted the ALI's Conclusion bfLaw 45; and adopted NTMWD's Conclusion ofLaw 6, 

21,23, 26, and 44. The Commission also added to t1}e permit a condition that provides as follows: 

After the date ofissuahce of this permit and withinJ80 daysfollowing the TCEQpublishing 

technical ~idance. for the ~evelopll1ent .of a Site Operating Plan fora 'municipal solid waste 

management facility, the penriihee shall review their SOP for compliance with the published 
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guidance. The pennittee shall provide revisions to Part N, the Site Operating Plan, found in 

Attachment A of this pennit, as necessary, as a modification to Part N of Attachment A of this 

pennit. The Commission also adopted the Executive Director's Response to Comments and 

approved theNTMWD's application and the issuance ofMunicipalSolid Waste Permit No. MSW

2294. 

NOW, THEREFORE, BE IT. ORDERED BY THE TEXAS COMMISSION ON 

ENVIRONMENTAL QUALITY THAT: 

1.	 The Executive Director's Response to Comments is adopted in accordance with 30 TEX. 

ADMIN. CODE § 50.117; 

2..	 North Texas Municipal Water District's Application for Municipal Solid Waste Permit No. 

MSW-2294 is approved in accordance with the Findings of Fact and Conclusions of Law 

contained inthis Order. 

• 3. Municipal Solid Waste Pe~it No. MSW-2294 is amended by including an additional 

condition that provides as follows: After the date ofissuance of this pennit and within 180 

days following the TCEQ publishing technical guidance for the development of a Site 

Operating Plan for a municipal solid waste management facility, the permittee shall review 

their SOP for compliance with the published guidance. The pennittee shall provide revisions 

to Part N, the Site Operating Plan, found in Attachment A ofthis permit, as necessary, as . 

a modification to Part N ofAttachment A ofthis permit. 

4.	 The Chief Clerk of the Texas Commission on Environmental Quality shall forward a copy 

ofthis Order and the attached permit (Exhibit A) to all parties and, sUbjeC!~~W¥:fil~s9iT~'nF 
. . ~ . ~tJ~~;~~:'" ,~"rf~'-:' - ···:·:·;:'~~-!~~~;'1~r.-?\'Ot 

~~~1?~:~~~~a reheanng, Issue the attached permit. '. :~f!;~;':~< ~:. =) t? . j ''':-'~::';;;'mal 
.• J.' _ - -"'-c';':;'~7C"TOF ~t. Dec" I; 2 ,I ~BU1-: 

1I~:r.!'?':':S;:··":· ·,··.:.J.·...;.·.·,.:~31	 ~~ .~. L.....:~ ..~.u,! 't1\~' ~ 
~;i'·"-·' ii~. ';.~ OE.G., 1;~J-LRl~1:;;;~~ 

{lEC I2 ! ZOni. 
't' '~.--' ., .. :: ',••:, .•. , __.. ;:.•.>.-,~_ ~ __.. ~.- ~:._:~•...:.~.;•. ~:•.:~:~~~~~ 
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5.	 Ifany provision, sentence; clause or phrase ofthis Order is for any reason held to be invalid, 

the invalidity of any portion will not affect the validity of the remaining portions of the •
Order. 

6.	 The effective date oftrus order is the date the ord~ is final; as provided by 30 TEx. ADMIN. 

CODE § 80.273 and Section 2001.144 of the Administrative Procedure Act, TEX. GOVT. 

CODE ANN. ch. 2001. 

7.	 Any other requests for entry ofspecific findings offact and conclusions oflaw, and any other 
.	 . 

requests for general or specific relief, if not expressly set forth herein, are denied. 

Issue Date: OCl 202003 
TEXAS COMMISSION ON 
ENVIRONMENTAL QUALITY 

• 
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TEXAS NATURAL RESOURCE CONSERVATION COMMISSION 

PERMIT FOR MUNICIPAL 
SOLID WASTE MANAGEMENT SITE 

issued under provisions ofTexas 
Health & Safety Code Ann. 

Chapter 361 (Vernon) . 

Permit No:MSW-2294 

.Name ofPermittee 
and 
Site Owner: 

Facility Name: 

Classification ofSite: 

The permittee is authorized to store,· process, and dispose of wastes in accordance with the 
limitations, requirements, and other conditions set forth herein. This permit is granted subject to the 
rules and orders of the Commission and laws of the Stateof Texas and it replaces any previously 
issued permit. Nothing in this permit exempts the pennittee from compliance with other applicable 
rules and regulations of the Texas Natural Resource Conservation Commission. This permit will 
be valid until canceled, amended, or revoked by the Commission, or until the site is completely filled . , 

or rendered unusable, whichever occurs first. 

APPROVED, ISSUED AND EFFECTIVE ina ccordance with 3 0 Texas Administrative Code 
Chapter 330. 

ISSUED DATE: 

For the Commission 

North Texas Municipal Water District 
P.O. Box 2408 
Wylie, Texas 75098 

• 

•
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I.	 Size and Location of Facility 

A	 This Type I municipal solid waste management facility is located on a 673.49 acre 
site located approximately 1.7 miles northeast of the intersection of State Highway 
121 (SH-12I) and Fann-to-Market Road 545 (FM-545), along SH-121 in Collin 
County, Texas. 

B.	 . The legal description is contained in Appendix I&II G of Parts I&D found in 
Attachment A of this permit. . 

.	 . 

C.	 Coordinates and Elevation ofSite Permanent Benchmark: 

Latitude: 33° 17' 26.74556" North
 
Longitude: 96° 30' 51.22736" West . . .
 
Elevation: 654.5 feet above mean sea level (msl)
 

The pennanent site benchmark will be established prior to construction ofthe landfill •
facilities. The pennittee shall provide a revision to Attachment 1 of Part ill, found 

.	 . 

in Attachment A ofthis permit, which.shows the location of the benchmark within 
30 days after placement of the benchmark. 

II.	 Facilities and Operations Authorized 

A.	 Days and Hours ofOperation 

The operating hours for receipt ofwaste and for. all landfill related operations at this 
municipaf solid waste facility shall be 24 hours-per-day, Mondaylhrough Saturday. 
The site will be dosed on Sunday. 

B.	 Wastes Authorized at this Facility 

The permittee is authorized to dispose .ofmunicipal solid waste resulting from or 
incidental· to municipal, . community, residential, commercial, institutional, 
agricuitural, and recreational activities iv.cluding street cleanings; rubbish; yard 
waste; brush; construction-demolition debris from municipalprojects; inert: material; 
Class 2 & 3 nonhazardous industrial waste; and certain special wastes t hat are 
identified in Part IV found in Attachment A of this pemiit. The acceptance of the • 
special wastes, indicated in Part IV of Attachment A of this pennit, is contingent· 
upon such waste being handled in accordance with 30 Texas Administrative Code 
(TAC) Section (§) 330.136, and in accordance with the listed and described 
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procedures in Part N found in Attachment A ofthis permit, subject to the limitations 
and special provisions provided herein. 

The pennittee is authorized to accept for disposal Class I nonhazardous industrial 
waste only after the approval ofthe additional design and operational requirements 
in accordance with 30 TAC §330.137(d), and/or other regulations approved in the 
future regarding Class I nonhazardous industrial waste disposal; and the approval of 
a Waste Acceptance Plan (WAP) for the Class 1 nonhazardous industrial waste. 

C. Wastes Prohibited at This Facility 

The permittee shall comply with the w~ste disposal restrictions set forth in 30 TAC 
§330.5(e). Class 1 hazardous industrial solid waste, hazardous waste from any 
source, and any other waste not identified in SectionII.B. of this permit shall not be 
accepted at this facility. . 

• D. Waste Acceptance Rate 

Authorized solid waste may be accepted for disposal at this site at an initial rate of 
approximately, but not limited to, 1700 tons per day. Class 1nonhazardous industrial 
waste, if accepted, shall be in accordance with 30 TAC §330.137(f). 

E. Waste Volume Available for Disposal 

The total waste disposal capacity of the landfill is based upon the infonnation 
contained in Section 0.5 of Part ill found in Attachment A of this pennit. 

F. Facilities Authorized 

The pennittee is authorized to operate a Type I municipal solid waste landfill that 
utilizes a combination ofan area excavation fill and aerial fill of the municipal solid 
waste landfill subject to the limitations contained herein. If Class 1 nonhazardous 
industrial waste is accepted a dedicated trench will be utilized. All waste disposal 
activities subject to permitting are to be confined to the following facilities, which 
shall i neluded isposal units, structures, appurtenances, 0 r improvements: access 
roads, dikes, berms and temporary drainage channels, permanent drainage structures, 
landfill gas management system, contaminated water management system, final 

• 
cover, groundwater monitoring system, landfill liner system, and other 
improvements. Other improvements within the permitted area that will be allowed 
include, but are not limited to, a maintenance building, gatehouse/office, scale(s), 
citizens' drop-offcenter, material processing facility, composting operation, citizens' 
reuse area, and a truck wash. 



;-!."',-, ..,' .. 
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G.	 Changes, Additions, or Expansions 

Any proposed facility changes must be authorized in accordance with Texas Natural 
Resource Conservation Corrunission (TNRCC) permit amendment or modification 
rules, 3o.TAC Chapter 305 and JQTAC Chapter 330. 

In.	 Facility Design, Construction, and Operation 

A.	 Facility design, construction, ahd operation and/or maintenance must comply with
 
the provisions of this permit; Commission Rules, including 30 TAC §§330.5l
 
through 33058, 33Q,62 through 330.64, 330.111 ihrough330.139, 330.200 through
 
330206, )30.230 through 330.242, 330.250 through 330.256, 330.280 through
 
330.284, and 330.300 through 330.305; special provisions contained in this permit~
 

and Parts I-N ofllie application found in Attacrunent A of this pennit, and shall be
 
managed in a manner to protect human health and the environment.
 

B.	 The entire waste management facility shall be designed, constructed, operated, and 
maintained to prevent the release and. migration of any waste, contaminant, or •
pollutantbeyond the point ofcompliance as defined in30 TAe §330.2 and to preyent 
inundation or discharge from the areas .surrounding the facility components. Each 
receiving, storage, processing, and disposal area shall have a containment system that 
will collect spills and incidental precipitation in such a manner as to: 

1.	 Preclude the release of any contaminated runoff, spills, or precipitation; 

2.	 Prevent washout of any waste by a 100.:.year storm; and 

. 3. Prevent run-on into the disposal areas from off-site areas. 

C.	 The site shall be designed and operated so as not to cause a violation of: 

1.	 The requirements of the Texas Water Code §26.121 ; 

2. . Any requirements of the Federal Clean WaterAct, induding, but not limited 
to, the National Pollutant Discharge Elimination System (NPDES) 
requirements §402,as amended,. and/or the Texas Pollutant Discharge 
Elimination System (TPDES), as amended; 

3.	 Therequirements under theFederalClean Water Act §404, as amended; and • 
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4.'	 Any requirement ofan area wide or statewide water quality management plan 
that has been approved under the Federal Clean Water Act §208 or §319, as 
amended. 

D.	 All working-face contaminated water shall be handled, stored, treated, disposed of, 
and managed in accordance with 30 TAC §330.55(b)(6), 30 TAC §§330.56(0)(l) 
through (4),30 TAC §330.139, and in accordance with Part ill, Attachment 15 found 
in Attachment A of this pennit. Other methods may be considered for approval as 
a modification to this permit. 

E.	 Temporary erosion andsedimentation control measures shall remain functional until 
the permanent vegetative cover has become established or as required to control 
erosion on areas having completed final cover throughout the post-closure care 
p.eriod in accordance with Part ill Attachment 13 found in Attachment A of this 
permit. 

• F. Storm water r unoff from t he active portion 0 fthe Iandfill shall be managed in 
accordance with 30 TAC §§330.55(b)(3) and 330: 133(b), and as described in Part ill 
found in AttClchment A of this permit. 

G.	 All facility employees and other persons involved in facility operations shall be 
qualified, trained, educated, and experienced to perform their duties so as to achieve 
compliancewith this permit. The permittee shall complywith 30TAC §330.52(b)(9) 
and as described in Part I found in Attachment A ofthis permit. The pennittee shall 
further ensure that personnel are familiar with safety procedures, contingency plans, 
the requirements ofllie Commission's rules and this permit, commensurate with their 
levels and positions of responsibility, in accordance with Part ill and Part IV found 
in Attachment A of this permit. All facility employees and other persons involved 
in facility operations, as required, shall be certified and shaH obtain the appropriate 
level of operator certification as required in the statute and applicable regulations. 

H.	 The facility shall be properly supervised to assure that bird populations will not 
increase and that appropriate control procedures will be followed. Any increase in 
bird activity that might be hazardous to safe aircraft op.erations will require prompt 
mitigation actions. 

IV.	 Financial Assurance 

• A. General. Authorization to operate the facility is contingent upon compliance with 
provisions contained within the permit and maintenance of financial assurance in 
accordance with Subchapter K ono TAC Chapter 330 and 30 TAC Chapter 37. 
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B.	 Closure Care Cost Estimates. Within 60 days prior to the initi4!~teipt Q£wasie~'~~: ' 
permittee shall provide fuiancial assurance instrumetlt(s) for dertmtrati8il ofcf~u.re ~: 
ofthe landfill in accordance With 30TAC §§330.253(d)(6) and 33d~t{81. The;~o~rh .. ~ 
cost estimate of$4,636;750 (2001 dollars) is based on estimates a¥~escribed1ihPJt ' 
ill Attachment 8 and Attachment 12 found in Attachment A of this ·pennit. The 
financial assurance instrument shall be man amount that i neludes the inflation 
factors for each calendar year. since 2001 to the year the pennit is issued. 

c.Post-Closure Care Cost Estimates. Within 60 days prior to the initial receipt of 
, waste, the permittee shallprovide financial assurance instrument(s) for demonstration 
ofpost-closure care of the landfill in an amount for the entire landfill facility. The 
post-closure careeost estimate of$2,990,000 (2001 dollars) is based on estimates as 
described in Pait ill Attachment 8 and Attachment 13 found inAttachment A of this 
permit. The financial assurance instrument shall be in an amount that includes the 
inflation factors for each c~lendar year since 2001 to the year the permit is'lssued. 

D.	 The owner and/or operator shall annually adjust elosllfe and!or post-closure care cost
 
estimates for inflation within 60 days prior to the aimivei-sary date of the
 
establishment ofthe financial assurance instrument pursuant to 30 TAC §§330.281
 •
and 330.283, as applicable. 

E.	 Modifications. If the facility's closure and/or post-closure care plan is modified in 
accordance with 30TAc§305.70, the permittee shall provide new cost estimates in 
current dollars in accordance with 30 TAC §§330.253(d)(6), 330.254(b)(3)(D), 

',330.281,	 and 330.283, as applicable. The amount of the financial, assurance 
mechanism shall be adjusted within '20 days after the modification is approved. 
Adjustments to the cost ,estimatesand/or the financial assurance instrument to 
comply with any financial assurance regulation that is adopted by the TNRCC 
subsequent to the issuance.ofthis permit, shall be initiated as a modification within 
30 days after the effective date of the new regulation. 

V.	 Facility Closure 

Closure of the facility shall commence: 

A.	 Upon completion of the disposal" operations and the site is completely filled or 
rendered unusable in accordance with Part ill Attachment 7 found in Attachment A
 
ofthis permit; .
 

B.	 Upon direction by the Executive.Director oftheTNRCC for failure to comply with •the tennsand conditions of this perini! or violation of State or Federal regulations. 
The Executive Director is authorized to issue emergency orders to the permittee in 
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accordance with §§ 5.501 and 5.512 of the Water Code regarding this matter after 
... -col1sidering whether an emergency requiring imm~iate action to protect the public 
./health and safety exists; 

C.	 Upon abandonment of the site; 

D.	 For failure to secure and maintain an adequate bond or other financial assurance as 
required; or 

E.	 Upon the permittee's notification to the TNRCC that the landfill will cease to accept 
waste and no longer operate at any time prior to the site being completely filled to 
capacity. 

VI.	 Site Completion and Closure 

•	 The landfill shall be completed and closed in accordance with 30 TAC §330.250 and the 
applicable portions of 30 TAC §§330.251 through 330.256. Upon closure, the permittee 
shall submit to the Executive Director documentation of closure as· set out in 30TAC 
§330.253. Post-closure care and maintenance shall be conducted in accordance with Part III 
Attachment 13 found in Attachment A ofthis permit, for a period on0 years or as otherwise 
deterinined by the Executive Director pursuant to 30 TAC §330.254(u). 

VII.	 Standard Permit Conditions 

A.	 Parts I-N, as described in 30 TAC §330.51 (a), which comprise the Permit 
Application for Pennit N12MSW-2294 are herebymade a part ofthis permit as Part 
No.2: Attachment A. The permittee shall maintain Parts I-IV and Part v, as 
described in 30 TAG §330.51(a), at the facility BIld make them available for 
inspection byTNRCC personnel. The contents ofAttachment A ofthis permit shall 
be known as the "Approved Site Development Plan", in accordance with 30 TAC 
§330.64(a). The Approved Site Development Plan shall inClude revised pages that 
correct improper cross references in the text, eliminate incomplete sentences in the 
text, correct truncated sentences, or correct typographical errors that do not change 
the intent of the original proposal, that are discovered while printing and copying the 
"Approved Site Development Plan" copies. 

• 
B. Part No.3: Attachment B, consisting of minorarnendmerits, modifications, and 

corrections to this permit, is hereby made a part ofthis permit. 
, 

C.	 The permittee shall comply with all conditions ofthis pennit. Failure to comply with 
any permit condition may constitute a violation of the pennit, the rules of the 
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Commission, and the Texas Solid Waste D1SPOSaI Aot.::~:~(;l,;5~:~oUffi!s for an
 
enforcement'actiml, revocation, or suspension. I ~.r~" .. :'.) ~.!.\flS
 

D.	 A preconstructlon conference snaIl be held pursuant to 30 TAC §330.64(d) prior to 
beginning any construction within the permit boundary to ensure that all aspects of 
this permit, construction activities, and inspections are' met. Additional 
preconstruction conferences maybe held prior to theopening of the facility. 

E.	 The permittee shall monitor sediment accumulations in ditches and culverts on a 
quart~rly basi's, and remove sedimentation to 're-establishthe design flow grades on 
an annual basis or !pore frequently ifnecessary to maintain the design flow. 

F.	 The tracking of mud off-site onto any public right-of-way shall be minimized. 

G.	 In accordance With 30TAC §330.7(a), the permittee shall record in theDeedRecords
 
of Collin County, a metes and bounds description ·of all portions within the pennit
 
boundary on which disposal of solid waste has and/or will take place. A certified
 
copy oftl;1e recorded docwnent(s) shalrbe provided to the Executive Director in
 
accordance with 30 TAC§330.7(b).
 • 

H.	 . Daily cover ofthewaste fill areas shall be performed withclean soil that has riot been
 
in contact yvith waste or with an alternate daily cover V{hich has been approved in
 
accordance with 30 TAC §§330.133(c) and 305.70. Intermediate cover, run-on, and
 
run-offcontrols shall not be constructed from soil that has been scraped up from prior
 
daily cover or which contains waste. .
 

. 1. During construction and operation ofthe facility, measures shall be taken to control 
runoff, erosion, and sedimentatioI1 from disturbed areas. Erosion and sedimentation 
control me~sures shall be inSpected and maintained. at least monthly and after each 
stormevent that meets or exceeds the design storm event. Erosion and sedimentation 
controls shall remain functional until disturbed areas are stabilized with established 

. permanent revegetation. The pennittee shall maintain the on-site access road and 
speed bumps/mud control devices in such a-manner as,to miilimize the buildup of 
mud ~n tQe ~ccessroad and to maintain a safe road surface. 

1.	 Incomplyingwiththe requirem~ntsof30TAC §330.123, tile permittee shall consult
 
with the local, District Office of the Texas Departrnentof Transportation or other
 
authorityresponsible forroad maintenance, as applicable, to determine standards and
 
frequencies .for .l~tter and' mud.' cleanup on state, county, or city maintained Toads 
serving the site.. Documentationof this consultatio~ shaH be submitted within 30 
days after the permit has been issued. • 
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K.	 I:he permit{ee. shall retain the right of entry onto the site until the end of the Post
Closure Care Period as required by 30 TAC §330.62(b). 

L.	 Inspection and entry onto the site by authorized personnel shall be allowed during the 
site operating life and until the end of the Post-Closure Care Period as required by 
§361.032 of the Health and Safety Code. 

M.	 The provisions ofthis permit are severable. Ifanypennit provision orthe application 
of any permit provision to any circumstance is held invalid, the remainder of this 
pennit shall not be affected. 

N.	 Regardless of the specific design contained in Attachments A and B of this pennit, 
the permittee shall be required to meetall performance standards required by the 
permit, the regulations, and as required by local, State, and Federal laws or 
ordinances. 

O.	 If differences arise between these provISIons and incorporated Parts I-N of 
Attachment A of this permit, these provisions shall prevail. 

P.	 The permitt~e shall comply with the requirements of the airpennit exemption in 30 
TAC §106.534, ifapplicable,and the applicable requiremen~s of30 TAC Chapters 
106 and 116. 

Q.	 All discharge of storm water will be in accordance with the U.S. EnvirOninental 
Protection Agency NPDES requirements and/or the State of Texas TPDES 
requirements as applicable. 

R.	 After the dat~ of issuance of this permit and within 180 days following the TCEQ 
publishing technical guidance for the development of a Site Operating Plan lor a 
municipal solid waste management facility, the permittee shall review their Site 
Operating Plan for compliance with the published guidance. The permittee shall 
provide revisions to Part N, the Site Operating Plan, found in Attachment A of this 
pennit, as necessary as a modification to Part N of Attachment A ofthis permit. 

VIII.	 Incorporated Regulatory Requirements 

A.	 To the extent applicable, therequirementsof30 TAC Chapters 37,281,305, and 330 
are adopted by reference and are hereby made provisions and conditions of this 
permit. 

B.	 The permittee shall comply with all applicable .Federal, State, and local regulations 
and shall obtain any and all other required permits prior to the beginning of any on
site improvements or construction approved by this pemlii. 



North Texas Municipal Water Distric~ 
Permit NQMSW-2294 
Page 11 • 

[Ooz I ZI J30 

IX.	 Special Provisions 

A.	 . The pennittee shall provide a copy of the instrument used to dedicate the offsite 
drainage areas to the pennitted area for protection from future development. The 
instrument shall be recorded in the Deed Records ofCollin County, and a copy ofthe 
recorded instrument certified by the County Clerk of Collin County shall be 
submitted to be included in the Approved Site Development Plan. 

B.	 The permittee shall consult With the Texas Department ofTransportation regarding 
the possible and future upgrades to the State highway facilities (SH-121 andFM-545) 
around the landfill site. The pennittee shall submit a report of the consultation to 
include potentiaI impacts to the features of the landfill site and the disposal 
operations prior to the issuarice· of the ~tten authorization to ac<;ept waste. 
Revisions to the Approved Site Development Plan will be required if the proposed 
highway up~ades willriecessitate changes to the landfill. 

PART NO.2: ATTACHMENT A. • 
The "Approved Site Development Plan" ~ffective with the date on the permit. 

PART NO.3: ATTACHMENTB. 

Minor Amendments, Modifications, and Corrections may be issued for Permit NQ MSW
2294. .. 

The minor amendment, modification, or correction document prepared and executed 
with·an approval date shall be attached to this attachment. There is no limitation on 
thenumber ofthese documents that may be included in Attachment B ofthls permit. 

•
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• SOAH DOCKET NO. 582-98-1390 
TNRCC DOCKET NO. 98-0415-MSW 

IN THE MATTER OF THE § BEFORE THE STATE OFFICE
 
APPLICATION OF BLUE FLATS §
 
DISPOSAL, L.L.C., FOR § OF
 
PROPOSED PERMIT NO. MSW-2262 §
 

§ ADMINISTRATIVE HEARINGS 

PFD EXECUTIVE SUMMARY 

Blue Flats Disposal, 1.1.c. ("BFD"), has filed an applications, pursuant to Chapter3610fthe Texas 

Health & Safety Code, for a pennit to construct and operate a Type I municipal solid waste landfill 

on a 140-acre site adjacent to U.S. Interstate Highway 20, six miles east of the City of Gordon in 

Palo Pinto County, Texas. TheALJs recommend that the application be denied. 

PARTICIPATING PARTIES •	
> 

Applicant:	 Blue Flats Disposal, 1.1.c. (represented by Kerry Russell and Chesley 

Blevins, Attorneys) 

Executive
 

Director ("ED"): (represented by Anthony Tatu and Suzanne Dupree, Staff Attorneys)
 

Public Interest
 

Counsel ("PIC"): . (represented by Katie Price and Kyle Lucas, Attorneys)
 

Opposing Parties:	 Roger Fawcett and Fawcett, Ltd. ("Fawcett") (represented by Helen Gilbert, 

Robert Glasgow and Susan Potts, Attorneys) 

..• Citizens to Save Palo Pinto County ("CSPPC"), Patricia Blackmon, Gem and 

Susan Brierton, Ruby Finch, Robert imd Jerrie Rexroat, Robert E. Richards,
' 
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and James Roberts (represented by Kelley Haragan, David Frederick and 

Richard Lowerre, Attorneys) 

ISSUES 

1.	 Does the application satisfy regulatory requirements relating to land use compatibility? 

Applicant:	 The application meets requirements relating to land use compatibility. 

PIC and Opposing:	 Proposed landfill is not compatible with agricultural and recreati,onal uses of 

surrounding land. 

ED:	 The application meets Commission 'sland use compatibility requirements. • 
Recommendation:	 Accept position of Applicant and ED. 

2.	 Does the application satisfy regulatory requirements relating to groundwater monitoring and 

protection? 

Applicant:	 Application and draft permit satisfy groundwater monitoring and protection 

requirements. 

PIC and Opposing:	 Monitoring system lacks pointof compliance wells for potential groundwater 

migration pathway to the south. 

•
 



• SOAH Docket Nos. 582-98-1390 PFD Executive Summary Page 3 
TNRCC Docket No. 98-0415-MSW 

ED:	 Staff review indicated that application and draft permit satisfy groundwater 

monitoring and protection requirements. 

Recommendation:	 Accept position of PIC and Opposing Parties. 

3. Does the application satisfy regulatory requirements relating to drainage design? 

Applicant:	 The application meets regulatory requirements related to drainage design 

because proposed landfill will not significantly alter natural drainage patterns. 

• PIC and Opposing: Natural drainage patterns will be significantly altered at the south and 

northeast boundaries of the proposed landfill site. 

ED:	 Staff review indicated that application satisfies regulatory requirements. 

Recommendation:	 Applicant failed to establish that natural drainage patterns will not be 

significantly altered south and northeast of the si teo 

4. Does the application satisfy regulatory requirements relating to endangered species? 

Applicant:	 The application satisfies endangered species regulations. 

PIC and Opposing:	 With respect to the Texas Horned Lizard, the application fails to satisfy 

regulatory requirements. 
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ED:	 Staff review indicated that application satisfied such requirements. 

Recommendation:	 Accept general position of PIC and Opposing Parties. 

5.	 Does the application satisfy regulatory requirements relating to operating plans? 

Applicant:	 The application satisfies all such regulatory requirements. 

PIC and Opposing:	 The application contains inadequate operating plans relating to fire 

protection, endangered species protection, disease vector control, and 

windblown waste. •
ED:	 Staff review indicated that operating plans are adequate. 

Recommendation:	 Accept position of PIC and Opposing Parties with respect to fire protection, 

endangered species protection, and disease vector control. Otherwise, 

operating plans meet regulatory requirements. 

6.	 Does the application satisfy regulatory req~irementsrelating to comp liance with the regional 

solid waste plan? 

Applicant:	 Such requirements satisfied by statement ofrelevant Council ofGovemments 

that application complies with regional solid waste plan. 

•
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PIC and Opposing: BFD's proof of compliance applied only to its prior, withdrawn application; 

BFD failed to prove compliance for its current pending application 

ED: Staff review indicated compliance with regional solid waste plan. 

Recommendation:	 Accept position of PIC and Opposing parties. 

7.	 Does the application satisfy regulatory requirements relating to financial assurance and 

closure costs? 

• Applicant: The application satisfies regulatory requirements concerning closure and 

closure-cost estimates; financial assurance not required until 60 days prior to 

receiving waste. 

PIC and Opposing:	 Closure plans are inadequate; highest possible closure costs underestimated; 

closure costs not calculated in current dollars. 

ED:	 Staff review indicated closure plans adequate mid costs properly estimated. 

Recommendation:	 Accept closure plans and cost estimates, but recommend updating estimates 

to current dollars. IfCommission grants permit~ financial assurance must be 

provided 60 days before receiving waste. 

8.	 Does the application satisfy regulatory requirements relating to wetlands? 
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. Applicant:	 No regulatory wetlands on the site; application meets wetland regulatory 

requirements. 

Opposing:	 Take no position concerning wetlands. 

PIC:	 Man-made stock pond on site may constitute a regulatory wetland. 

ED:	 Agrees with Applicant. 

Recommendation:	 Accept position of Applicant and ED. 

9.	 Doesthe application satisfy regulatory requirements relating to existing conditions? • 
Applicant:	 The application satisfies regulatory requirements concernmg existing
 

conditions.
 

PIC and Opposing:	 Application failed to describe sandstone-quarrying operations conducted on
 

the site for several years.
 

ED:	 Theapplication satisfies existing~condition requirer.nents. 

Recommendation:	 Accept position ofApplicant and ED. 

10.	 Do vanous alleged defects m fonn, certification, and listing of adjacent landowners 

invalidate the application? • 



• SOAH Docket Nos. 582-98-1390 PFD Executive Summary Pa~e 7 
TNRCC Docket No. 98-04J5-MSW 

Applicant:	 The application contains no defects, or alternatively, alleged defects are 

harmless. Mr. Fawcett not on landowners list because he bought property 

after application filed; he had notice of application and participated fully in 

the hearing. 

Opposing:	 Signature by new manager invalid; defective engineer seals on some 

documents; Mr. Fawcett omitted from landowners list. 

PJC:	 Takes no position. 

ED:	 The applicatipn contains no material defects. 

• Recommendation: Accept position of Applicant and ED; if Commission grants permit, 

recommend engineer seals be reviewed by ED and corrected by BFD iffound 

defective. 

11.	 Should the duration ofany permit issued to BFD be limited to a predetermined term ofyears 

rather than to the actual operating life of the facility? 

Applicant:	 The Commission should grant a permit for the life of the facility. 

Opposing:	 If a permit granted, it should be limited to five years, subject to renewal, to 

promote use of improved technologies and to deter violations ofregulations. 

• 
PIC:	 Takes no position. 
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ED: 

ALJs' 

Recommendation: 

Pennit should be granted for the life of the facility. 

If the Commission grants a pennit, it should be for the life of the facility. 

12. What is the proper allocation of transcript costs? 

Applicant: 

Opposing: 

ED and PIC: 

Recommendation: 

CSPPC should pay a portion of transcript costs because it exceeded its 

allotted time at hearing and raised unfounded objections to the application. 

BFD should pay all costs. 

No position stated. • 
BFD should pay all transcript costs except for transcript copies ordered by 

participants other than agency parties and the ALJs. 

•
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PROPOSAL FOR DECISION 

I. INTRODUCTION 

Blue Flats Disposal, L.L.c. ("BFD"), has filed with the Texas Natural Resource Conservation 

Commission ("Commission" or "TNRCC") an application, pursuant to Chapter 361 of the Texas 

Health & Safety Code' ("the Code"), for a pem1it to construct and operate a Type I municipal solid 

waste landfill on a 140-acrc site adjacent to U.S. Interstate Highway 20 ("1-20"), six miles east of 

• the City of Gordon in Palo Pinto County, Texas. 

Under the authorization sought, the facility would accept general municipal solid wastes. It could 

also receive Class II or III industrial solid wastes and/or special wastes, but only if handled in 

accordance with 30 TEXAS ADMIN1STRAT1 VE CODE ("TAC") §§ 330.136 and 330.137 and in 

accordance with the facility's specific Site Development Plan. Although the site is adjacent to a 

railway line, the permit presently sought would not authorize receipt of wastes by rail. Total 

designed capacity of the landfill' is approximately 11,800,000 cubic yards of deposited wastes. The 

applicant estimates the operating life of the facility at 23 years and expects to receive wastes from 

a 1O-county region including Palo Pinto, Comanche, Eastland, Erath, Hood, Jack, Parker, Stephens, 

Somervell, and Young Counties. 

• I Chapter 361 of the Code is the Texas Solid Waste Disposal Act. TEX. HEALTH & SAFETY CODE ANN. 
ch. 361 (Vernon 2000). TNRCC rules implementing the Act appear at 30 TAC ch. 330. 
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no previous history of operating a municipal solid waste facility. 

TNRCC's Executive Director ("ED") concluded that the applicant has met its burden of proof in 

demonstrating compliance with the regulatory prerequisites for issuance of the requested pennit. 

Accordingly, the ED recommended issuance of the draft pem1it prepared by staff for the BFD 

facility. 

II. RECOMMENDATION 

The Administrative Law Judges ("AUs") find that BFD hasfailed to demonstrate its full satisfaction 

of several regulatory requirements, as described in detail below. Briefly, BFD has not proposed a 

sufficiently extensive monitoring well system to cover all major potential pathways for groundwater 

leaving the site; has failed to demonstrate that the proposed facil.ity will not significantly alter natural 

drainage patterns; has fai led to satisfy all requirements for protection of threatened or endangered 

species; has proposed inadequate operating plans with respect to fire protection, endangered species, • 
and disease vector control; and has failed to provide a proper showing of compliance with the 

regional solid. waste plan. Accordingly, the ALJs recommend that the application be denied. 

In. PROCEDURAL HISTORY 

The present application was filed with TNRCC in September of 1996. (A prior, very similar 

application for the same site was submitted to TNRCC in 1995 but was withdrawn in January of 

1996.) TNRCC staff declared the present application administratively complete on. October 28, 

1996, and technically complete on December 4, 1997. The matter was subsequently referred to the 

State Office of Administrative Hearings ("SOAH"). On September 2, 1998, a preliminary hearing 

upon the application was conducted in Gordon, Texas, by Bill Zukauckas, an AU with SOAR. 

•
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The following were designated as parties: the applicant (represented by Kerry Russell and Chesley 

Blevins, attorneys); the ED (represented by Anthony Tatu and Suzanne Dupree, staff attorneys); 

TNRCC's Public Interest Counsel (represented by Katie Price and Kyle Lucas, attorneys); and 15 

individuals or other entities opposing the application (collectively, "Protestants"). The Protestants 

were aligned in two groups for hearing. One group included Citizens to Save Palo Pinto County 

("CSPPC"), Brian Birk, Patricia Blackmon, Gem and Susan Brierton, Mrs. Ruby Finch, Robert and 

Jerrie Rexroat, Robert E. Richards, James Roberts, and Mike and Susan Ruff(generally represented 

by Kelly Haragan, David Frederick and Richard Lowerre, attorneys). The other group included 

Roger Fawcett, Judy Fawcett, and X-O Ranch Co., Inc. (represented by Helen Gilbert, Robert 

Glasgow and Susan Potts, attorneysV 

Fawcett, Ltd., subsequently was substituted as a party for X-O Ranch Co., Inc. Brian Birk, Judy 

Fawcett, and Mike and Susan Ruff subsequently relinquished their party status. 

•	 The initial discovery and procedural schedule was extended by several months upon successive 

agreements among the parties, in order to accommodate preparation for hearing and settlement 

discussions. In August and September of 1999, the schedule was further extended by the need to 

review amendments to the application made by BFD. These changes (relating to the design of 

drainage control stnIctures, quarrying of sandstone at the site, and other matters) were ruled to be 

minor amendments, requiring no additional public notice. 

In October of 1999, the case was reassigned from AUs Zukauckas and Bob Jones to AUs Mike 

Rogan and Tom Walston. Additional continuances were allowed to accommodate the parties' 

conduct of a suit in a Palo Pinto County district court relating to the landfill site's initiallyproposed 

access route, then to consider another amendment of the application changing that disputed access 

route. The AUs again determined that this amendment was minor. 

2 The group including the Fawcetts is often referred to herein simply as "Fawcett." The group including • CSPPC is often referred to simply by that acronym. 



SOAH Docket No. 582-98-1390 Proposal for Decision Page 4 
TNRCC Docket No. 98-0415-M8W •
The evidentiary hearing was held in Austin, Texas, on June 7 through 9, 12 through 16, 19 and 20, 

2000. After the parties submitted brie fs and arguments, responses, and proposed Findings of Fact 

and Conclusions of Law, the record in the proceeding was closed on August 18,2000. 

IV. ISSUES 

1. Does the application satisfy regulatory requirements relating to land use compatibility? 

The ALJs recommend a conclusion that the application satisfies such requirements. 

BFD's site occupies, for the most part, the southern slope of a roughly 120-ft.-high ridge adjacent 

to 1-20 in southern Palo Pinto County. As depicted in the application's maps, the facility would 

cover an area ofabout 3,000 ft. by 2,000 ft., with its longer axis running along the southern boundary 

of the site, parallel to 1-20 and the Union Pacific Railroad. This southern boundary lies about 375 

ft. north of 1-20,3 which is the county's principal east-west highway, and less than 100 ft. north of •
the Union Pacific, which is the principal railway line between Dallas and El Paso. 

The primary economic activity in Palo Pinto County is ranching, and the land surrounding the 

proposed site is predominantly rangeland, along with some cropland. BFD itself owns some 1, I00 

additional acres adjoining the site to the west and north. Only three occupied residences have been 

identified within one mile of the site boundary. (The closest is directly across 1-20 from the site, 

just over a quarter of a mile away) No schools, cemeteries, historical sites, licensed daycare 

facilities, or significant archeological sites exist within that radius. The nearest non-agricultural 

commercial buildings are gas stations and restaurants along 1-20, more than two miles from the site. 

The site is outside the corporate and extraterritorial limits of the nearest incorporated municipality 

(the City of Gordon) and thus is not subject to zoning restrictions. 

3 Measurement is from the shoulder of the nearest lane of the highway. the north-side ac~ess road. • 
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Testimony indicated that outdoor recreation and tourism are steadily becoming more important 

sources of income in the area. According to Patricia Blackmon, rancher and president of CSPPC, 

tourism is now the county's third largest industry. Two camping and recreational vehicle sites are 

located within three miles of the proposed landfill, while Lake Palo Pinto lies approximately four 

miles to the north. The area shelters abundant deer, turkey, quail, and dove. Many local ranchers 

lease parts of their lands for hunting, which is often more lucrative to these landowners than their 

ranching activities. In addition, historical restorations in the old mining town of Thurber (about 

seven miles southwest of the site) and in other parts of the county draw visitors to the area. 

• 

The final cover for the landfill is designed and would be authorized to reach a maximum elevation 

of 1,072 ft. above mean sea level ("msl"). Under existing conditions, the highest portion of the ridge 

within the sitc boundaries is slightly abovc 1,030 ft. msl. BFD's project would thus raise the overall 

silhouette of the site's landfomls by 30 to 40 ft. Much of the area now sloping downward from the 

ridge linc would undergo an evcn greater increase in elevation, in some instances morc than 100 ft . 

John Worrall, BFD's land planning consultant, sought to depict the appearance 0 f various stages in 

the project '5 development by using computer assisted design ("CAD") techniques to superimpose 

simulations ofthe contours designed for the landfill's earthen cover upon photographs ofthe existing 

site. From immediately across 1-20, the view of the completed facility in a CAD photo resembles 

a half-mile-long wall, closing offa significant arc of the horizon. In a photo taken along I-20,just 

over a mile west of the site, however, the facility has little visibility. Mr: Worrall also testified that 

no "sites having exceptional aesthetic quality" exist within a mile of the proposed facility and that 

the mounded, ridge-like fonn of the planned landfill would be "sympathetic" with (or blend into) 

the surrounding topography of hills and ridges. 

Several landowners in the vicinity testified to general expectations that the proposed facility would 

interfere with agricultural and recreational uses ofthe surrounding land. Ms. Blackmon, who raises 

thoroughbred horses and leases tracts for hunting on property immediately across 1-20 from the site~ 

specifically embodied those concerns. She predicted that she would be unable to continue raising 
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proximity to BFD's facility. A thoroughbred would be panicked by the noise of)andfill operations 

and would probably di e if it ate windblown trash, she said. Her hunting lessees already have noti fied 

her, moreover, that they will find another hunting area ifBFD's landfill is built. 

The Protestants concluded, in the words of CSPPC's closing argument, "A mountain of trash on 1

20, the arterial into Palo Pinto County, is simply not compatible with the wildlife and historic 

tourism that the county depends upon to supplement its ranching income and to preserve the mral, 

open space character of the county." 

The PIC agreed that BFD has failed to demonstrate the compatibility of the proposed facility with 

surrounding land uses, given the evident aesthetic impact of the completed landfill, which will be 

higher than any other natural or manmade feature of the nearby landscape. Additionally, the PIC 

faulted BFD for considering only the growth patterns of the City of Gordon, while ignoring those 

of the town of Santo, which is located approximately the same distance from the site. • 
In response, the ED argued that the application is satisfactory, under a proper evaluation of the 

specific factors set out in 30 TAC § 330.53(b)(8), which addresses land-use compatibility. That mle 

states: 

(8) Land Use. A primary concern is that the use of any land for a municipal solid
 
waste site not adversely impact human health or the environment. The impact of the
 
site upon a city, community, group of property owners or individuals shall be·
 
considered in terms of compatibility of land use, zoning in the vicinity, community
 
growth patterns, and other factors associated with the public interest. To assist the
 
Executive Director in evaluating the impact of the site on the surrounding area, the
 
applicant shall provide the following:
 

(A) zoningat the site and in the vicinity ....; 

(B) character of surrounding land uses withing one mileof the proposed facility; 

(C) growth trends of the nearest community with directions of major development; • 
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(D) proximity to residences and other uses (e.g., schools, churches, cemeteries, 
historic stmctures and sites, archaeologicalJy' significant sites, sites having 
exceptionaI aesthetic qual i ty, etc.). Give the approximate number of residences and 
business establishments within one mile of the proposed facility, including the 
distances and directions to the nearest residences and businesses; and 

(E) description and discussion of all known wells within 500 feet of the proposed 
site. 

According to the ED, the proposed facility conforms with the speci fically determinable elements of 

this rule. It is subject to no zoning requirements. Few residences and none of the other listed 

structures or sites exist within a mile radius. The City of Gordon reflects no positive growth trends. 

No usable wells have been identified within the specified radius. Further, the ED insisted that these 

relati vely objecti ve faclors are the "controlling issues" that dictate an overall detemlination lipan the 

acceptability of a facility's land use impact. 

• With respect to Ms. Blackmon's concerns for the safety of her thoroughbreds, the ED noted that Ms. 

Blackmon's property is presently subjected to daily noise from co~tinual highway traffic and from 

intemlittent train Whistles. The ED also asserted that BFD's operating plan adequately addresses 

windblown waste. 

The AUs expect that BFD's landfill, if constructed, would be a rather jarring intnlsion upon those 

landowners in the immediately surrounding area (which is today a generally scenic and pastoral 

landscape). That immediate area, however, already experiences considerable intmsion and noise 

from the transportation corridor created by 1-20 and the railroad. The AUs also believe that the 

scope oflegitimate inquiry into land-use compatibi lity is not as circumscribed as the ED's argument 

seems to suggest; in other words, it is not inevitably confined to a determination of whether a facility 

would have significant impacts upon nearby land uses that are relatively prominent and intensive. 

The pertinent rule is clearly broad enough to allow consideration of sllch "other factors" as the 

potential impact upon more diffuse land uses, including ranching or hunting. Still, based on the 

record in this case, the AUs cannot conclude that the existence of the proposed landfill would 

• seriously hamper, in objective terms, the ability of adjoining landowners or others in this sparsely 
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inhabited area to continue their present economic or domestic activities. The fact that some may be 

subjectively distressed by the proposed landfill's lack ofhannony with its surroundings (particularly 

its visual intrusion) is not sufficient basis, in this case, for finding a lack of compliance with 

regulations relating to land use compatibility. 

The ALJs acknowledge that the PJC arguably has identified a technical shortcoming in the 

evaluation of"growth trends of the nearest community," as required by Rule 330.53(b)(8)(C). Based 

on the scale of the Palo Pinto County Traffic Map submitted with BFD's application, the community 

of Santo, some six miles to the east of the site;~ctually is slightly closer to the site boundary, by 

straight-line distance, than is Gordon (although it is several miles farther away by public road). 

Whi Ie BFD provided evidence that Gordon's estimated population (465) had not changed from 1990 

to 1998, it offered no information about the popUlation or growth of Santo. (However, the Texas 

Department of Transportation's Official Travel Map for the year 2000 lists Santo's estimated 

population as 312.~) Because the two population centers are virtually equidistant from the site, 

because the record indicates that Gordon is the nearest ;lIcOlporatedsettlement, and because the e 
record reflects little growth overall in the portion of the county surrounding the site, the ALJs believe 

that BFD has at least substantially complied with the rules' requirements for evaluating growth 

trends. 

2.	 . Does the application satisfy regulatory requirements relating to groundwater 

monitoring and protection? 

The ALJs recommend a conclusion that the application fails to satisfy such requirements, on the 

basis that the proposed "point of compliance" for the facility must be extended to encompass the 

southern boundary of the site. 

e. 
4 The ALJs take official notice of the contents of this state publication. 
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A crucial objective of landfill regulation is to prevent any subterranean movement of water from 

carrying contaminants beyond the boundaries ofa facility.' The pertinent niles and statutes generally 

reflect the premise that this objective is best met by monitoring and protecting the aquifers 

underlying a facility, This case is somewhat anomalous, however, in that no aquifer exists beneath 

BFD's proposed site (nor, for the most part, beneath any of Palo Pinto County).5 

• 

The subsurface at the site consists primarily of thick layers of relatively impermeable shale inter

bedded with sandstone and limestone-a structure classified geologically as the Mingus Formation 

of Upper Pennsylvanian sediments.6 In most of the surrounding area, the bedding planes of this 

forn1ation tilt slightly downward toward the northwest. This orientation (a slope of about one-half 

degree, or 30 to 50 ft. per mile) is described as the "regional dip." Any water entering a stratum 

within the fOl1nation would be expected, typically, to move downgradient through that stratum-i.e., 

in the downward direction o'fthe regional dip (assuming, that is, that such water was able to move 

at all). Consistent with this geological structure, BFD has proposed a line of monitoring wells near 

the northern and western edges of the site, which would intercept, in theory, any water migrating out 

of the facility along the bedding planes of the Mingus Fonnation. In BFD's view (affirmed by the 

ED), this proposed monitoring system would satisfy the requirements ofJO TAC § 330.231 (which 

calls for groundwater monitoring that is based upon a thorough characterization ofa site's geology). 

Based upon the geological information available for BFD's site, however, the Protestants and PIC 

have questioned (l) whether BFD, by proposing to constnIct a landfill in an area of relatively 

impem1eable formations that lacks an aquifer, has confomled with 30 TAC § 330.231 or with the 

general regulatory scheme applicable to the project; (2) whether BFD's proposal ignores other 

potential pathways for the migration of contaminated groundwater; and (3) whether BFD has failed 

5 All parties agreed that the limited and laterally discontinuous areas of groundwater beneilth the site (which 

i1re chilfilcleristic of the Mingus Fonnation in general) do not constinlte an "i1quifer"-defined by 30 TAC § 330.2(6) i1S 
"i1 geological fomlation, group of fonniltions, or portion of iI formation cilpable of yielding significant 'luilntities of 
groundwater to wells or springs." Evidence indicates that the four pockets of groundwater BFD identified beneath the 

• 
site would not yield water of generally usable quantity or quality. 

6 The capstone at the top of the site's ridge consists of Dobbs Valley Sandstone, a subclassification of the 

Mingus Fomlation. 
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to address properly a particular site condition (the presence of crude oil) that may require special • 
design c~msiderations. These issues are discussed in seqlience below. 

A. General suitability of site and monitoring well system. 

The Protestants, particularly the CSPPC group, reasoned that, because no aqui fer exists in the area, 

BFD could not possibly satisfy 30 TAC § 330.231, which requires installation of a monitoring well 

system sufficient to yield "representative samples" of groundwater from the "uppermost aquifer" 

beneath the site. 7 This monitoring is required to encompass a specific "point ofcompliance," which 

is defined by 30 T AC § 330.2(99) as "A vertical surface located no more than 500 ft. from the 

hydraulically downgradient limit of the waste management unit boundary, extending down through 

the uppermost aqui fer underlying the regulated units, and located on land owned by the owner of the 

pemlitled facility." Again, CSPPC noted that the lack of a relevant aquifer makes the point of 

compliance established by BFD (i.e., at the site boundary that is downgradient along the regional 

dip of the Mingus Formation) clearly inconsistent with the literal terms of this rule.8 • 
Further, CSPPC complained that, because the Mingus Formation is relatively impermeable and 

exhibits very low conductivity,') BFDcould not "ensure" the detection of any leakage from the 

landfill into the formation-as required by 30 TAC § 330.231 (a)(2)--within a reasonable period of 

time. All evidence in the record indicates that groundwater would move very slowly, if at all, 

through the unweathered Mingus Formation. In probably the most striking example cited at the 

hearing, Becky Richards, a hydrogeology consultant for BFD, estimated that water hypothetically 

7 for purposes of this case, the CnlX of Rule 330.231 is contained in § 330.231 (a)(2), which states: "The 

downgradient monitoring system shall include monitoring ~vells installed to allow determination of the quality of 
groundwater passing the relevant point ofcompliance as defined in § 330.2 ofthis title ... The downgradient monitoring 
system shall be installed to ensure the detection of groundwater contamination in the uppemlOst aquifer." 

8 Si~ilarly, CSPPC argued that BFD had failed to comply with the requirement ofjO TAC § 330.231 (e) for 

a thorough characteriz;lti'on of "groundwater flow rate" and "groundwater flow direction"; in the absence of an aquifer, 
BFD did not find that these elements could be meaningfully determined. 

9 Measurements of hydraulic conductivity in the unweathered portion of the formation ranged from 1.Sx10.7 

to 1x 10'· centimeters per second ("crrilsec"). This conductivity is thus generally,equal to (or even less than) the level 
required for a landfill's recompacted soil liner material. • 
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leaking from the landfill 1,200 ft. upgradient from BFD's proposed line of monitoring wells would 

not reach those wells for about35,000 years. IO Although, in the scenario described by Ms. Richards, 

contaminated water would not leave the site before theoretically being detected, the fact that natural 

conditions would so drastically retard groundwater movement toward that point where monitoring 

wells could finally sample the water represents, by CSPPC's reasoning, not an admirable 

containment of such contamination, but rather a failure, as a practical maUer, to ensure its timely 

detection. 

In closing argument, the ED responded, "Protestants are effectively arguing that this site is too good. 

To deny this application and require the Applicant to locate the landfill ata site with more permeable 

soi Is and more groundwater simply would not make sense. The record shows that the proposed site 

is naturally protective, and it is unlikely that contamination, should it occur, would ever leave the 

site." 

•	 Acknowledging that TNRCC rules generally are designed to regulate sites above aquifers, 

hydrogeology experts for both ,the ED and applicant nonetheless concluded that such rules 

reasonably can be interpreted and extrapolated to apply, as well, when a site poses no need for 

protecting any aquifer beneath it. Dr. Robert Kier, a geologist testifying for BFD, stated that the 

proposed monitoring well system provides the functional equivalent of a "point of compliance" as 

specified in the rules. Dr. Kier testified that periodic samples from each of the monitoring wells to 

be- maintained adjacent to the facility will be statistically analyzed according to BFD's formal 

Ground Water Sampling and Analysis Plan ("GWSAP"), ensuring that the migration of 

contaminants past any of the wells can be detected by a comparison of past and present readings 

. from that well. 

•
 10 The estimate was based upon assumptions thaI the stratum transmilting the fluid exhibited porosity of 3
 
percent and conductivity of I x 10-1 cf{l!sec and that the dip of the formationisabouUpercent(which is slightly.greater.. _
 
than Ihe actual dip of the Mingus Formation, on a regional basis).
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sense." At least in terms of the group's effort to portray ihe proposed site's natural advantages as 

theoretical deviations from the mandates of the rules, the ALJs must agree. The provisions of law 

may at times need to be interpreted and applied counter-intuitively, but the ALJs are reluctant to 

believe that they should ever be interpreted in such a counter-productive manner as this. The record 

reflects that, in general, the site's lack of an underlying aquifer and its relatively impermeable 

subsurface matrix contribute markedly to its suitability; certainly, these features donot in themselves 

render the site unusab Ie or inadequately characterized. 

The ALJs are thus generally in accord with the following statement by the ED (insofar, that is, as 

it applies to the migration of fluids along the regional dip): "The Applicant has met the regulatory 

requirements of 30 TAC § 330.231 by designing a groundwater monitoring system which could 

detect contamination in ground water. The fact that the geologic conditions at the site are such that 

it is unlikely that contamination would move off the site does not mean that the Applicant's design 

does not meet the regulatory requirements." The ALJs perceive that, in accordance with regulatory 

demands, all landfill designs must seek to avoid the leakage and migration of fluids. In the normal • 
lifespan of any monitoring well, then, the detection of contamination should be a relatively unusual 

event. Thefact that; in this case, contaminated fluids may be even less likely than usual to reach the 

designated monitoring wells (and much slower to reach them, as well) is a desirable condition, not 

a failure ofcompliance. In context, the logical.adaptation of the rules urged by BFD and the ED is 

on Iy reasonable, Provisions of the nJles relating to the protection of an aqui fer should be read as 

applicable onlywhere an aquifer actually exists, not as defining the existence of an aquifer to be a 
prerequisite for a permit. 

CSPPC has implied, though, that the strucl/Ire of the rules shows an intention to apply wholly 

different monitoring requirements to sites with and without underlying aquifers. According to this 

interpretation, while provisions that define the more "standard" system of monitoring wells refer 

consistently to aquifers and are therefore applicable only where an aquifer is present, 30 TAC § 

...._-_._-- • 
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330.231 (c) provides for allernative methods of detection (e.g., sensors installed in or beneath a 

landfill liner) and therefore would logically be applicable'in other situations, including those where 

no aquifer exists. However, in fact, the pertinent text of Rule 330.231(c) reads as follows: 

The executive director may approve an alternative design for a groundwater 
monitoring system that uses other means in conjunction witl) monitoring wells to 
ensure detection of groundwater contamination in the uppermost aquifer from an 
MSWLF unit. ...[emphasis added] 

Thus, the distinction suggested by CSPPC does not exist. Rule 330.231 (c) is as applicable to sites 

with underlying,aquifers as are any other provisions of the rules. The rule provides no example of 

a stnlctural parallelism that would distinguish between the proper treatment ofsites with and without 

aq u ifers. 

Moreover, in alleast one key point, the text ofthe rules explicitly reflects a willingness to forego the 

• delai led examination of certain groundwater characteristics where the aquifer in question is so deep 

and so insulated from surface impacts as to be beyond realistic concern-that is, in situations 

fundamentally analogous to the complete absence of an aquifer. Specifically, in the outline of 

requirements for the subsurface investigation portion of a site's geology report, 30 TAC § 

330.S6(d)(S)(A)(ii) provides: 

Borings shall be sufficiently deep to allow identification of the uppennost aquifer 
and underlying hydraulically interconnected aquifers. Borings shall penetrate the 
uppermost aquifer and all deeper hydraulically interconnected aquifers and be deep 
enough to identify the aquiclude at the lower boundary.... lfno aquifers exist within 
50 feet of the elevation of the deepest excavation, at least one test hole shall be 
dri lied to the top of the first perennial aquifer beneath the site, if sufficient data does 
not exist to accurately locate it. The Executive Director may accept data equivalent 
to a deep boring on the site to determine information for aquifers more than50 feet 
below the site. Aquifers more than 300 feet below the lowest excavation and where 
estimated travel times for constituents to the aquifer are in excess of30 years plus the 
estimated life of the site, need not be identified through borings. 

• In this case, no aquifer exists within 300 ft. below the proposed excavation, and groundwater travel 

time from the proposed landfill to any aquifer exceeds that speci fiedin the rule. The applicant thus 
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would not be required to identify or characterize in detail an aquifer below such depth, even if one • 
existed at this site. By logical necessity, the applicant likewise would not be required to monitor 

directly any such unidentified aquifer. 

Even though logic and the general structure of the rules do SUpp0l1 BFD's overall concept of 

adapting the standard monitoring well system to this relatively waterless site, theALJs perceive that 

the most problematic point about the absence of an aquifer may be the consequent lack of clear 

reference points for the vertical positioning of point-of-compliance wells. When aquifers are 

present, they define rather obviously those levels of the subsurface upon which monitoring ·should 

focus. In this case, on the other hand, BFD has identified the whole geological formation 

encompassing the facility as a primary conduit for groundwater movement. While this seems 

reasonable enough, it is not very precise, and the record provides little explanation of how BFD has 

determined which portion of the fomlation's vertical expanse should be monitored. 

The Mingus Fomlation in Palo Pinto County is generally about 230 fl. thick. The excavated floor 

and sidewalls of the landfill would intersect about 160 ft. of the fomlation, from a lowest depth of • 
870 ft. msl to a highest point at about 1,030 ft. msl. (Because the excavation would at places slope 

roughly parallel to the south face of the site's ridge and would at other placesbe "stair-stepped," the 

bottom of the facility would vary substantially in elevation from point to point.) The four wells 

designated by BFD to delineate the point of compliance would be completed still lower within the 

Mingus Fomlation. 11 The two deepest ofthese wells would penetrate to 777 ft. msl, and (beginning 

two feel above that depth) each would be screened upward for 30 ft. The well bottomed at the 

highest elevation (the already existing MW-21) extends to 814 ft. msl and is screened from the 

bottom upward for 30 ft. Thus, BFD proposes to monitor water movement through the formation 

with wells screened, in the aggregate, from elevations of about 779 to 844 ft msl-that is, with 

detection capability directly covering about 65 vertical feet of the formation. 

II The proposed point of compliance includes one existing well (MW-2)), located about 600 ft. from the 

northeast comer of the site, and three proposed wells-including MW,lR (near the westernmost point on the site ..__ • 
boundary) and MW-6R and MW-13R (which would be spaced roughly equidistant between MW-IR and MW-21). 
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The ALJs have some question as to whether (or how) the applicant has selected the right portion-or 

a sufficient portion-of the down-dip Mingus Fomlatiori for such monitoring. However, BFD's 

uncontroverted evidence indicates (albeit in quite general tenns) that the proposed point-of

compliance wells would detect any movement of fluids along the bedding planes of the formation. 

The parties opposing the application do not appear to have taken real issue with this contention, 

arguing instead that the low conductivity of the Mingus Fonnation makes this detection system 

essentially superfluous. The ALJs thus have accepted the conclusion of BFD and the ED that the 

proposed system is adequate for monitoring any downgradient migration of fluids within the 

fomlation. 

B. Other pathways for groundwater migration. 

• 
The Protestants and PIC have identified a second purported pathway for potential groundwater 

migration out of the landfill-i.e., along the generally southward slope ofthe site's dominant ridge, 

where n subsurface interface between weathered and unweathered rock might force groundwater to 

move parallel to the local topography rather than in the direction of the regional dip. 

Where the Mingus Fomlation outcrops at the surface, exposure to the elements over time changes its 

character and consistency. The effects of such weathering (which include increased fracturing and 

brittleness) extend somewhat below ground level. At the site, cross-sections based on BFD's 

subsurface characterization show the interface between weathered and unweathered rock at a varying 

depth of about 40 to 80 ft. Accordingly, the contour or directional orientation of the weathered zone 

is not the same as that of the underlying geological fonnation to which it is connected; rather, its 

contour generally mirrors that of the land's surface in the immediate area. 

As noted previously, the hydraulic conductivity oftheumveathered portions ofthe Mingus Formation 

is very low. And while debate apparently exists about how different the conductivity of the 

weathered portions of the formation may be, the objective evidence in the record (based upon 

formation pressure testing) indicates that the conductivity of at least some portions of the weathered 
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zone averages about 1,000 to 10,000 times greater than that of the adjoining unweathered zoneY • 
Thus, water would be expected to move much more readily and more quickly through the weathered 

part of the formation. In addition, as noted by Dr. H.C. Clark (a geologist who testified on behalf of 

Fawcett), any interface or abrupt line of transition between geological strata of different character 

tends to act as a banier to the movement ofgroundwater between such strata. 1J For that reason, water 

moving downward throughthe weathered zone, upon reaching the interface with the underlying 

unweathered zone, would tend to stay within the weathered zone, while being diverted laterally and 

downgradient. (This generally would be true even if the weathered zone actually was 1/01 more 

conductive and thus more receptive to water movement than is the unweathered zone.) 

BFD's planned excavation of the site would remove much of the weathered layer of rock there. In 

places, however, the bottoms and sides ofwaste-containing cells would still lie within intact portions 

of the weathered zone, which would extend downslope-that is, toward the southern boundary of the 

site and beyond. In Dr. Clark's view, if water within these cells ever penetrated the landfill's liner 

and entered the weathered zone, it probably would migrate through that zone, generally to the south, 

rather than following the northwest-ward regional dip of the Mingus Formation as a whole. Ms. • 
Richards responded, though, that while this "might be a natural presumption," she does not regard 

the weathered zone as a potential conduit for groundwater. As a basis for her conclusion she cited 

a general lack of indications that the "weathered/unweathered shale interface functions as a hydraulic 

banier along which groundwater flows." She also noted that the isolated groundwater pockets 

beneath the site generally occur in unweathered material, rather than in the weathered zone. 

While BFD thus ultimately has taken the position that the northwest tilt of the main formation 

represents the only significant potential pathway for groundwater leaving the site, portions ofBFD's 

12 While borings done by 8FD produced samples wilh hydraulic conductivity averaging about Ix I 0.8 cm/sec 

in the unweathered zone, one of only two tests done in the weathered zone showed conductivity of 1.1 x IO·~ cm/sec. 

13 80th Dr. Kier and Ms. Richards noted that hydraulic conductivity is roughly two orders ofmagnitude greater 

parallel to bedding planes than perpendicular to bedding planes; however. their testimony apparently referred to 
geological layers created at different times or through different proc~sses, rather than to initially homogeneous masses 
that are subsequently differentiated into layers by weathering. • 
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record testimony lend support to the view that a plausible pathway exists in almost the opposite 

direction, down the south slope of the ridge. Such testimony includes the following: 

If pooling were to occur, it is possible that it would occur at the 
weathered/unweathered transition zone due to the decrease in hydraulic conductivity 
moving from weathered to unweathered shales (I O-~ cm/sec to 10.7 em/sec during 
formation pressure testing). Three wells on the south side ofthe site (MW-l A, MW
SA, and MW-II) are screened across the weathered/unweathered transition zone. 
Therefore, if pool ing of leachate occurs, it can be detected rapidly by the existing 
monitoring well network. I~ 

(The ALJs note. that wells MW-IA and MW-SA are located within the proposed fill limits of the 

facility and would be plugged and abandoned when excavation ofdisposal cells reaches those points.) 

Given these circumstances, the PIC and Fawcett argued that BFD has insufficiently delineated the 

point of compliance for the proposed facility. By this view, the point of compliance should 

encompass much or a11 of the southern boundary of the si te, as well as the moni toring line to the north 

and west previously identified by BFD. The PIC urged that ifBFD is allowed to cure this asserted 

deficiency in its application, it should be required to add monitoring wells along the southern edge 

of the proposed facility-including one immediately south of each of the planned sump pump 

installations l5 and one south ofSector 1 (the 16-acre area in the southeast comer of the facility where 

excavation and deposit of wastes is scheduled to begin first 16). The recommended wells would be 

screened across the interface between the weathered and unweathered shale. 

The ALJs are persuaded that the weathered, southern sloping face of the site's dominating ridge 

logically presents a potential major pathway for the movement of fluids out of the proposed facility. 

14 Exh. 119, p. 5.16, sec. 5.5. 

15 The sumps, at an elevation of870 fl. msl, represent the lowest points of planned excavation at the site; as 

part of the leachate collection system, they would be predictable points for the concentralion (and possibly the escape) 
of water within the facility. 

16 Dr. Clark urged the location of a monitoring well near Sector I on the grounds, in part, that problems in 

executing designs are more likely to occur in early stages of a project. 
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Although Ms. Richards called the absence of groundwater pockets in the site's weathered zone an • 
indication that water did not move readily through the zone, Dr. Kier acknowledged that BFD, in fact, 

did find groundwater in weathered material at the southeast comer of the site (where the MW-11 

cluster ofwells is located). Moreover, T. Wesley McCoy, the TNRCC geologist who evaluated the 

application, noted that the sparse groundwater in the Mingus Formation is usually found in the 

formation's upper 40 to 50 ft. of weathered shales. On the whole, then, the evidence in the record on 

this issue (which is not extensive) suggests that the geological stnlcture of the site warrants systematic 

monitoring of the weathered zone, and particularly of the interface between weathered and 

unweathered zones, along the southern boundary of the property. 

The general locations for southern point-of-compliance weBs, as suggested by the parties opposing 

the application, appearreasonable. Sti II, the record obviously does not provide su fficient information 

to enable the AUs to prescribe the character of these monitoring wells in detail. The application 

proposes the installation of an additional monitoring well (MW-5R) near the center of the property's 

southern boundary. This well would be screened at an interval of 50 to 75 ft. below the surface. 

Thus, it probably would encompass the interval between weathered and unweathered material and • 
might be readily incorporated into an extended point of compliance. However, further review of the 

site by BFD (or at least further presentation of informatiol) already available) is necessary to develop 

a proper rationale for the specific placement of wells sufficient to monitor the southern boundary of 

the si teo 

C. Presence of crude oil. 

The Fawcett group characterized the presence of crude oil within the geological formation at the 

southeastern comer of the site as a condition that BFD has failed to address in accordance with the 

requirements of 30 TAC § 330.51 (b)(3). That ntle states: 

. The applicant is responsible for determining and reporting to the executive director 
any site-specific conditions that require special design considerations. 

• 
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Small deposits ofcmde oi I naturally occur at places within the Mingus formation, and the weight of 

evidence indicates that hydrocarbons encountered in two·adjacent borings on the site represent such 

a deposit or deposits. Fawcett noted that the presence of natural petroleum can sometimes thwart 

groundwater moni toring systems, obscuring whether hydrocarbons detected in a well have originated 

from such deposits or" from landfill wastes. 

Accordingly, Fawcett urged that BFD should have included a specific plan or procedure for 

distinguishing naturally occurring petroleum from other substances detected by the monitoring 

system. Such a procedure presumably would augment or be a part of the project's required GWSAP. 

The Protestants pointed OLlt that the Commission has at times in the past incorporated into landfill 

pennits a detailed methodology for sllch analysis known as the "Corsicana Protoco1." The GWSAP 

submitted by BFD, on the other hand, includes no specific provisions relating to crude oi I, petroleum, 

or hydrocarbons generally. 17 Fawcett also criticized as unenforceable BFD's proposal to continue 

voluntary monitoring for petroleum in the two wells where it previously had been detected . 

Given the prospect that excnvntion at the site mny encounter additional pockets of the crude oil 

scattered through the Mingus Formation, the AUs suggest that the Commission consider directing 

the applicant and the ED to develop an appropriate plan or protocol for groundwater monitoring 

within that specifiC context. However, while such a special condition would be worthwhile to assure 

more expeditious assessment ofany hydrocarbons detected in the monitoring ofthe site, the AUs do 

not regard the lack of such a plan or protocol as constituting a violation of the rules or a basis for 

denial of the permit sought. The record does not demonstrate that the presence of small amounts of 

petroleum on or near the site represents a condition requiring "special design considerations," as 

speci fied by Rule 330.51 (b)(3). Nonetheless, to the extent that such a condition might exist at the site 

because of the documented presence of crude oil, BFD appears to have complied with that rule's 

requirements or "determining" the nature of the condition and "reporting" it to the ED. 

17 The plan does provide, however, where a signifIcant increase in a monitored parameter is detected, "If the 
increase over background of any constituent is believed to originate from a source other than the landfill ... a report 
providing such documentation will be prepared by a qualified professional and submitted to the TNRCC within ninety 
(90) days of the sampling event." Exh. 183, p. 11.13. . 
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In reviewing TNRCC regulations, the AUs could find almost no explicit references to petroleum • 
deposits and no prohibitions against locating a landfill oli a site containing such deposits. The most 

notable requirements on the subject-outlining studies that must include data on "crude oil and natural 

gas accumulations"-appear in 30 TAC § 330.303(b), which demands the detailed assessment ofareas 

potentially subject to differential subsidence-including subsidence caused by the withdrawal of 

petroleum. Such withdrawal and subsidence has not been shown to be pertinent in this case. 

Often, a special procedural mechanism for detemlining the source of those monitored hydrocarbons 

that might represent natural petroleum deposits would appear to be oflimited importance to the public 

at large, because the detection of many such substances (from {lily source) would oblige the landfill 

operator, under TNRCC regulations, to take prompt action to protect groundwater and to determine 

whether the substances in question were escaping from the landfill (particularly where designated 

point of compliance wells are involved). Such a protocol would appear, in many instances, to be 

more significant as a potential benefit to the operator, since it presumably would map an efficient and 

accepted procedure through which that operator could limit its responsibility by demonstrating that • 

detected substances were naturally occurring. The AUs are thus unable to conclude that BFD's 

failure to include such a plan or protocol invalidates its application. 

3. Does the application satisfy regulatory requirements relating to drainage design? 

The AUs recommend a conclusion thatBFD has failed to demonstrate that the proposed facility will 

not significantiy alter natural drainage patterns. 

The Commission's rules require an applicant "to demonstratethat natural drainage patterns will not 

be significantly altered as a result of the proposed landfill development."18 BFD and the ED contend 

that the Blue Flats landfill will not cause such alteration, while the parties opposing the project 

contend that it will. The AUs' conclusion on this issue is based, in particular, upon findings that 

BFD has not adequately evaluated the impact of increased peak flows and increased volumes leaving 

18 30 TAC § 330.56(/)(4)(A). • 
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the site to the northeast, nor has it adequately evaluated the impact of installing additional culverts 

under Old Santo Road south of the site. The ALJs emphasize that they do not find that the landfill 

definitely will alter natural drainage patterns significantly. Rather, they simply find that BFD has not 

met its burden of proof on this issue, as required by the Commission's rules. 

Existing Drainage: CA depiction ofthe site's pre-developed conditions, including designated subareas 

relevant to surface drainage, appears in Attachment 1 to this Proposal for Decision: This figure was 

taken from hearing Exh. 177.) 

South: In its ex.isting condition, the site drains primarily to the south. BFD's application shows 

that134.85 acres 19 currently drain. south, out of a total of 150.99 acres,2° and the peak fl ow rate 21 to 

the south is 301.42 cubic feet per second CHcfs") during a I OO-year storm event. After leaving the 

landfill site, the southbound drainage crosses the unpaved Old Santo Road, the Union Paci fic Railroad 

tracks, and 1-20. It then flows into Sunday Creek approximately one mile south ofI-20. One 36-inch 

•	 culvert is currently in place under Old Santo Road, but it cannot handle the existing flow during 

significant rainfall events. As a result, stormwater nmoff frequently pools to the north ofOld Santo 

Road and occasionally overflows the road. The nmoff then flows under the railroad tracks through 

two five-foot box culverts. The evidence does not establish how drainage passes under 1-20. Ms. 

Blackmon, who lives immediately south ofI-20, testified that her pastures and roads occasionally 

flood under current conditions. 

North: Two smellier ~reas to/filing 16.14 acres currently drain generally to the north. Subarea D (6.59 

acres) drains northwest with a peak flow rale of21.20 cfs during a lOO-year storm. This northwest 

drainage leaves the site and flows onto another piece of property owned by BFD, where it runs into 

19 The acreage draining south includes on-site areas Subareas F, G. H, and I (126.8 acres) and off-site 
Subareas A and C (8.05 acres). Exh. 177. Calculation No. 6.2. 

20 The total existing drainage area includes on-site Subareas D. E. F. G. H, and I (140.88 acres) and off-site 
Subareas A, B. and C (10.11 acres). Exh. 177. Calculation No. 6.1. 

• 
21 "Peak flow rate" refers to the maximum stormwater runoff flow rate for a given storm event. For existing 

conditions, all peak flow rates were calculated under the Rational Method, as required by TNRCC rules for drainage 
areas under 200 acres. 30 TAC § 330.55(b)(5)(A). 
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Saline Creek. Saline Creek then flows generally to the northeast offBFD's property and onto Roger • 
Fawcett's property. 

Off-site Subarea B (2.07 acres) and on-site Subarea E (7.48 acres) drain to the northeast, with a peak 

flow rate of25.23 cfs22 during a 1DO-year stonn. The northeast drainage leaves the site and crosses 

additional property owned by BFD, but then enters Mr. Fawcett's property, where it, too, nms into 

Saline Creek. Thus, the northwest and the northeast drainage both enter Saline Creek about 1,300 

ft. north of the site boundary, but at different points along an approximately quarter-mile segment of 

the creek.H 

Post-Development Drainage: (A depiction of the site subsequent to development, including 

designated subareas relevant to surface drainage, appears in Attachment 2 to this Proposal for 

Decision. This figure was taken from hearing Exh. 177.) 

All parties agreed that development of the landfill will cause some alteration to existing drainage 

patterns, but they disputed whether the alteration will be "significant." Critical as this standard • 
appears to be, no statute, rule, fonnal policy, or other guidance document defines it. After full 

development of the site, approximately 20 acres that currently drain to the south will be diverted to 

the northeast, and about five acres that currently drain to the northwest will also be diverted to the 

northeast. In addition, the total volume of stonnwater runoff leaving the site will increase, because 

the landfill is designed to promote drainage and to limit percolation through the buried waste. The 

purpose of this standard "dry-tomb" design is to keep the buried Waste as dryas possible. 

22 BFD offered thi~ northeast peak-flow calculation of 25.23 cfs, but its witness Dr. Brandes testified that 
it is actually for Subarea E only. Apparently. BFD failed to combine the flow from Subarea B to the flow from 
Subarea E when calculating the existing drainage to the northeast. But Dr. Brandes testified that the drainage from 
Subarea B is the same both before and after development. and that BFD's post-development drainage calculation also 
omitted Subarea B. Therefore, according to Dr. Brandes, because the same peak flow for Subarea B is omitted in 
both the existing and post-development calculations, its omission has no effect in calculating the change in drainage 
to the northeast due to development of the landfill. Tr. Vo1.5. p. 1199 

2J See Exh. F-47. for the clearest depic~ions of drainage routes to the northeast and northwest and their 
confluences with Saline Creek. • 
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To control the increased drainage after development, BFD proposes to install a detention pond south 

ofthe site (Pond A) and another to the northeast (Pond BV~ Various berms and channels are planned 

. to direct uncontaminated runoff from the developed landfill into the ponds. These detention ponds 

are not designed to hold storrnwater runoff for any lengthy period. Instead, they temporarily delay 

the runoff in order to moderate the flow rates leaving the site. BFD designed Pond A to release 

stormwater through a stepped-triangular weir outlet that gradually releases a larger volume ofwater 

as the water level rises in the pond. It designed Pond B, which regulates a smaller volume ofwater, 

to release nmoff through a single 18-inch reinforced concrete discharge pipe. 

SOllth: After development, 114.86 acres25 will drain south into Pond A, with a peak flow rate of 

502.34 cfs into the pond during a 1OO-year storm. The parties disputed the peak flow rate out ofPond 

A. For a I OO-year sto011, BFD calculated the peak flow rate out of Pond A at 276 cfs, but Protestant 

Fawcett calculated it at 367 cfs,u' (These post-development calcul~tionscompare to 134.85 acres and 

a 301.42 cfs peak flow rate under existing conditions.) 

To improve drainage to the south beyond the landfill site, BFD plans to replace the single 36-inch• 
culvert under Old Santo Road with five 36-inch culverts. These added culverts would eliminate 

overflows across Old Santo Road during most rainfall events and would reduce e'rosion of the road. 

According to BFD, the Union Pacific Railroad requested the additional culverts to improve access 

to its right-ofcway. 

North: After development, 34.21 acres would drain to the northeast compared to 9.55 acres under 

existing conditions. Of this total, 28.95 acres would drain into Pond B,27 while 5.26 acres of post

24 BFD does not propose to build a detention pond for drainage to the northwest. As will be discussed later, 
Subarea D drains only small amount of runoff, and the landfill design will result in a decrease in drainage to the 
northwest. A detention pond is not needed for that subarea. 

25 The acreage draining into Pond A includes on-site Subareas F, G, H, I. J, K, L, M, N, 0 and U (106.81 
acres) and off-site Subareas A and C (8.05 acres). Exh. 177, Calculation 6.6. 

• 
26 The ED did not make lOa-year storm calcUlations. Instead, the ED made 25-year storm calculations in 

accordance with the Commission's rules. 

21 The drainage area for Pond B would include post-development drainage Subareas p. Q, R. S, and T. It 
would not include post-development Subareas B, D. or E. See Em. 177. Calculation No. 6.6. 
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. . 
development Subareas Band E would drain northeast without contributing to Pond B. Subarea E is • 
located on the far northeast side of the landfill site, but it wiH remain undeveloped. Subarea B, which 

flows onto Subarea E from the east, is an undeveloped area outside the permit boundary. 

BFD calculated peak flow rates of26 cfs out of Pond Band 21.52 cfs from Subarea E for a 1DO-year 
. . 

stonn. Fawcett calculated post-development peak runoff to the northeast of 29 cfs out of Pond B, 

plus 16.5 cfs for Subareas Band E for a 1DO-year storm. In addition, 1.4 acres will drain to the 

northwest from Subarea 0 after development, for which BFD calculated a1DO-year storm peak flow 

rate of9.45 cfs, and Fawcett calculated 5 cfs. As described previously, the northwest drainage enters 

Saline Creek on BFD's property, while the northeast drainage would cross a portion ofMr. Fawcett's 

property before entering Saline Creek. 

Drainage Calculations: 

The following charts summarize the drainage before and after development and show the changes in 

acreage and peak flow rates: • 
tOO-Year Storm 

South Drainage 

(Into Sunday Creek) 

Acreage BFD's Peak Flow 

Calcula tion 

Fawcett's Peak Flow 

Calculation 

Existing 134.85 acres 301.42 efs 301.42 cfs 

Post Development 

(Out of Pond A) 

114.86 acres 276.00 cfs 367.00 efs 

Change - 19.99 acres - 25.42 cfs + 65.58 efs 

•
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100-Year Storm 

Northeast Drainage 

(1l1lo Saline Creek) 

Acreage BFD's Peak Flow 

Calculation 

Fawcett's Peak 

Flow Calculation 

Existing 9.55 acres 

(Subareas B & E) 

25.23 cfs 

(Omits Subarea B)28 

31 cfs 

(Includes Subarea B) 

Post Development 

(pond B drainage 

28.95 acres (Pond 

B) + 5.26 acres (B 

24 cfs 

+ 22 cfs 

46 CfS29 

(Omits Subarea B)30 

29 cfs 

+ 16.5 cfs 

45.5 cfs 

(Includes Subarea B) 

area, plus Subarea 

B and revised E) . 

&E) 

34.21 acres 

(Includes Subarea B) 

Change + 24.66 acres + 20.77 cfs + 14.5 cfs 

lOO-Year Storm 

• Northwest Drainage 

(Into Saline Creek) 

Acreage 

(Subarea D) 

BFD's Peak Flow 

Calculation 

Fawcett's Peak 

Flow Calculation 

Existing 6.59 acres 21.20 cfs 22 cfs 

Post Development 1.40 acres 9.45 cfs 5 cfs 

Change - 5.19 acres -11.75cfs - 17 cfs 

28 See Footnote 22. BFD agreed that the existing peak flow rate for Subareas Band E combined equals 31.1 

cfs. Exh.218. 

29 BFD's expert, Dr. Brandes, attempted to calculate a total peak flow rate to the north by combining the 
discharge from Pond B with the runoff from Subareas D and E, which do not drain into Pond B. In contrast, this chart 
combines the separately calculated peak flow rates for Pond B and Subarea E only, using a 100-year/2-hour storm. 
This design storm produces 24 cfs for Pond B plus 22 cfs for subarea E (46 cfs). The peak now rate for Pond B alone 
is actually 26 cfs during a 100-yearI12-hour storm, but during that storm event the peak flow rate for Subarea Eis 
only 10 cfs, producing a lower combined peak flow rate. Exh. 160, Item I. 

30 See Footnote 22. 
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NE & NW Drainage 

Combined 

Acreage 
.. 

BFD's Peak Flow 

Calculation 

Fawcett's Peak 

Flow Calculation 

Existing 16.14 acres 46.43 cfs 

(Omits Subarea B) 

53 cfS31 

(Includes Subarea B) 

Post Development 35.61 acres 56.97 cfs 

. (Omits Subarea B) 

50.5 cfs 

(Includes Subarea B) 

Change + 19.47 acres + 10.54 cfs - 2.5 cfs 

BFO's Arguments: BFO contended that the detention ponds will moderatestormwater runoff so 

that the developed landfill will not .significantly alter the existing natural drainage patterns. 

Because landfills are designed to enhance runoff in order to prevent percolation through the buried 

waste, BFO suggested that all landfills cause some increase in runoff volume. Therefore, BFD 

argued that the critical factor to consider is the peak flow rate of the runoff. According to BFD's 

lOO-year storm calculations, the peak flow rates before and after development are 301.42 cfs and •276 cfs to the south, 25.23 cfs and 47.52 cfs to the northeast ,32 and 21.20 cfs and 9.45 cfs to the 

northwest. BFO also calculated a combined peak flow rate for the northeastand northwest, since 

both areas drain into Saline Creek within a relatively short distance. When these drainage areas 

are combined, they produce overall before-and-after peak flow rates to the north of 46.43 cfs and 

56.97 cfS. 33 

BFO noted that the Commission's rules do not define "significant alteration," and it contended that 

this determination must be based on professional engineering judgment. In BFD's view, the 

Commission should accept the professional judgment of its engineer and the ED's engineer that no 

31 Fawcett's attorney and expert witness argued thaI the northeast and northwest drainage should not be 
combined. The AUs have added fawcett's expert's calculations for these drainage areas simply for purposes of 
comparison to BFD's calculations. 

32 See Footnotes 22 and 29. 

33 See Footnote 29. • 
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significant alteration of natural drainage will occur and should reject the contrary opinion of 

Protestants' expert. BFD characterized Fawcett's expert, Mr. Larry Dunbar, as a "part-time 

engineer and part-time lawyer" whose technical analysis" contained a fundamental flaw." To attack 

the credibility of Mr. Dunbar, BFD pointed out that Mr. Dunbar originally evaluated the 

uncontaminated stormwater detention ponds by using the wrong regulations (i. e., those that apply 

to contaminated stormwater retention ponds). The regulation that applies to contaminated storm 

waterJ4 requires a pond that will contain a 25-yearI24-hour storm event, but the regulation that 

applies to uncontaminated stormwater35 requires a design that will control runoff from a 25-year 

storm event, without specifying a critical storm duration. 

BFD argued that, because of this mistake, Mr. Dunbar erroneously used a lOO-yearI24-hour storm 

for his calculations using the BEe-] computer model. BFD also contended that Mr. Dunbar used 

abnormally high Soil Conservation Service ("SCS ") curve numbers36 in his calculations and 

improperly adjusted the Time of Concentration ("TOC")37 to calibrate his model. BFD's expert 

•	 testified that the TOC is a site-specific, derived number that should not be used to calibrate the 

HEC-I model. According to BFD, these errors resulted in a much higher calculated flow rate from 

the detention ponds than will actually occur under" real world cond itions ." Therefore, BFD argued 

that Mr. Dunbar's opinions are not credible and should be disregarded. 

BFD further argued that its engineering witnesses, Jeff Arrington and Dr. Robert Brandes, and the 

ED's witness, Nevzat Turan, are more experienced and more competent in surface hydrology and 

land fill design. BFD asserted that Dr. Brandes applied the appropriale variables in his BEe-l 

model, which produced more realistic results. 

3~ 30 TAC § 330.55(b)(3); 

3S 30 TAC§ 330.56(1)(4)(A)(ii). 

36 Under the HEC-l computer model. a higher SCS curve number indicates surface cover conditions that 
increase the amount of stormwater runoff. 

• 37 In general terms. time of concentration is the amounl of time for a water panicle to travel across the 
longest distance of a specific drainage area .. 
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ED's Arguments: The ED agreed with BFD that the developed landfill will not significantly alter • 
natural drainage patterns. The ED's expert witness calculated peak runoff to the northeast for a 

25-year storm event before and after development at 30 cfs and 44 cfs, respectively. The ED also 

noted that the two detention ponds (Ponds A and B) were designed for a lOa-year storm event, 

which exceeds the minimum 25-year storm event referenced in the rules. 

The ED disputed Protestants' contention that the TNRCC staff considers any increase in runoff of 

more than 10 percent as a significant alteration of natural drainage. The ED pointed out that this 

lO-percent threshold is not in the Commissions regulations, and Mr. Turan testified that no such 

general rule of thumb exists among TNRCC engineers. Rather, the ED concurred with BFO that 

whether a significant alteration will occur from development of a landfill is a matter of professional 

engineering judgment. 

OPIC's Arguments: OPIC argued that drainage patterns should be evaluated at the permit 

boundary and accused BFD of shifting thefocus downstream to Saline Creek in order to provide 

a rationale for combining the northeast and northwest drainage. Combining these two drainage • 
areas tends to obscure the increase in peak flow rate to the northeast because the peak flow rate 

to the northwest actually declines after development. Thus, the net increase in the peak flow rate 

when the northeast and northwest areas are combined is less than the increase in the peak flow rate 

for the northeast alone. OPIC pointed out that the ED, protestants, and BFO's application (as 

contrasted with its testimony at hearing) all evaluated the northeast and northwest drainage patterns 

separately at the boundary and it argued that examining each area separately at the permit 

boundary is the best method for evaluating drainage patterns. 

Ultimately, OPIC stated that it could not give an unqualified opinion on whether the landfill will 

result in a significant alteration of natural drainage patterns, due to the lack of guidance in the 

Commission's rules. Nevertheless, OPIC suggested that a significant alteration would occur due 

to the increase in stormwater draining across the northeast boundary under post-developed 

conditions. • 
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Fawcett's Arguments: Fawcett suggested that the three fundamental issues are: (1) what degree 

of change constitutes a significant alteration of natural drainage patterns; (2) whether changes to 

natural drainage patterns should be evaluated at the permit boundary of somewhere else 

downstream; and (3) whether BFD should be allowed to offer evidence at hearing about changes 

to drainage patterns off-site and downstream, when its application reflects calculations only at the 

permit boundary. In general, Fawcett argued that development of the landfill would significantly 

alter natural drainage patterns because of both increased peak flow rate and increased total volume 

at the northeast boundary. 

Fawcett stated that in determining whether a significant alteration would occur, the Commission 

must consider peak flow, volume, velocity, direction of flow, erosion, and flooding. Fawcett 

pointed out thaI the area draining 10 Ihe northeasl would increase after development from 9.55 

acres to 34.21 acres (258 percent). For total volume of run-off to the northeast from a 25.-year 

storm event, Fawcett calculated an increase from 3.8 acre-feet to 16 acre-feet (321 percent), and 

•	 the ED calculated an increase from 3 acre-feet to 13 acre-feet (333 percent).J8 Finally, Fawcett 

calculated an increase in peak flow rate to the northeast for a 25-year storm from 25 cfs to 39 cfs 

(56 percent), and for a lOa-year storm from 31 cfs to 45 cfs (45 percent), while the ED calculated 

an increase for a 25-year storm event from 30 cfs to 44 cfs (47 percent). Fawcett emphasized that 

all of these calculations were made at the site boundary and accused BFD of trying to divert 

attention away from the site boundary to a point downstream. Fawcett suggested that this change 

in position by BFD amounts to a tacit admission that a significant alteration in natural drainage 

patterns would occur at the site boundary. 

Fawcett also criticized BFD for combining the flows leaving the site to the northwest with flows 

leaving the site to the northeast. Fawcett asserted that BFD did this to "manipulate its results by 

forcing the existing or pre-development conditions to agree with the final or post-development 

conditions." According to Fawcett, combining the peak flows to the northwest and northeast is 

• 38 BFD did not prepare separate calculations of runoff volume. which Fawceu claims violates 30 TAC § 
330 .56(f)(4)(A)(i). 
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improper because the runoff ftom each subarea crosses the northern boundary at a different point •
and flows in a distinctly different direction. Mr. Fawcett also claimed that erosion already occurs 

on his property along the northeast drainage path and suggested that the increased flows to the 

northeast after development will exacerbate the erosion. 

Fawcett disputed BFD's claim that Mr. Dunbar used an improper rain distribution pattern in his 

HEC-l model. Fawcett stated that Mr. Dunbar used the same rainfall pattern as the ED's witness, 

Mr. Turan, and that this distribution pattern has been long accepted by TNRCC. And Fawcett 

criticized Dr. Brandes' modeling because he testified that a 12-hour storm was the critical storm 

duration, while· his model used only a 500-minute (8.32-hour) storm duration. In addition, 

Fawcett stated that Mr. Dunbar used both the HEC-l model and the SCS triangular hydrograph 

method and reached essentially the same result under both methods. 

Fawcett fun her argued that the effects of drainage beyond the permit boundary should not be 

considered, because the ED has no enforcement authority beyond the boundary. Fawcett noted that 

BFD's application does not contain any information or calculations relating to conditions beyond •
the permit boundary, and Fawcett vehemently objected to BFD' s offering any such evidence at 

hearing, since BFD had not revealed during discovery that it would attempt to address that subject. 

Further, Fawcett stated that its expert, Mr. Dunbar, also did not consider drainage beyond the 

permit boundary, because none of the calculations in BFD's permit applications did so. 

CSPPC's Arguments: CSPPC summarized its position by stating: "Despite the disagreements 

among the experts regarding modeling details, they al1 basical1y agree that the landfill will increase 

peak flow rates going to the north by approximately 50 percent. Clearly this is not an insignificant 

alteration." CSPPC disagreed with BFD's argument that whether an alteration is significant 

depends on the offsite impacts. It noted that neither BFD's application nor the Commission's 

regulations make any mention of offsite impact. 

•
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CSPCC also argued that BFD's placement offour additional 36-inch culverts under Old Santo Road 

would cause a significant alteration to natural drainage patterns south of the landfill. The 

application does not consider the effects of this change, but CSPPC claimed that it would cause a 

higher peak flow south of Old Santo Road and would worsen the flooding that already occurs on 

Ms. Blackmon's land immediately south of 1-20. 

Analysis: The ALJs do not accept arguments that impact on drainage patterns must be determined 

solely at the permit boundary. The Commission's rules do not limit where this determination 

should be made. Instead, they allow flexibility in examining drainage patterns. Considering the 

diverse topography of the state, the evaluation of drainage patterns should not be so restricted. 

Depending on the circumstances of each case, it may be appropriate to examine the impact of 

changed drainage patterns near the permit boundary, well beyond the permit boundary, or both. 

In this case, for example, the project appears to pose little impact on drainage patterns at the 

immediate south boundary of the proposed landfill, but the addition of four culverts under Old 

•	 Santo Road may have a significant impact on drainage palterns beyond that boundary. In contrast, 

the alteration of peak flow rates at the northeast boundary appears considerable in abstract terms, 

but the actual impact of this change may be insignificant because that runoff, entering a stream 

after only a short distance, may become an inconsequential fraction of that stream's natural flow. 

The ALJs also reject the arguments of Protestants and OPIC that a lO-percent change should be 

the rigid threshold for defining a significant alteration. Such an artificial percentage threshold does 

not evaluate the actual impact of a change in drainage patterns. Depending on circumstcl.nces, a 

small percentage change to a large runoff volume or peak flow rate could have devastating effects, 

while a large percentage change to a small runoff volume or peak flow rate might have little or no 

impact. Instead, the determination of whether an alteration to drainage patterns is significant 

should 1?e based on the effects of the change-such as flooding, erosion, reduction of water supply, 

or large-scale modification of the plant life supported by a watershed. 

•
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In this case, the parties expended a large amount of energy attacking their opponent's methods and • 
calculations. The AUs conclude that Dr. Brandes' HEC-I computer models are probably more 

accurate in general. Dr. Brandes evaluated various IOO-year storm events to determine which one 

would produce the greatest peak flow (the critical storm event) while neither Mr. Dunbar nor Mr. 

Turan made this determination. 39 In addition, Dr. Brandes calibrated his HEC-I model to 

correspond to the peak flow rates under the Rational Method by adjusting the SCS curve numbers, 

while Mr. Dunbar calibrated his HEC-I models by adjusting lag times. Although the precise 

impact of these adjustments is unclear, the ALJs were persuaded by the evidence that adjusting the 

SCS curve numbers was likely to produce a more reliable result. As Dr. Brandes explained, time 

of concentration' is based on the fixed physical characteristics of a watershed, and in the HEC-I 

model TOC has a direct impact on the shape of the hydrographand the peak flow rate calculation. 

In addition, TOC has an unvarying mathematical relationship to lag time in the HEC-I model, such 

that a change to lag time causes an even greater change in TOC. 40 As a result, Mr. Dunbar's 

changes in lag time resulted in unrealistic times of concentration in his HEC-I model. In contrast, 

the SCS curve numbers only concern surface conditions, and Dr. Brandes' modified SCS curve 

numbers remained realistic for this watershed. • 
But problems also exist with Dr. Brandes' and BFD's calculations. First, BFD and Dr. Brandes 

failed to include the runoff from Subarea B in their calculations of runoff to the northeast. Dr. 

Brandes explained that this omission occurred in both the existing and post-development 

calculations and that it did not affect the analysis of the change in drainage patterns. Although this 

may be true, the fact remains that the application fails to accurately represent the maximum peak 

flow rate to the northeast before and after development. 

39 Because the duration of a rainfall event will affect the hydrological and hydraulic behavior of the ponds, 
Dr. Brandes analyzed a range of storm durations to verify that the ponds will function properly under the unique 
conditions of the critical storm duration. He analyzed IaD-year storms with a variety of storm durations ranging from 
15 minutes to 24 hours and determined that the peak outflows for Ponds A and B occurred during a 12-hour storm 
event. 

40 Lag Time = 0.6 X Time of Concentration; Time of Concentration = 1.666 X Lag Time. Tr. Vol. 5, 
p. 1262. • 
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In addition, the ALJs are not persuaded by Dr. Brandes' attempt to calculate a single HEC-l 

modeled peak flow rate for drainage to the north by combining the northeast drainage with the 

northwest drainage. Both the northeast runoff and northwest runoff eventually enter Saline Creek, 

but the northeast drainage flows over a different path than the northwest drainage, and it has the 

greatest increase in peak flow rate of all th'e areas. In contrast, the northwest drainage will actually 

decline after development. 

The ALJs agree that the combined changes in the northwest and northeast drainage should be 

considered to determine their impact on Saline Creek. But the changes in drainage patterns to the 

northeast and rrorthwest should also be evaluated separately to determine their impact before 

reaching Saline Creek. Otherwise, the impact of changes to the drainage patterns cannot be fully 

evaluated. In this case, however, the ALJs conclude that BFD did not adequately evaluate either 

the northeast drainage alone or the northeast and northwest combined drainage into Saline Creek. 

Instead, BFD's application and evidence simply showed that runoff from the northeast and 

•	 northwest drainage areas flow into Saline Creek. There was no evidence on Saline Creek's size 

or capacity, or on the impact of the increased volume flowing into the creek. 41 It may be that 

changes in drainage from the landfill site will not have a significant impact on Saline Creek, but 

there is insufficient evidence in the record to make that determination. 

The ALJs are also concerned that BFD did not present calculations of runoff volume or velocity 

before and after development. Under 30 TAC § 330.56(f)(4)(A)(i). an application must include 

"calculations used to estimate peak flow rates and run-off volumes . ... " Dr. Brandes stated that 

his HEC-I models calculated volume, but BFD did not present this information in a meaningful 

way, either in the application or in the evidence offered at hearing. Fawcett and the ED presented 

evidence of an increase in volume to the northeast, but the impact of this change is unknown. 

Further, it is unclear what change in runoff volume will occur to the northwest or to the south. 

• 
41 Dr. Brandes did lestify on redirect examination that Saline Creek had a total drainage area of 

approximately 1,200 acres. However. this information was not contained in BFD's application or in Dr. Brandes' 
'preliled testimony. and BFD offered no other information about Saline Creek or its watershed. 
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In addition, evidence at hearing established that erosion is affected by the velocity of stormwater 

runoff, but BFD failed to offer any evidence about runoff velocity. This lack of evidence is 

troubling to the ALJs because it seems logical that velocity to the northeast will increase due to the 

higher runoff volume and peak flow rate and because Mr. Fawcett complained that the northeast 

runoff route already suffers from erosion. 

In short, the ALJs find that BFD failed to adequately evaluate the changes in drainage patterns that 

would occur after development of the landfill. In particular, BFD failed to calculate runoff 

volumes or velocities draining to the south, northwest, and northeast; it failed to include the runoff 

from Subarea B- in its northeast drainage calculations; it failed to analyze the impact of installfng 

additional culverts under Old Santo Road south of the landfill site; and it offered no evidence about 

the Saline Creek watershed or the creek's capacity to handle increased runoff. For these reasons, 

the ALJs find that BFD failed to meet its burden to demonstrate that the proposed landfill will not 

significantly alter natural drainage patterns. 

4. Does the application satisfy regulatory requirements relating to endangered species? • 
The AUs recommend a conclusion that, with respect to the Texas horned lizard, the application 

does not satisfy such requirements. 

In the context of TNRCC landfill permitting, the essential requirements for the protection of 

endangered species appear in 30 TAC §§ 330.53(b)(l3)(B) and 330.129, both of which provide: 

The facility and the operation of the facility shall not result in the destruction or
 
adverse modification of the critical habitat of endangered or threatened species, or
 
cause or contribufe to the taking of any endangered or threatened species.
 

According to the definition in 30 TAC § 330.2(42), "endangered or threatened species" are those 

so listed pursuant to either the Federal or the Texas Endangered Species Act. Applicants are also 

advised by 30 TAC § 330.53(b)(l3)(C) that "The United States Fish and Wildlife Service ["FWS"]· 

•
 



SOAH Docket No. 582-98-1390 Proposal for Decision Page 35 

• 
TNRCC Docket No. 98-0415-MSW 

and the Texas Parks and Wildlife Department ["TPWD"] should be contacted for locations and 

specific data relating to endangered and threatened species in Texas." 

• 

In this case, BFD consulted listings maintained by the two wildlife agencies and determined that 

12 species of endangered or threatened animals may inhabit Palo Pinto County . These include 

eight types of bird, three types of snake, and the Texas horned lizard; BFD's primary investigator 

on this subject (Peter McKone, an environmental scientist with Freese and Nichols, Inc.) visited 

the site on one occasion (on November 21,1991), finding it to be "unimproved rangeland" with 

brush dominated by post oak and, in some areas, by mesquite or juniper. Based in part upon these 

observations, Mr. McKone concluded that the site included, no natural habitat suitable for any of 

the endangered or threatened birds and snakes listed as potential Palo Pinto County residents. He 

made a somewhat oblique acknowledgment, however, that the site could provide habitat for the 

horned lizard-asserting, nonetheless, that "Loss of habitat resulting from development of the site 

is insignificant to the species as a whole or to individuals within Palo Pinto County." 

Mr. McKone observed no individual specimens of any endangered or threatened species during his 

one on-site visit. His report then concluded: 

None of the federally or state-listed threatened or endangered species are known to 
occur in the vicinity of the proposed project site. However, in the event the Texas 
horned lizard is observed at the site, BFD will record the occurrence and notify the 
TPWD. In addition, the observed specimen will be managed in accordance with the 
TPWD letter dated January 2, 1996. 

This letter from TPWD, addressed to Mr. McKone, contained the following directives: 

The Texas Horned Lizard, listed as a federally threatened species, is stated to occur 
within the immediate area. 42 Specimens should be relocated to suitable sites outside 

42 The Texas homed lizard (Phl)JlIOS011l(l COmllll/lII) is a state-listed threatened species, as designated by the 

• 
TPWD at31 TAC § 65.172. Despite the statement in TPWD 's leller, the record indicates that this species is not at this 
time federally listed as endangered or threatened. 
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plant operations. Contact this agency for permits needed to handle or relocate •
specimens found. 

Occurrence or sighting of any other endangered or threatened state or federal listed
 
species should be reported immediately to the TPWD.
 

The Protestants and PIC criticized as inadequate BFD's examination of the project's potential 

impact upon endangered or threatened species. They noted that Mr. McKone's single site visit 

took place during a time of year-late November-when migratory birds would be expected to be 

absent and reptiles dormant. According to information compiled by TPWD, Texas horned lizards 

hibernate in underground burrows from September or October until April or May. Thus, the . 
Protestants and P1C contended, Mr. McKone's failure to observe endangered species at the site was 

inevitable and supports no inference that the habitat there is unsuitable for such species during their 

active seasons. In contrast, two witnesses for the· Protestants (Patricia Blackmon and Max 

Wheeler) testified that they regularly see horned lizards on their rangeland properties, situated 

within one to two miles of BFD's site. 

In its written response to closing arguments, BFD summarized its final position on this issue as • 
follows: 

BFD, taking the conservative approach once again, assumed the presence of the
 
Texas Horned Lizard ... on site because it recognized the presence of suitable
 
Texas Horned Lizard habitat. The record reflects that the plan set out in BFD's
 
application to address the possibility of a Texas Horned Lizard being found on the
 
site satisfies ... all endangered and threatened species regulatory requirements ..
 
This finding is confirmed in the correspondence with [TPWD and FWS], which is
 
a part of the evidentiary record ....
 

Overall, the AUs find BFD's presentation on this subject somewhat confusing. Certainly, the 

limited correspondence in the record from TPWD and FWS does not constitute, on its face, any 

approval by those agencies ofBFD's investigation or planning process with respect to endangered 

or threatened species, much less any confirmation that the proposed project as a whole meets 

regulatory requirements on the subject. On the basis of what appears to be a somewhat cursory 

investigation (including a site visit at a time when the species of concern most likely to appear on • 
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the site would be inactive, underground, and virtually undetectable), BFD first concluded that no 

protected species were "known" to occur in the vicinity; but now has "assumed" that the horned 

lizard is present. BFD's general plan for preventing harm to any horned lizards encountered on 

the site-i. e.. relocating them outside the operations area-will require a TPWD permit; however, 

BFD acknowledged that it presently has no such permit and provided no evidence about its ability 

to get one. 

In seeking to apply Chapter 330' s general requirements for endangered species protection, the 

AUs have been able to find little specific guidance in either TNRCC or TPWD rules. However, 

once a site has been shown to include habitat suitable for a threatened species, logic would dictate 

that an applicant make at least some realistic effort to determine whether a population of that 

species actually does live there-and if so, what the general character of that population is. Without 

some knowledge of how horned lizards may be distributed over the 140 acres of the BFD site, a 

plan that simply cautions heavy equipment operators to be on the lookou t for a slow-moving, 

•	 highly camouflaged, toad-sized lizard is not likely to afford meaningful protection. Under the 

circumstances, BFD has failed to show full compliance with the mandate of the rules that the 

facility not "cause or contribute to the taking" of a protected species. 43 Nor has it satisfied the 

requirement of 30 TAC § 330.51(b)(8): "The applicant shall submit Endangered Species Act 

compliance demonstrations under state and federal laws. " 

The AUs are not presupposing that horned lizards are present at the site or that BFD's activities 

necessarily would result in the taking of such lizards if any are present. The record indicates, 

though, that BFD has effectively done nothing to learn whether a population of the species actually 

is present on the site. And in this informational vacuum, BFD has proposed a plan that effectively 

has no content, amounting to no more than a resolution to remove horned lizards if, by chance, any 

are encountered. 

• 43 In 30 TAC § 330.53(b)( 13)(A)(ii), "laking" is defined as "harassing, hamling, pursuing, hunting, wounding, 

trapping, capturing, or collecting an endangered or threatened species or attempting to engage in such conduct." 
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Setting aside the horned lizard to address the 11 other endangered or threatened species that •
potentially may occur in Palo Pinto County, the AUs are satisfied that BFD has performed a 

reasonable investigation and has shown a lack of prospective impact. Although Mr. McKone's 

field investigation on the site occurred at a relatively inactive time of year (in biological terms), 

it apparently did enable him to observe the character of the permanent habitat there. His 

conclusion that this existing habitat would not support any of these other 11 species is thus 

plausible, as well as uncontroverted in the record. 

5. Does the application satisfy regulatory requirements relating to operating plans? 

The AUs recommend a conclusion that, with respect to plans for fire protection, endangered 

species protection, and disease vector control, the application does not satisfy such requirements. 

The rules, at 30 TAC § 330.57, require an application to include a site operating plan. Further. 

30 TAC § 330.114 prescr ibes the following: •
The site operating plan (SOP) shall provide operating procedures for the site
 
management and the site operating personnel in sufficient detail to enable them to
 
conduct the day-to-day operations of the facility. The SOP shall be retained during
 
the active life of the site and throughout the post-closure maintenance period. As
 
a minimum, the SOP shall include specific guidance, procedures, ins,tructions, and
 
schedules on the following:
 

.... (3) a detailed description of the procedures that the operating personnel shall
 
follow concerning the operational requirements of this subchapter; ....and
 

(6) a fire protection plan that shall identify the fire protection standards to be used
 
at the facility and the training of personnel in fire-fighting techniques ..
 

In addition, the definition of SOP at 30 TAC § 330.2(135) states that a plan should be drawn to 

enable personnel to conduct day-to-day operations "throughout the life of the site in a manner 

consistent with the engineer's design and with the commission's regulations." Rule 330.113 

•
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clarifies that the SOP is to be maintained at the landfill facility or at "an alternate location approved 

by the Executive Director. " 

The CSPPC group argued that a SOP is insufficient if it "generically describes" how operational 

goals will be achieved or merely tracks the general language of the pertinent rules. 44 On this basis, 

the group called BFD's operating plan deficient with respect to four subjects, all of which the rules 

require such a plan to address: i.e., fire protection, endangered species, disease vector control, and 

windblown waste. 

A. Fire protection plan. 

The fire protection aspects of the required SOP are specified more fully in 30 TAC § 330.115, as 

follows: 

• The owner or operator shall maintain a stockpile of earth within 2,500 feet of the 
working face or active disposal area. The stockpile shall be sized to cover the 
entire working face or active disposal area. Sufficient on-site equipment for 
movement of that earth shall be provided at all landfill sites. The executive director 
may approve alternate methods of fire protection. Accidental fires shall be 
promptly extinguished. The potential for accidental fires shall be minimized by use 
of proper compaction and earth cover. 

By comparison, BFD's fire control plan, in its entirety. states: 

The City of Gordon Fire Department will provide safety training to all landfill 
personnel. Open burning at the landfill will be prohibited. Landfill fires will be 
extinguished by smothering with cover material spread by a dozer or other suitable 
equipmenl.A minimum of I ,000 cubic yards of soil will be stockpiled within 2.500 

44 CSPPC cited a decision from the 126,h District Court of Travis County case, Bra:oria COl/IIf}'. Texas, alld 

Citizens ill Protest of Brownillg-Ferris Waste v. TNRCC. Case No. 357, I] 4, Leiter Opinion dated May 2, 1996, 
pertaining to a disposal well, in which the court concluded that "Several of the plans ... fall short of regulatory 

• 
requirements .... For example, the Contingency Plan, while referring to 'arrangements made' with local police, 
hospitals, and emergency response teams, does not actually describe any 'arrangements' .... The only reference in the 
Contingency Plan to the mandatory evacuation plan ... is that it 'will be prepared. '" 
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feet of the working face for this purpose. Stockpile amount may vary dependent •
upon size of the working face. Stockpile volu'me will be adequate to cover the 
working face. All equipment will be equipped wirh fire extinguishers. In the event
 
that a major fire hazard exists, the City of Gordon Fire Department will be
 
summoned to the site.
 

The CSPPC group contended that this part of the plan amounts to little more than arestatement of 

Rule 330.115 and provides insufficient instruction for on-site personnel-failing to include even 

something so basic as the phone number of the fire department. In general, the ALJs must agree. 

This sketchy fire control plan can hardly be said to offer facility personnel "specific procedures" 

or "instructions" for handling this subject "in sufficient detail to enable them to conduct the day-to

day operations, ~ as Rule 330.114 requires. That rule, in demanding "a detailed description" of 

procedures for meeting the subchapter's "operational requirements" (i.e., Rules 330.115 through 

330.139, which outline the main subjects to be addressed by a SOP), necessarily contemplates 

more than a mere repetition of those "operational requirements." 

BFD's fire protection plan, however, is very little more than such a repetition. Essentially, Rule 

330.114 directs an applicant to define how its personnel will meet the objectives set out in Rule •
330.115. However, BFD's plan, for the most part, simply reiterates that those objectives will be 

met, in some general way. It describes no sequence of concrete steps to be taken in fighting 

specific types of fires. It describes no precautions to be observed for avoiding fires in the first 

place (not even so obvious a point as prohibition of smoking at active areas of the facility). It 

describes no procedures for checking or maintaining fire equipment,45 

Moreover, Rule 330.114's requirement for identifying "the fire protection standards to be used at 

the facility" receives little ifany attention in BFD's plan. "Standards" must mean primarily criteria 

or rules for on-site personnel to observe in preventing or extinguishing fires. At best, BFD's plan 

provides a broad framework for approaching the problem and leaves the staff to interpolate almost 

all of the operational details. 

45 In contrast, the SOP in Texas Ecologists, Inc.'s application for Permit MSW-2267 (TNRCC Docket No. 
1998-1 058-MSW; SOAH Docket No. 582-98-1652), issued December 22, 1999, includes a four-page breakdown of 
practices for fire prevention, maintenance procedures, and sequential actions for responding to fires. • 
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In this context, particularly, the setting of "standards" also would suggest a systematic effort to 

make distinctions for treating different types of fire haz"uds. CSPPC noted that the testimony of 

BFD's general manager, Jim Lattimore, illustrated well the fact that landfill fires tend to fall within 

a handful of typical scenarios-e.g., a burning load of waste detected at the facility entrance, such 

a "hot load" detected when initially deposited at the landfill's working face, or a fire that develops 

within accumulated waste in the landfill. Mr. Lattimore explained that these different 

circumstances call for different operational responses, but BFD's plan includes no mention of such 

varying contingencies or of the specific steps relevant to addressing each. Another element of the 

plan that appears on its face to call for greater elaboration of applicable standards is the provision 

that the local fiTe department will be summoned in the event of a "major fire hazard." Some 

definable criteria for determining such a "major" hazard seem warranted-especially in the light of 

Mr. Lattimore's testimony that fire departments typically lack the type of equipment needed for 

moving enough dirt to suppress any kind of.1andfill fire . 

• The AUs recognize that no operating plan can be expected to cover every contingency or detail 

(even every important detail), but the content of BFD's fire protection plan is simply too sparse 

and superficial to meet the rules' mandate for "detailed description" and "specific guidance." 

B. Endangered species protection plan. 

The foJlowing is the entire portion of BFD's operating plan related to the protection of endangered 

or threatened species: 

BFD personnel wiJl record any observation of [the horned lizard] at the site and will 
notify the TPWD accordingly. Any specimens of the horned lizard found during 
development of the site wiIJ be relocated to areas outside the landfill development. 
BFD will contact the TPWD regarding permits needed to handle or relocate 
specimens found . 

•
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Given BFD's failure to examine the distribution of the hotnedlizard at its site-and thus its failure • 
to determine the potential impact of the project upon this species (as noted in Section IVA, above), 

the lack of sufficient specificity in this aspect of the SOP is predictable.46 

The existing plan does not even outline the more obviously crucial operational issues relating to 

this subject-i.e., how personnel will be instructed to recognize and spot the horned lizard,what 

routine will be used to scan working areas for the species, how specimens will be cared for while 

being transported to new locations, and how BFD will ascertain proper locations for the release' 

of such specimens. While BFD should not be required to obtain a TPWD permit for handling 

horned lizards prior to issuance of a landfill permit from TNRCC, it nevertheless should have 

examined the requirements associated with such a TPWD permit and incorporated means for 

satisfying such requirements into the SOP. 

C. Disease vector control plan. 

In its entirety, the portion of BFD's operating plan related to disease vector .control states as • 
follows: 

Vectors such as flies, birds and rodents will be controlled by minimizing the size
 
of the working face, properly compacting waste, and covering waste with soil at the
 
end of each working day. Approved pesticides will be used if necessary.
 

This text would seem to suggest that vector control is largely incidental or integral to the basic 

process of compacting and covering waste at a landfill. To the extent this is true, the AUs believe 

that these compacting and covering processes are adequately addressed by the application as a 

46 In the subchapter for operational planning, operational requirements relating to endangered species appear 

at 30 TAC § 330.129, which states, "The facility and the operation of the facility shall not result in the destmction or 
adverse modification of the critical habitat of endangered or threatened species, or cause or contribute to the taking of 
any endangered or threatened species." • 
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whole and need not be reiterated in detail in this portion of the SOP .47 On the other hand, 

additional or alternative means of control (i. e., "Approv.ed pesticides will be used if necessary") 

are not outlined in any detail whatsoever. 

In the AUs' view, a reasonable plan should attempt at least some specific listing of the vectors 

present in the vicinity of the site,48 identification of circumstances under which the use of controls 

other than compacting and covering would become necessary, and procedures for safely using 

pesticides or other alternative means of control in such circumstances. 

D. Windblown waste control plan. 

The SOP's operational requirements with respect to control of windblown waste are specified in 

30 TAC § 330.120, as foHows: 

• Windblown material and litter shall be collected and returned to the active disposal 
area or working face as necessary to minimize unhealthy, unsafe, or unsightly 
conditions. 

(1) A portable fence may be employed to confine windblown material resulting from 
unloading, spreading, and compaction operations. If a portable fence is not 
practical, other suitable practices shall be employed to control windblown materials. 

(2) Litter scattered throughout the site, along fences and access roads, and at the 
gate due to wind or as a result of waste falling from vehicles shall be picked up at 
least weekly and returned to the active disposal arca ar working face. 

47 In the subchnpter for opemtionnl plnnning, bpemtional requirements for disease vector control nppem at 330 

TAe § 330.126. 

• 
48 During the hearing, several witnesses testified that raccoons, armndillos, and wild hogs are common in the 

countryside around the site, and that these (as well as the other vectors noted in BFD's plan) might carry waste or 
contamination from a landfill to nearby land and stock tnnks. 
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BFD's plan for control of windblown waste, in its entirety, states: • 
Windblown material will be confined to the smallest area practical at the bottom of
 
the working face near the toe of the fill. Any windblown materials will be collected
 
and returned to the working face at the end of each working day. Daily cover will
 
be placed over the working face at the end of the day to minimize windblown
 
materials. The site will be inspected daily for windblown litter and any litter that
 
is discovered will be returned to the active disposal area or working face. Portable
 
litter fencing shall be used down wind of the working face when active filling is
 
above natural ground elevations.
 

CSPPC again argued that this aspect of the SOP represents little more than a restatement of the 

rule's operatiortal requirements. While this may be true to an extent, the AUs are unable to 

identify any obvious way in which expanding this description of procedures would be notably 

useful. Nor does the record indicate any specific deficiency with this aspect of the plan, at least 

insofar as it relates to clean-up on the actual 140-acre tract owned by BFD. 

However, CSPPC's principal concern with this subject relates to creating a workable legal and 

logistical mechanism for retrieving the wastes that may blow from BFD's site onto surrounding •
privately owned land, in the event that BFD ultimately receives a permit for th~ proposed facility. 

The group worries that BFD either may do nothing about such escaped trash or, in retrieving it, 

may act without sufficient care-e.g., failing to drive slowly to avoid harming livestock, allowing 

stock to escape when opening gates, or ignoring necessary precautions when hunters are using the 

land. CSPPC concluded that, without a retrieval plan to protect adjacent landowners' interests, 

waste may accumulate on those lands until TNRCC transfers the responsibility of collecting it to 

the landowners. The group cited an instance in which TNRCC staff notified a landowner living 

adjacent to a landfill near Amarillo that unless personnel from that facility were admitted 

unconditionally onto the adjacent land to retrieve windblown waste, the landowner would become 

liable for that waste and could be prosecuted by TNRCC. 

In order to avoid circumstances like this, CSPPC urged that the following special condition be 

included in any permit issued for the BFD facility: 

• 
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The operator shall prepare and submit to the TNRCC a plan for the identification 
of waste blown from the site or from vehicles bringing waste to the site that enters 

:.
 

private property. The plan shall provide for notite to surrounding landowners of 
the phone number of permittee's representative to be called in case such waste 
enters their property. Notice can be by an annual mailing to landowners within one 
half mile of the landfill boundary or by a sign on the corners of permittee's property 
in prominent locations. The plan shall include a procedure for retrieving waste 
from private land in a reasonable time and shall include a proposed entry agreement 
that protects the landowner from liability for the acts of the agents of the permittee 
while they are on the property of the landowner. Such an entry agreement shall be 
subject to review and comment by the TNRCC Office of Public Interest Counsel to 
assure that it is a fair agreement and protects the landowner's rights. 

The authority g~verning this aspect of the interaction between a facility and adjacent land does not 

appear to be altogether clear. In order to promote a more stable and productive relationship at this 

interface, therefore, the AUs suggest that the Commission consider placing a provision 

substantially similar to the above in any permit that may be issued to BFD. The provision should 

include a time line for initial submission of a plan-perhaps 120 days from the date of a permit's 

issuance (subject to extensions granted by the ED on the basis of demonstrated necessity). 

While the AUs agree that an arrangement for collecting windblown waste outside site boundaries 

may be important to the welfare of the surrounding community, such a provision is not obviously 

a necessary component of the standard site operating plan, as defined by TNRCC rules. As a 

whole, the relevant rules focus upon management of the site itself, and the specific operational 

requirements in 30 TAC § 330.120 refer only to waste "scattered throughout the site, along fences 

and access roads, and at the gate ... " The AUs conclude that failure to specifically address off

site accumulations of waste is not a deficiency that invalidates BFD's operating plan with respect 

to control of windblown waste. 

6.	 Does the application satisfy regulatory requirements relating to compliance with the 

regional solid waste plan? 

The AUs recommend a conclusion that BFO's proffered proof on this issue does not satisfy such 

• requirements. 
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As part of the "basic elements" of a landfill permit application, 30 TAC § 330.51(b)(l0) directs • 
that "The applicant shall submit demonstration of compJiance with regional solid waste plan."
 

Producing such a plan is primarily the responsibility of the council of government ("COG ") for the
 

area in question.
 

Palo Pinto County lies within the jurisdiction of the North Central Texas Council of Governments
 

("NCTCOG"). To demonstrate compliance with the regional plan encompassing Palo Pinto
 

County, BFD submitted a letter from NCTCOG dated May 15, 1995, which stated the following:.
 

At their May 11, 1995, meeting, the North Central Texas Council of Governments'
 
Resource Conservation Council reviewed the application for a new Type I MSW
 
Landfill permit for the Blue Flats Disposal Facility in Palo Pinto County , Texas.
 
National Environmental Systems, Inc. intends to site a 140 acre Type I MSW
 
landfill in Palo 'Pinto near Gordon, Texas. Based on the Executive Summary
 
received from Freese and Nichols, Inc., the consultants on the project, and a
 
presentation made byMr. Bill Allanach of Freese and Nichols, Inc., the RCC found
 
the proposed expansion to be in conformance with the capacity needs of the
 
Regional Solid Waste Management Plan for North Central Texas. • 

The Protestants and PIC noted, however, that the application to which this letter refers is not the
 

one now under consideration in this proceeding. Rather, at the time of NCTCOG's approval, an
 

earlier BFD application for the same site was pending before TNRCC.That application was
 

. withdrawn in January of 1996, to be succeeded by the filing of the present application in September 

of 1996. Accordingly, the Protestants and PIC concluded that BFD has presented no evidence that 

its current application conforms to NCTCOG's regional solid waste plan. 

In closing argument, BFD responded that its earlier application "was merely withdrawn for
 

additional site-characterization studies related to geology, not location and service, which are the
 

main thrust of a regional plan." BFD concluded, "NCTCOG is fully aware of the application
 

before this Court and the TNRCC, and has not withdrawn its favorable evaluation."
 

•
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The AUs	 are unable to perceive any reasonable basis for assuming that NCTCOO's approval 

would carryover from a contemporaneous application t<l any successive application. The cited 

letter of approval explie'itly relates to the then-pending application. It does. not indicate what 

aspects of the application then under review could be changed without affecting the council's 

positive view of the application-or what aspects could not be so changed. Even if the council had 

made this distinction, the record contains little if any specific information comparing the contents 

of the two successive BFD applications. 

By statute,49 the contents of a regional solid waste management plan must emphasize the 

minimization anCl reuse of waste, as well as requiring an inventory of municipal sol id waste landfill 

units and an assessment of need for new waste disposal capacity. Even when no direct amendments 

are made to a plan, evolving circumstances clearly may change, over time, the context in which 

these subjects (and others addressedby a plan) are applied to evaluate a land fill application. The 

AUs cannot presume, then, that in the year and a half between NCTCOO's approval of BFD's 

•	 first application and the submission of BFD's second application, changed circumstances would 

not have led NCTCOG to evaluate the two applications differently, even if they had been identical. 

BFD's simple assertion that its new application would still satisfy NCTCOO carries no evidentiary 

weight. Since the 1995 letter from NCTCOO represents essentially the only evidence offered by 

BFD on this issue, the AUs must conclude that BFD has failed to demonstrate compliance with 

the regional solid .waste plan applicable to this project. 

Parties also have asserted that because several of BFD 's consultants in this permit proceeding also 

assisted NCTCOO in developing its regional solid waste management plan, conflicts of interest on 

the part of these consultants must invalidate any approval of BFD's proposals by NCTCOO. In 

the AUs' view, it has not been shown to be within the Commission's jurisdiction to determine 

whether any legally significant conflict of interest exists in this case; nor has any other entity with 

authority to make such a determination done so. 

• 49 TEX. HEALTH & SAFETY CODE § 363.064. 
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. 
The Fawcett group contended, further, that BFD should be required to demonstrate compliance not •only with the regional waste plan prepared by the COG with jurisdiction over the county in which 

the proposed site is located, but also with the regional plans of other COGs with jurisdiction over 

counties that might be the origin of solid waste ultimately transported to the BFD site. The AUs 

can find no support in authority or logic for this contention. Chapter 363 of the Health & Safety 

Code, which governs the regional planning process, is consistently structured to make areas of 

planning responsibility coterminous with specific geographical boundaries ofjurisdiction-whether 

of regional groupings of counties, sUbregions, or localities. The statutes provide for the 

coordination of such plans through their mandated consistency with the state solid waste 

management plan50 (prepared by the Texas Department of Health) and through the Commission's 

review of the various regional plans. 51 Nothing in the law suggests that individual applicants must 

further such coordination by demonstrating compliance with the plans of multiple regions. 

7.	 Does the application satisfy regulatory requirements relating to financial assurance and 

closure costs? •The AUs recommend a conclusion that the application satisfies such requirements. 

The Commission's rules require an applicant to estimate the costs of hiring a third party to close 

the largest area of the landfill that will require final closure at any time during the life of the 

landfil1. 52 An applicant must also estimate the costs to maintain the landfill site by a third party 

for 30 years after the landfill is c1osed. 53 Finally an applicant must provide financial assurance to 

the TNRCC to cover these costs at least 60 days prior to the initial receipt of waste. 54 

50 TEX. HEALTH & SAFETY CODE § 363.062. 

51 TEX. HEALTH & SAFETY CODE § 363.061. 

52 30 TAC § 330.281. 

53 30 TAC § 330.283. 

54 30 TAC §§ 330.52(b)(II) and 330.285. • 
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BFO's application and prefiled testimony stated that it will have not less than five acres nor more 

than 25 that will require final cover at any time during !he life of the landfill. It then calculated 

third-party costs to close the landfill and apply the final cover to 25 acres at $1,778,233. It also 

calculated third-parly post-closure care costs for 30 years at $2,497,000. When combined, BFO's 

estimated closure and post-closure care costs totaled $4.275,223. based on 1995 dollars. 55 BFO 

also provided the Commission a letter dated Oecember 16. 1999, stating that it will provide 

financial assurance for these costs, through either a trust fund or a surety bond, at least 60 days 

before the initial receipt of waste at the site. 56 

• 

Protestant Fawce::tt argued that BFO failed to offer sufficient proof of closure and post-closure care 

costs or sufficient evidence of financial responsibility. In particular. Fawcett complained that 

BFO's closure-cost estimates are based on 1995 dollars, while 30 TAC §§ 330.281(a) and 

330.283(a) require estimates in "current dollars." Fawcett also argued that BFO's letter 

concerning financial assurance failed to satisfy the requirements of 30 TAC § 330. 285(a), because 

BFO did not offer the letter in evidence for the truth of the matter asserledY 

CSPPC also criticized BFO's closure-cost estimate because the closure plan failed to identify the 

most costly time of closure and failed to include sufficient detail about action that would be 

necessitated in the event of premature closure of the facility. CSPPC argued that BFO witness 

Anthony Bosecker testified that the highest cost to close the landfill will occur when Sector 6 is 

open, but BFD's application does not contain a closure plan for Sector 6. Instead, the only closure 

plan presented by BFD is for Sector 10, at the end of the anticipated operating life of the landfill. 

55 Exh.121, pp.26-27; Exhs. 134.135,179.180. and 181. 

56 Exh. 111. BFD did not offer this exhibit for the truth of the matters staled in the exhibit. but simply to 

establish that it informed TNRCC that financial assurance would be provided 60 days before receipt of waste at the 
sileo as required by TNRCC rules . 

• 57 Exh. Ill. 
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Decrying a general lack of detail in the closure plan, CSPPC especially complained that BFD'failed •
to include any closed-landfill contour maps (other than fo.r the normal end of the landfill's life) and 

failed to include any discussion about melding completed sectors of the landfill with undeveloped 

portions if premat}.lre closure occurs: 

BFD made a terse response to Protestants, simply stating that it met TNRCC's requirements to 

estimate worst-case closure costs and post-closure care costs and that evidence of a financial 

assurance mechanism is not required until 60 days prior to the receipt of waste. 

The AUs find tRat BFD's closure and post-closure cost estimates meet the Commission's minimum 

requirements. BFD's application and testimony state that no more than 25 acres will require final 

cover at any time during the life of the landfill. Although some of the designated sectors are larger 

than 25 acres, Mr. Bosecker explained that BFD will not excavate such a sector entirely at one 

tim~, nor will it make such a sector a single cell. Rather, the numbered sectors simply indicate 

the general sequence of filling the landfil1. 58 No evidence was offered to contradict BFD's 

explanation, nor was any evidence offered to challenge the accuracy of BFD's cost calculations. •
Further, the Commission's rules do not require a detailed final closure plan for every sector or for 

every possible open cell, as suggested by CSPPC. Therefore, the lack of such closure plans do 

not invalidate BFD's closure cost estimate. 

The AUs agree with Fawcett that BFD's cost estimates need to be updated, but this is not a factor 

that would weigh in favor of denying the application. BFD's cost estimates were stated in current 

dollars when thecalculations were made, but the passage of time has dated them. In addition, 30 

TAC § 330.52 does not require BFD to provide the actual financial assurance instruments until 60 

days prior to receiving waste, so BFD was not required to offer evidence of these instruments in 

its application or at hearing. BFD's letter to the Commission stating that it will provide financial 

assurance through either a trust fund or a surety meets the Commission's requirements at this time. 

58 Tr. Vol. 3, p. 781. • 
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In summary, the ALl's find that BFD has met the minimum requirements to calculate third-party 

closure costs and post-closure care costs. If the Commi.ssion grants a permit to BFD, the AUs 

recommend that the Commission require BFD to update its cost estimates to current dollars and 

to provide its financial assurance instruments based on the updated cost estimates at least 60 days 

before receiving waste. 

8. Does the application satisfy regulatory requirements relating to wetlands? 

The AUs recommend a conclusion that the application satisfies such requirements. 

A Commission rule, 30 TAC § 330.302, prohibits the location of a landfill within wetlands (with 

exceptions not relevant to this proceeding). The PIC has questioned whether BFD would violate 

this rule through its plan to include an existing man-made stock pond within the area excavated for 

its proposed facility . 

In a letter of December 21, 1995, the U.S. Army Corps of Engineers (which regulates dredge and • 
fill work affecting all waters of the United States, including wetlands) notified BFD that the 

proposed project would not involve activities subject to the Corps' regulation. Additionally, 

Barbara Nickerson (an environmental scientist with Freese and Nichols) testified that, because the 

pond in question is small and man-made, it is excluded by the applicable TNRCC definition of 

"wetland," at 30 TAC § 307.3(49). That definition includes the following statements: 

The term 'wetland' does not include ... a man-made wetland ofless than one acre . 
. . . If this definition of wetland conflicts with the federal definition in any manner, 
the federal definition prevails. S9 

While Ms. Nickerson conceded on cross-examination that she was unsure as to the details of how 

Freese and Nichols personnel determined the size and origin of the pond, the ALls believe that her 

conclusions, corroborated by the Corps of Engineers' evaluation of the project, are sufficient to 

• S9 The 30 TAC ch. 330 definition of "wetland" cross-references the 30 TAC ch. 307 defmition of the term. 
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establish that regulated wetlands will not be affected by the application. Even if Ms. Nickerson •
had been shown to be incorrect in applying the exception noted in the TNRCC's definition of 

wetland, a federal definition of wetland, implicit in the Corps' conclusion that wetlands will not 

be affected by the project, would prevail. 

9. Does the application satisfy regulatory requirements relating to existing conditions? 

The AUs recommend a conclusion that the application satisfies such requirements. 

Protestants and PIC asserted that BFD has failed to comply with TNRCC rules requiring that the 

application include a summary of the site's existing condition. BFD's summary stated only that 

its land is privately owned and currently utilized for livestock grazing, omitting any mention of 

sandstone-quarrying operations that have been conducted on the site over the past several years . 

This subject is addressed in broad terms by 30 TAC § 330.53(a)(l), which states (under the 

heading "General"), "Part II of the application shall describe theexisting conditions and character •
of the site and surrounding area." Identical language also appears in 30TAC § 330.51(a)(2). This 

general requirement is elaborated upon slightly by 30 TAC § 330.53(b)(4), which states (under the 

heading "Requirements of Part II "), "Existing conditions summary. The applicant may discuss any 

land use, environmental or special issues he desires in an existing conditions summary. " 

Taken together, these rules provisions appear to allow an applicant considerable latitude in 

determining what level of detail to include in a description of existing conditions. Other provisions 

in § 330.53 of the rules indicate that the public's primary concern, in this context, is not the 

exhaustive description of the proposed site-which, after all, the applicant is seeking to 

transform-but rather a reasonably comprehensive survey of the surrounding lands whose use and 

character may be affected, against the will of their owners, by a new landfill. Where existing 

aspects of a site provide important amenities or support for activities on surrounding land, specific 

inclusion of those aspects in the existing conditions summary should be expected. Quarrying 

operations would not appear to fall into this category, however. • 
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]n the AUs' view, nothing in record indicates that the quarrying on the BFD site is a matter of 

such significance that it needs to be flagged in a portion of the application that largely amounts to 

an introductory overview. To the extent that quarrying has affected the contours or methods of 

proposed construction at the site, those changes have been depicted in amendments (which AU 

Zukauckas ruled to be minor amendments) to the pertinent technical portions of the application. 

If BFD's summary of existing conditions reflects a failure to satisfy fully some aspect of the cited 

rules, it is an inconsequential failure. 

10.	 Do various alleged defects in form, certification, and listing of adjacent landowners 

invalidate the application? 

The AUs recommend a conclusion that these alleged defects either do not represent regulatory 

violations or are not su fficiently significant to have bearing upon whether the application should 

be approved or denied . 

Fawcett complained that BFD's application contains several defects, including an improper 

signature, lack of certification of amendments, and a signature without proof of corporate authority 

or authorized representative capacity. Fawcett also complained that several technical drawings lack 

an engineer seal date or contain other engineer seal defects, while several revised drawings fail to 

explain what revision had been made. 6O According to Fawcett, some of these defects violate the 

Texas Engineering Practice Act and the rules of the Texas Board of Professional Engineers. 

Protestant Fawcett asserted, as well, that BFD failed to provide an accurate list of persons owning 

land adjacent to the facility or within a reasonable distance of proposed disposal areas, as required 

by 30 TAe § 30S.4S(6)(D). In particular, Fawcett complained that BFD Exhibits 163 and 171 fail 

60 Fawcett argued that the following exhibits contain errors: Exh. 177, Atl. 6H.2 does not have a seal date; 
Exhs. 134, 178. 179, and ISO are not sealed such that all engineering can be clearly attributed to the responsible 
engineer or engineers; Exhs. 12S, Alt. I; 131,Au.7A; 133.AtI.6A,6A.2; 135,AtI.12A; 136,Att.15A; 163, Fig. 
1-5; 171, Fig. 1-5; 177, Aus. 6A, 6A.2, 6H.2, 6H.5, 6H.6, 6H.7 and 6H.S; 179 Att.12; and IS2, All. 15A were 
revised but no notation of the revision or its date was made and they are not clearly attributable to each engineer who 
worked on the document; and Exhs. 17S, Att. 8A; 181, Atl. 14E; 134, All. 8A; and 128, Capacity Analysis fail to 
show the new access road. 
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to include Mr. Fawcett as an adjacent landowner, even though he purchased property adja~ent to 

the landfill before the BFD application was declared technically complete. • 
With respect to Fawcett's complaints about signatures, BFD explained that Jodie Collins, its 

original general manager, resigned after BFD submitted its application to TNRCC and after staff 

declared the application technically ·complete. BFD then hired James Lattimore as general manager 

and substituted Mr. Lattimore's signature for Mr. Collins' when it seemed logical to do so. BFD 

stated that the AUs have already accepted these changes and ruled that the corporate change in 

authority was a minor amendment. BFD also argued that Fawcett cited no legal authority to 

support its argUIJ1ents and suggested that Fawcett's contentions would make it virtually impossible 

for a company to have personnel changes while an application proceeded through the administrative 

process. In addition, BFD contended that Fawcett's alleged violations of the Engineering Practices 

Act and Board rules are irrelevant in this contested case hearing. 

The AUs find that Mr. Lattimore had authority to sign BFD's application after Mr. Collins 

resigned. Fawcett's argument that an application must be refiled when the original authorized •representative dies, resigns, or otherwise becomes unavailable, is impractical and unnecessary and 

elevates form over substance. The evidence established that BFD's representative possessed the 

necessary corporate authority, and BFD's application and supporting affidavits have been properly 

signed. 

Fawcett's complaints about defective engineering seals are more troubling, because the 

Commission's rules at 30 TAC § 330.51(d) expressly provide that engineering plans and drawings 

shall be sealed as required by the Engineering Practices Act. 61 Nevertheless, the AUs conclude 

61 30 TAC § 330.51 (d) provides:
 
Preparation. Preparation of the application shall conform with Texas Civil Statutes, Article 3271 a,
 
Engineering Practices Act.
 

(I) The responsible engineer shall aFfix her seal, sign her name, place the dale of
 
execution and slate intended purpose on each sheet of engineering plans,
 
drawings, and on the titled or COnlents page of the application as required by the 
Texas Engineering Practice Act, § 15c, and in accordance wilh 22 TAC § 131,138 
(concerning Engineer's Seal). • 
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that these alleged errors do not require denial of the application. Initially, the AUs note th~t very 

little evidence was offered on this issue and it is not clear whether the alleged errors actually 

violate the Act or Board rules. In addition, even if the alleged errors do violate the Act or rules, 

they are simply technical errors of form concerning the engineering seal rather than substantive 

errors in the drawings or calculations themselvesY 

The AUs find that these alleged engineer-seal violations are not substantive issues that affect the 

merits of BFD's application. However, because the Commission's rules require that engineering 

documents and drawings comply with the Act and Board rules, the ALJs recommend that the 

Commission require BFD to correct any defective engineer seals that the ED determines violate 

the Act or Board rules, in the event that the Commission grants BFD a permit. 

• 
With respect to the landowner list, BFD noted that it included Earl Waddell, who owned the 

Fawcett property at the time BFD filed its application. BFD also pointed out that Mr. Fawcett 

fully participated in the hearing, and that he knew about the proposed landfill when he purchased 

Mr. Waddell's property. BFD also stated that all nearby residents and landowners were either 

parties to the proceeding or chose not to be parties. Therefore, if any error occurred in the 

landowners list or land use map, the error was harmless. 

The AUs find that BFD's landowner list is adequate. Mr. Fawcett testified that he knew about 

the proposed landfill when he bought the property, and he has fully participated in this 

administrative proceeding. In addition~ Fawcett has not shown that any other landowner was 

unaware of BFD's landfill application or was otherwise prejudiced by BFD's landowner list. 

• 
(2) Applications that have not been sealed shall be considered incomplete for the 
intended purpose and shall be returned to the applicant. 

62 See FootnOle 60. 
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11, Should the duration of any permit issued to BFD be limited to a predetermined'term •
of years rather than to the actual operating Iif~ of the facility? 

The AUs recommend that any permit, if issued, be for the operating life of the facility. 

Protestant CSPPC urged denial of the permit but asked, alternatively, for a recommendation that 

the Commission limit the duration of any permit issued to five years, subject to renewal. CSPPC 

stated that the Commission has authority to limit the term of the permit under § 361.087 of the 

Code, and it cited the permit renewal for the Texas Ecologist, Inc. (TECO)63 hazardous waste 

landfill as precedent. In the TECO case, the Commission limited the permit to five years, even 

though the normal hazardous waste permit has a lO-year duration. 

CSPPC noted that the TNRCC rules do not give explicit criteria for establishing the duration of 

a permit. However, it noted that other types of permits (including hazardous waste, wastewater, 

injection wells, and air-emission permits) have limited durations and renewal requirements. 

CSPPC suggested that new technologies, new technical data, and changing conditions favor •
limiting permit ?urations. In this case, new technologies might provide for better detection of 

leaks, better technical data might become available to characterize groundwater, changes may occur 

in available landfill space, or alternatives to landfill disposal might develop. In CSPPC's view, 

a five-year renewal process will allow periodic review of the landfill site and its operation and will 

provide an incentive for the operator to comply with TNRCC rules. 

In response, BFD accused CSPPC of seeking regulatory changes through a contested-case hearing 

rather than the rule-making process. It also argued that the duration of the permit is not properly 

before the AUs because CSPPC did not raise the issue at hearing. 

The AUs flOd that CSPPC has not presented sufficient grounds to limit the duration of BFD's 

requested permit. Although Texas law and Commission nIles authorize the Commission to limit 

63 Application of Texas Ecologist, Inc .. Permit No. HW-50052-001 (1989). • 
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the duration of a municipal landfill permit, the rules also state that a permit will normally be issued 

for the life of the site. Code § 361.087 provides: 

A permit issued under this chapter must include: ... (3) the terms and conditions 
on which the permit is issued, including the duration of the permit. 

The Commission's rules provide at 30 TAC § 330.63(a) and (b): 

(a) A permit is normally issued for the life of the site. 

(b) Whefl deemed appropriate by the executive director a permit may be issued for 
a specific period of time. When an owner or operator has made timely and 
sufficient application for the renewal of a permit, the existing permit does not expire· 
until the application has been finally determined by the commission. 

• 
At most, CSPPC suggested that possible advancements in technology might improve monitoring 

capabilities that should be required in future permit renewals. But this argument could be made 

about any solid-waste landfill application and would require limited permit durations for all 

landfills. Yet the Commission's rule at § 330.63 clearly states that such a permit is normally 

issued for the life of the site. CSPPC's proposal to limit the permit based on possible future 

advancements in technology would effectively supplant this formal determination of Commission's 

policy. In addition, imposing a permit expiration date would likely subject the applicant, the ED, 

and other state resources to a lengthy, recurring, and often merely repetitive process of considering 

renewal applications. 

Likewise, the ALJs find unpersuasive CSPPC's argument that a limited duration permit would 

encourage BFD to comply with TNRCC regulations. That argument can also be made about any 

permit application. Further, enforcement action can be brought against BFD if it fails to comply 

with TNRCC regulation, regardless of the duration of the permit. The risk of fines or license 

revocation through an enforcement action provides sufficient motivation for a landfill operator to 

•
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comply with the Commission's rules and regulations. In short, the AUs find that CSPCC h'as not •
offered sufficient evidence or argument to justify limiting the duration of the requested permit-

in the event it is issued--and they recommend that the Commission deny CSPPC's request. 

12. What is the proper allocation of transcript costs? 

The AUs recommend a finding that the applicant should bear the full costs of transcription in this 

matter, as well as the costs for those copies of the transcript furnished as a normal matter of course 

to the ALJs and to agency parties. 

The Commissions rules, at 30 TAC § 80.23(d), enumerate factors that the Commission "shall 

consider ... in assessing reporting and transcription costs." Factors pertinent to this case include 

the following: 

(A) "The party who requested the transcript." The applicant made the initial request in this 

case. • 
(B) "The financial ability of the party to pay costs." The applicant's demonstration of 

financial resources for closure costs, access road construction; and other aspects of the project 

ind ica~es that it exceeds other parties in its abili ty to defray what amounts, after all, to a cost of 

doing business. 

(C) "The extent to which the party participated in the hearing." The extent of participation 

by applicant and protestants was roughly comparable, given the dynamics of a proceeding in which 

the pre-filing of direct testimony was required and the great majority of such testimony was 

submitted by the applicant. 

(D) "The relative benefits to the various parties of having a transcript." As the party 

bearing the burden of proof, the applicant could anticipate the greatest potential benefit from an 

ability to cite and reassemble the information within the record. • 
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(E) "The budgetary constraints of a state or federal administrative agency participating in 

the proceeding." The broad responsibilities and limited budgets of the agency parties in this case 

make it unreasonable to assess costs against them. The rules also preclude the Cornrnission from 

assessing costs against statutory parties (the ED and PIC), which cannot appeal a Commission 

decision. 

(F) "Any other factor which is relevant to just and reasonable assessment of costs." The 

applicant is the only party that could anticipate a direct, new benefit from the outcome of the 

proceeding (i.e., authorization to operate a new facility); other parties could at best hope for 

preservation of .the status quo that antedated the initiation of the application. Moreover, in 

proceedings that may result in impact upon environmental conditions and upon pUblicly owned 

resources (such as surface water), pUblic participation should notbe discouraged by assessment of 

costs, absent strong countervailing factors. 

In accordance with usual Commission practice, BFD should not be required to pay for additional • copies of the transcript ordered by participants other than the agency parties and the AUs. 

v. SUMMARY 

In the AUs' opinion, the hearing process has not revealed, in the proposed site itself, any physical 

deficiencies that could be termed clearly intrinsic or fundamental. However, the applicant has 

failed in a number of instances to demonstrate its satisfaction of specific requirements for the 

issuance of a landfill permit. Some of these failures relate to prerequisites that the AUs regard 

as basic-such as failures to delineate a wholly adequate groundwater monitoring system or to 

demonstrate that significant alteration of natural drainage patterns will not occur. Others might 

reasonably be described as relating primarily to operational details. Most or all might be subject 

to prompt cure if the application was referred for further staff review. Given the application's 

present condition and content, though, the AUs cannot recommend its approval. 

•
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VI. ADDITIONAL FACTS • 
In addition to the facts addressed in the preceding discussion of the major issues, the Findings of 

Fact contained in the proposed Order (attached to this Proposal for Decision) include other facts, 

as established during the proceeding, that are necessary to show compliance with regulatory 

requirements applicable to this administrative process. These additional facts are incorporated by 

reference into this Proposal for Decision. 

VII. CONCLUSION 

After a review of the record and for the reasons given above, the ALJs recommend that the 

Commission adopt the proposed Order attached to this Proposal for Decision and deny the pending 

application from Blue Flats Disposal, L.L.c. 

Signed this 2nd day of October, 2000. • 
STATE OFFICE OF ADMINISTRATIVE HEARINGS 

lflik1lt-~~=------_-
THOMAS H. WALSTON MIKE ROGAN 

ADMINISTRATIVE LAW JUDGE ADMINISTRATIVE LAW JUDGE 

•
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Chapter J6loflh~ Texas Health & Safely Code 

. :". ' .. ' '. . ..... ..... 
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b. Copies of the applicallon were pro\'llled to agencies. olTlcials. am] authonties with a 

jurisdictional interest in the case and thl~ comments or n:commenJJtions ofthosc: enlltics 

\vere solicited. 
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'{::()(~eadjaCe~lynwcalh~rCd lOnC:Accordingly,wate~woUld;lIoVemuchnlOre r~adHyand .. 

. ,..... 

*~l.~~·j;lt"." ":;';:::~J:.~:~:::;;::;:;:' ',:d:::i;:~S~:P':P::~:::::I:o:::,,:o':;:::::;:':U,:;""
 
.;" .." .. " - .." .. ": .. '," " .. " '• .'. '., •. " .".;' -". . . . '.' . '. ' .. - ,". ," , .• ,., ." : .... "< .. : . 

"',	 X '. '. ···.~ufface~disonenidgcncraIlYparallellotllelocaltopogrilphy: so Ih~til. 100, slopes' 

downward towardthesouth-iL', 10 aJirection cssentially'oppositcthat of the regional dip. 

18.	 Un~er the Applicant's plan forc.'\cavatingthe site, ponions of thelloors and sidewalls of 

disposalccllswouldbe situatcdiillhc weathered zone. 

19.	 Any leachate that escaped from ponions of the disposalcellst:xcavatcdinto the weathered 
.	 . 

formation at the site would likely move downgradient through the weathered zone-i.e~. in 

the direction of the zone's southward slope. Water moving downward within the weathered 

lone, upon reaching theinte~race with the underlying and less hydraulically conductive 

unweathered zone. would tend to remainwithin the weathered zone and io move laterally and 

rlowngradient \i,ithin thal70ne 

20. . Applicant's proposed monitoring syslcm, panicularly its "point of compliance" monitoring 

wells, will not monitor the southern boundary of the site sufficiently to assure detection of 

groundwater migrating from the proposeJ f:lci lity lhrough the pOlential pathway represented 

by the weathered ponion of the Mingus Formation 
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....... rate wouldha\e~)nnaturaldrJlna!!~pJttcms norihe.I~1 0'- rhcs!I<:. ir'lhe proposedbndtillis .
 
'. .".. ","'. ..... ",' "" .".... '.... '. . .. 

. ·corislructedin~scord;lnce\\ilhihc appllca1iun. 

36. Underexisling~onditiOn~.6.59 acresJrainnonhwest o(the bndiilt site. and the existing· 
. '. ' . . .' : . ." . . . 

peak flow rale.t()lhenorthwe~i duringJI OO-year: 12-hour·swml is 21.20 cfs . 
. . - -'". ::. . . . . .. 

J 7.... Arter leaving the landIiHsiic.lhc>nonhwcst drainage crosses an addltlOnJ! pieceof prop~rty 
. . 

.. . . .' 

.O\vned by BFD and etitcrs Sali~cCreckJpproximatcly onequartermllc rroITlthe site . 

. 38.·· . Ifthe proposed landfillisconslructed In accordilOciewith the applicJtioll.1 AOacrcs \vould 

.drain to the northwest upollcompletion ofthe proposedlandfi 11 and the peakOo\\· rate 10 the . 

nonh\\'cst dunng a IOO-ycar.12:hour stoml \\ould be9.:J5 cfs 

39, Thenonhwest drainage antl the northcJsl Jrainage enler Saline Creek about one quarter mile 

from each other. The retord comains insufticil?llt c\'itlenl:e 10 dt:lI:mlint: tht: n~t eft"ect on 

natural drainage paucms \\ hcn tht: incrcJst:d drainage IOthe northeast and the decreast:d 

drainage to the nonhwest comhll1c in SJlllleCreck. if the proposed landfill is c?nstnJcted in 

accordance with lh~ appliCJ\lvll 





.ex,ectliIlJlg itsci~j~ct he.{)frem~~'1 ~~i nd i,'id~31 I1lards~~cour1tered;in' the~perJI IOnsarea, the 

"•. pliirt~iculalesnOme~ingfu inieasurt~'~~ ~~uring~rOlecllOn 0 II hIs spec iC5. 

SileoPsraliI1Jip!~s: .•.....•. '., .. ' •... . . •... .' '.. '. . . 

.~pplic3Jll;st.re ·pr~teclionplan failsloprovide5ufliciently dClailcdprocedurcs or 

.' 52, Applicant"s endangered species protection '.' plan falls lopro\'ldc sufiicicntly detaded 

procedures orinstruclions for facility personnel to handle cnd3ngercdor lhrealened species 

during Ihe dar-lo-J~y operations of the IJcilily. ,-\mong ollia Ihings. Iht: proposed 

endangered species protection plan tails todcscribc how pasonnel will bt: inslructcd to spot 

and recognize thc Texas homed li7.ard: what rOlltine wlil be used to scan werking areas for 

the species; how specimens will be h:lIldleJ While being lr:msportt~J to new locations; or how 

to 





. . . . . '. 

~el~liOI\Orgrou~d\\':llermlgr~lling toward Ihe soulhemooun,iary l) frhe pwposeJ fac ilir!" . 

'Wn"ghlh< ",,,,h"'" pon i.", of Ih' "i'i,,,, ,om'" 'Olt, " lilt"" " ""dmg' .' i ,,," '0' 

Io,",~"gh lO.'he Appli"", h" ,",Ie" ,,~ OOttlp" .,11, '" T\C! ."" " I. "h"" ,,",,'t" 
.:,'mstaU'''o, of' mo,' IOnll' ...dl,,.,,,m "p,h""I' "i"nllg Ih' J"it"., 01"10"''''''''. ..' 

··,onlanlirialion ~sc~ring Ihe sile. 

. 4. In failing 10 anJI~1e submlllin:!~ Ihe in1p:Jct ofchangeslh;il the propo~cdpn'Jecl would 
. . 

produce inlhe 110w rate ~nu \olunw of surfaccwalcr drJlningotllhe site. as IhJteJ In 
. .' .' . .. . .... 

Findings of Faer :--;05 21 throu!!h .l5. the .-\ppliC:3nt has tailed IOCl'lllply \\ilh~lI T;\C 

§330.56lf>{4)(A). \\hldi requires demonstration that natural ur:J1na=:c pJII<:rns \\ iii flut b". 

signiflc:Jnlly altered hy pr,'posed \;!Ihllill de\clopmCnl 

the site Jnd in (adin~ IIJ pruduce:J rlJIl anlClilatifl~ Ill l'anm3t':;1 mCJsurcs for rr[)ll'Clln~ Ihe 





;:tl~eil1v'alidi(y:olf.i1.ny po~ion~h~lJnotaffCclthe v~lidllyofth~ remaining pOrtions orthe 

'A,IHitheflilloti(jns,relluests for\:nlryorSpecifi~'Flridings of Fact or Conclusions of Law. and 
. ' ... .'. '.".. "., . 

"Olherr~questSforgencralorspecific rclidf.ifnol c\presslygranh:<Jherein. are hereby denied' 

. ..... .... .~. 

lssuedate: . 

TEXAS NATURAL RESOL;RCE 
CONSERVATION CO~I~lISSION 

Rl)b~rt J. HlIston. Chainll.ll1 
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.! 
AN ORDER	 denying the application by Blue Flats Disposal, L.L.C., for 

Permit No. MSW-2262 ; TNRCCDocket No. 98-0415
MSW; SOAH Docket No. 582-98-1390 

On. December 20, 2000, the Texas Natural ResourGeConservation Commission 

("Commission") considered the application ofBlueFlatsDisposal, L.L. C., ("Applicant") fora pennit 

authorizing the construction and operation of a Type I municipal solid waste landfill, approximately 

six miles east ofthe City of Gordon in Palo Pinto County, Texas, pursuant to the Chapter 361 ofthe 

Texas Health & Safety Code. 

•	 
--'" - ."... ---.-_.__ - -_ .. _--"- - -----_..- •.- .. - .. ---_ .•_._------- .._- ..._- -------- .. _---y-~.-

Administrative Law Judge ("ALT') Bill Zukauckas, with the State Office of Administrative 

Hearings ("SOAR"), conducted a preliminary hearing upon this action on September 2, 1998. ALJs 

Mike Rogan and Tom Walston conducted evidentiary hearings on June 7 through 9, 12 through 16, 

19 and 20, 2000. The following were designated as parties to the proceeding: the Applicant, Blue 

Flats Disposal, L.L. C.; the Executive Director ofthe Commission; the Public Interest Counsel ofthe 

Commission; and 15 individuals or entities opposing the application, including Citizens to Save Palo 

Pinto County, Brian Dirk, Patricia Blackmon, Gem and Susan Briertorl, Judy fawcett, Roger 

Fawcett, Ruby Finch, Robert and Jerrie Rexroat, Robert E. Richards, James Roberts, Mike and Susan 

Ruff, and X-O Ranch Co., Inc.; Fawcett, Ltd., subsequently was substituted for X-O Ranch Co., 

Inc., as a party. Brian Birk, Judy Fawcett, and Mike and Susan Ruff subsequently withdrew as 

parties. 

•
 



• After considering the ALJs' Proposal for Decision arid the evidence and arguments presented, 

the Texas Natural Resource Conservation Commission makes the following Findings ofFact and 

Conclusions ofLaw:
 

FINDINGS OF FACT
 

1.	 Applicant is a limited liability company, for which the State of Texas issued a Certificate of 

Organization on April 29, 1996. Applicant remains fully authorized to do business in Texas. 

2.	 In September of 1996, the Applicant filed an application with the Commission for a permit 

to construct and operate a Type I municipal solid waste landfill. Commission staff declared 

the application administratively complete on October 28, 1996, and technically complete on 

December 4, 1997. 

3.	 Applicant provided proper notice of the application as follows: 

•	 
..... __.-_._._---- - ... ----.----_.-.---- ~--

a.	 Notice of intent to obtain a permit was published in The Mineral Wells Index onMarch 

8, 1998; and in The Quad City Messenger on January 23, 1998. Each of these 

publications is a newspaper of general circulation published and regularly circulated in 

Palo Pinto County, Texas. 

b.	 Copies of the application were provided to agencies, officials, and authorities with a 

jurisdictional interest in the case and the comments or recommendations of those entities 

were solicited. 

4.	 Applicant provided. proper notice of the initial public hearing on the application as follows: 

a_	 Notice of the preliminary hearing was published on July 31, 1998, in The Mineral Wells 

Index, a newspaper regularly published and generally circulated in Palo Pinto County, 

Texas. 
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• b. Notice of the preliminary hearing was mailed to each residence, business, and owner of 

real property located within one-half mile from the property line ofthe proposed landfill 

on July 31, 1998, by certified mail, return receipt requested. Notice was also sent to all 

persons who requested a public hearing in response to the.notice of application. 

5.	 A preliminary public hearing on the application was held in Gordon, Texas, on September 2, 

1998. 

6.	 The evidentiary hearing in the proceeding was held in Austin, Texas, on June 7 through 9, 12 

through i6, 19 and 20, 2000. 

• 

7. The proposed site of the facility is a 140-acre tract of land owned in fee simple by the 

Applicant and located adjacent to Interstate Highway 20 ("1-20"), approximately six miles 

east of the City of Gordon in Palo Pinto County, Texas. The site is currently utilized for 

livestoc~~~~ing and limit.eds~~~~!~~~_q~arryi~.~ _ 

8.	 The land immediately surrounding the site is rural, predominantly rangeland, with some 

cropland. Three occupied residences exist within a one-mile radius of the site, the nearest 

approximately 0.3 mile from the site boundary. 

9.	 The site lies outside the corporate limits or extra-territorial jurisdiction of any city. Gordon, 

the nearest incorporated city (population 465) has experienced no net population change from 

1990 to 1998. 

Groundwater Protection:
 

10.-20.[Omitted.]
 

Surface Drainage:
 

21.	 Under existing conditions, 134.85 acres drain south of the proposed landfill site, out ofa total 

of I 50.99 acres affected by the project, and the existing peak flow rate to the south during 

•	 a IOO-year storm is 301.42 cfs. 
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• 22.-24. [Ornitted.] 

25.	 If the proposed landfill is constructed in accordance with the application, a detention pond" 

(pond A) would be constructed south of site. Pond A would release stormwater runoff 

through a stepped-triangular weir outlet that would moderate flow rates leaving the site to 

the south. 

26.	 Ifthe proposed landfill is constructed in accordance with the application, 114.86 acres would· 

drain south into Pond A upon completion of the landfill. The peak flow rate into Pond A 

during a I00-year/12-hour storm would be 502.34cfs; the peak flow rate out of Pond A 

during a 100-yearIl2-hour storm would be 276 cfs. 

27.	 [Omitted.] 

28.	 Under existing conditions, 9.55 acres drain northeast of the proposed landfill site, and the 

•	 .. -..... _.... -. _.. -

existing peak flow rate to the northeast during'a 1DO-year storm is 31.1 cfs. 

29.-30. [Omitted.] 

31.	 If the proposed landfill is constructed in accordance with the application, a detention pond 

(Pond B) would be constructed northeast of site. Pond B would release stormwater runoff' 

through a single 18-inch reinforced concrete pipe that would moderate flow rates leaving the 

site to the northeast. 

32.	 If the proposed landfill is constructed in accordance with the application, 34.21 acres would 

drain into Pond B upon completion of the landfill. The peak flow rate into Pond B during a 

100-yearIl2-hour storm would be 195.31 cfs; the peak flow rate out ofPond B during a 100

yearll2-hour storm would be 24 cfs. 

33.	 [Amended.] If the proposed landfill is constructed in accordance with the application, an 

•	 additional 5.26 acres would drain to the northeast along the same path as the northeast 
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• drainage from Pond B. This additional acreage would have a peak flow rate of at least 22 

cfs during a I 00-yearI12-hour storm. 

34.	 [Amended] If the proposed landfill is constructed in accordance with the application, Pond 

B and the additional 5.26 acres would have a combined peak flow rate to the northeast of at 

least 46 cfs during a 100-yearI12-hour storm. 

35.	 [Combined with FOF no. 45.] 

36.	 Under existing conditions, 6.59 acres drain northwest of the landfill site, and the existing 

peak flow rate to the northwest during a 100-year/12-hour storm is 21.20 cfs. 

37.	 [Omitted.] 

• 
38. If the proposed landfill is constructed in accordance with the application, 1.40 acres would 

drain to the northwest upon completion ofthe proposed landfill and the peak flow rate to the 

nortllwest dUriiig a 1OO-yearI12~hour storm woulQ be 9A5CfS. 

39.	 [Omitted.] 

40.	 BFD's application does not include any calculations or analyses of existing or post

development runoff volumes to the northwest or northeast. 

41.	 BFD's application does not include any calculations or analyses of existing or post

development runoff velocities to the northwest, northeast, or south. 

42.	 BFD's application does not include any calculations, discussion, or analyses using 25-year 

rainfall intensities.
 

43.-44.[Omitted.]
 

• 
45. BFD's application and the evidence admitted in the record provide insufficient infonnation 

to make a reasoned detennination of what impact this increased peak flow rate would have 

on natural drainage patterns at the northeast boundary of the site and, thus, whether the 

proposed landfill will significantly alter natural drainage patterns. 
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'. Endangered Species:
 

46. At the proposed site, suitable habitat exists for the Texas homed lizard (Phrynosoma
 

.cornutum), a species classified by the State of Texas as "threatened." 

47.	 Applicant's only substantive on-site biological investigation occurred on November 21, 

1991-that is, during the time of year when Texas homed lizards hibernate in underground 

burrows, and failure ofthe Applicant's investigators to observe any specimens therefore does 

not support a conclusion that Texas horned lizards do not inhabit the site. Based on the 

content of its scientific investigation of the subject, Applicant has no knowledge of the 

character of any population of this species on the site. 

48.	 Texas homed lizards have been observed regularly on rangeland located within one to two 

miles of the site. 

- - ...• 
49. 

to relocate the specimen outside the landfill operations are~. 

50. Because Applicant's plan is founded on a lack of information about any population of the 

Texas horned lizard that may exist on the site and because. it wholly lacks specificity for 

executing its objective ofremoving individual lizards encountered in the operations area, the 

plan articulates no meaningful measures for assuring protection of this species. 

Site Operating Plans: 

5l.-53.[Omitted.]. 

Regional Solid Waste Plan: 

54. [Omitted.] 

Transcript Costs: 

55.	 [Amended] The Applicant does not oppose the payment of transcription costs. 
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• . CONCLUSIONS OF LAW 

1. The public hearings on this permit application were held under the authority of, and in 

accordance with, the Texas Solid Waste Disposal Act, Chapter 361 ofthe TEXASHEALlli& 

SAFETY CODE; TEXAS GoVERNMENT CODE § 2003.047; the Commission's rules (Title 30 of 

the TEXAS ADMINISlRATIVE CODE), and SOAR's procedural rules (Title 1, Chapter 155 of 

the TEXAS ADMINISlRATIVE CODE). 

2.	 Proper notice'ofthese matters was given as required by the Act and by Commission rules. 

3.	 [Omitted.] 

4.	 [Amended] As noted in Findings ofFact Nos. 21, 25-26, 28,31-34,36,38,40-42, and 45, 

the Applicant has failed to comply with 30 TAC § 330.56(f)(4)(A), which requires 

demonstration that natural drainage patterns will not be significantly altered by proposed 

landfiILdeY_eloprnent. 

5.	 In failing to conduct a reasonable investigation ofthe status ofthe Texas horned lizard on the 

site and in failing to produce a plan articulating meaningful measures for protecting the 

species on site, as noted in Findings of Fact Nos. 46 through 50, the Applicant has failed to 

comply with 30 TAC §§ 330.53(b)(l3)(B) and 330.129, which require that proposed landfill 

operations not cause or contribute to the taking of a protected species, and has failed to 

comply with 30 TAC § 330.51(b)(8), which requires an applicant to submit adequate 

demonstrations of compliance under state and federal endangered species laws. 

6.	 [Omitted.] 

7.	 [Omitted.] 

8.	 [Amended.] In accordance with FOF no. 55, transcription costs in this proceeding should be 

borne by the Applicant. 
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• 9. Based on the foregoing Findings of Fact and Conclusions ofLaw, Applicant has failed to 

demonstrate that construction and operation ofthe proposed landfill will not result in adverse 

effects upon the health, welfare, environment, or physical property ofthe public and has failed 

to demonstrate that the pending application complies with aU statutory and regulatory 

requirements. 

EXPLANATION OF CHANGES TO THE ALJs' PROPOSED 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

The following findings offact (FOFs) were omitt~d or amended because the ALJs incorrectly 

•
 

. interpreted agency rules and; thus, incorrectly evaluated the evidence:
 

-FOFs nos. 10-20, omitted, relating to groundwater protection [Iri particular, FOF nos. 15 and
 

20 incorrectly put the burden ofestablishing the "point ofcompliance" on the Applicant when .
 

.Commissionrules. require-thaUheExe.cutiYe_Dir.ector_estaWish the__p.oinLofcomplianc.eL-___________. _
 

-FOFs nos. 22-24,27,29·-30,33-34,37,39, and 43- 44, omitted, relating to surface drainage
 

off site [Note: All these omitted FOFs relate to impacts measured off site and have been 

omitted because Commission rules and precedent require that the determination ofsignificant 

alteration be made at the permit boundary, not offsite; notwithstanding the omission ofthese 

findings, the Applicant did not meet its burdenof proof on this issue]; 

-FOFs nos. 33-34, amended, portions ofwhich relate to calculation of the post-development 

peak flow rate; 

-FOF no. 35, combined with FOF no. 45, relating to the lack of proof on the issue of the 

alteration of drainage patterns; 

-FOFs nos. 51-53, omitted, relating to the site operating plan; 

• 
-FOF no. 54, omitte.d, relating to compliance with the regional solid waste plan; and 
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• -FOF no. 55, amended, relating to the assessment of transcript costs.
 

All FOFs referencing the "IOO-year/Z-hour"storm were amended to reflect a "lOO-yearI12


hour" storm to more accurately reflect the evidence in the record. [See PFD, footnote 39, p. 32.] 

The following conclusions of1aw (COLs) have been omitted or amended as they are ~learly 

erroneous in light of precedent and applicable rules: 

-COL no. 3, omitted, relating to groundwater protection; 

-COL no. 4, amended, relating to drainage patterns; 

-COL no. 6, omitted, relating to the site operating plan; and 

-COL no. 7, omitted, relating to compliance with the regional solid waste plan. 

The ALJs'ultimate recommendation of denial has not been changed. 

•
 NOW,- 'I"1mREFORE,' BE -I.:r ORDERED--B¥ ·1HETEXA-S-NATURAL--RE8el:JR€E--


CONSERVATION COMMISSION THAT:
 

1.	 The application cifBlue Flats Disposal, L.L.C., for a permit to authorize the construction and 

operation ofa Type I municipal solid waste landfill be denied, and all exceptions inconsistent 

therewith be overruled. 

2.	 Transcription costs in this matter be assessed against the Applicant. 

3.	 The chiefclerk ofthe Texas Natural Resource Conservation Commission shall forward a copy 

of this Order to all parties. 

4.	 Ifany provision, sentence, clause or phrase of this Order is for any reason held tobe invalid, 

the invalidity ofany portion shall not affect the validity ofthe remaining portions ofthe Order. 
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• 5. All other motions, requests for entry of specific Findings ofFact or Conclusions ofLaw, and 

other requests for general or specific relief, ifnot expressly granted herein, are hereby denied 

for want of merit. 

Issue date: JAN 02 2001 

TEXAS NATURAL RESOURCE 
CONSERVATION COMMISSION 

1/iiII~R(fu rt J. uston, Chairman 
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e; Advisory
u.s. Department
 
of Transportation
 CircularFederal Aviation
 
Administration
 

Subject: CONSTRUCTION OR Date: January 26, 2006 AC No: 150/5200":34A 
ESTABLISHMENT OF LANDFILLS NEAR Initiated by: AAS-300 Change: 
PUBLIC AIRPORTS 

1.Purpose. 
. , 

This advisory circular (AC) contains guidance on complying with Federal statutory requirements 
regarding the construction or establishment of landfills near public airports. 

2. Application. 

The guidance contained in the AC is provided by the Federal Aviation Administration (FAA) for 
use by persons considering the construction or establishment of a new municipal solid waste 
landfill (MSWLF) near a public airport. Guidance contained herein should be used to comply 
with MSWLF site limitations contained in 49 U.S.C. § 44718(d), as amended by section 503 of 

- -the-Wendell-H:-rordAviation-lnvestment-anct-ReformAcrfor-thlr-2tS1eentury, Pub~-L-Na:-106;;;-· e 181 (April 5, 2000), "Structures interfering with air commerce." In accordance with § 44718(d), 
as amended, these site limitations are not applicable in the State of Alaska. 

In addition, this AC provides guidance for a state aviation agency desiring to petition the FAA for 
an exemption from the requirements of § 44718(d), as amended. 

3. Cancellation 

This AC cancels AC 150/52300-34, Construction or Establishment of Landfills Near Public 
Airports, dated August 8,2000. 

This revision contains no substantive changes to the original. Changes include revised and 
new website addresses, revised strike statistics, and regulation titles. 

4. Related Reading Materials.
 

AC - 150/5200-33, Hazardous Wildlife Attractions On or Near Airports.
 

Wildlife Strikes to Civil Aircraft in the United States. FAA Wildlife Aircraft Strike Database Serial
 
Reports.
 

Report to Congress: Potential Hazards to Aircraft by Locating Waste Disposal Sites in the
 
Vicinity ofAirports, April 1996, DOT/FAA/AS/96-1.
 

e"
 
Title 14, Code of Federal Regulation, Part 139, Certification of Airports.
 

Title 40, Code of Federal Regulation, Part 258, Municipal Solid Waste Landfill Criteria. 



.)
 

•
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Some of these documents and additional information on wildlife management, including 
guidance on landfills, are available on the FAA's Airports web site at 
http://www.faa.gov/airports airtraffic/airports/ or http://wildlife-mitigation.tc.faa.gov 

5. Definitions. 

Definitions for the specific purpose of this AC are found in Appendix 1. 

6. Background. 

The FAA has the broad authority to regulate and develop civil aviation under the Federal 
Aviation Act of 1958, 49 U.S.C. § 40101, et. seq., and other Federal law. In section 1220 of the 
Federal Aviation Reauthorization Act of 1996, Pub. L. No. 104-264 (October 9, 1996), the 
Congress added a new provision, section (d), to 49U.S.C. § 44718 to be enforced by the FAA 
and placing limitations on the construction or establishment of landfills near public airports for 
the purposes of enhancing aviation safety. Section 503 of the Wendell H. Ford Aviation 
Investment and Reform Act for the 21 st Century (A-IR-21), Pub. L. No. 106-181 (April 5, 2000) 
replaced section 1220 of the 1996 Reauthorization Act, 49 U.S.C. § 44718 (d), with new 
language. Specifically, the new provision, § 44718(d), as amended, was ,enacted to further limit 
the construction or establishment of a municipal solid waste landfill (MSWLF) near certain 
smaller public airports. 

In enacting this legislation, Congress expressed concern that a MSWLF sited near an airport 
poses a potential hazard to aircraft operations because such a waste facility attracts birds. 

--Stanstics-support-trre--factihat-bird-strikes--puse-aTeat-danger10--aircraft:----An--estimatect-sT----• 
percent of the collisions between wildlife and civil aircraft occurred on or near airports when 
aircraft are below 2,000 feet above ground level (AGL). Collisions with wildlife at these altitudes 
are especially dangerous as aircraft pilots have minimal time to recover from such emergencies. 

The FAA National Wildlife Aircraft Strike Database shows that more than 59,000 civil aircraft 
sustained reported strikes with wildlife from 1990 to 2004. Between 1990-2004, aircraft-wildlife 
strikes involving U. S. civil aircraft resulted in over $495 million/year worth of aircraft damage 
and associated losses and over 631,000 hours/year of aircraft down time. 

From 1990 to 2004, waterfowl, gulls and raptors were involved in 77% of the 3,493 reported 
damaging aircraft-wildlife strikes where the bird was identified. Populations of Canada geese 
and many species of gulls and raptors have increased markedly over the last several years. 
Further, gulls and Canada geese have adapted to urban and suburban environments and, along 
with raptors and turkey vultures, are commonly found feeding or loafing on or near landfills. 

In light of increasing bird populations and aircraft operations, the FAA believes locating landfills 
in proximity to airports increases the risk of collisions between birds and aircraft. To address this 
concern, the FAA issued AC 150/5200-33, Hazardous Wildlife Attractions On or Near Airports, 
to provide airport operators and aviation planners with guidance on minimizing wildlife 
attractants. AC 150/5200-33 recommends against locating municipal solid waste landfills within 
five statute miles of an airport if the landfill may cause hazardous wildlife to move into or through 
the airport's approach or departure airspace. 
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7. General. 

Using guidance provided in the following sections, persons considering construction or 
establishment of a landfill should first determine if the proposed facility meets the definition of a 
new MSWLF (see Appendix 1). Section 44718(d), as amended, applies only to a new MSWLF. 
It does not apply to the expansion or modification of an existing MSWLF, and does not apply in 
the State of Alaska. If the proposed landfill meets the definition of a new MSWLF, its proximity 
to certain public airports (meeting the criteria specified in Paragraph 8 below) should be 
determined. If it is determined that a new MSWLF would be located within six miles of such a 
public airport, then either the MSWLF should be planned for an alternate location more than 6 
miles from the airport, or the MSWLF proponent should request the appropriate State aviation 
agency to file a petition for an exemption from the statutory restriction. 

In addition to the requirements of § 44718(d), existing landfill restrictions contained in AC 
150/5200-33, Hazardous Wildlife Attractions On or Near Airports (see Paragraph 5, 
Background) also may be applicable. Airport operators that have accepted Federal funds have 
obligations under Federal grant assurances to operate their facilities in safe manner and must 
comply with standards prescribed in advisory circulars, including landfill site limitations 
contained in AC 150/5200-33. 

8. Landfills Covered by the Statute. 

The limitations of § 44718(d), as amended, only apply to a new MSWLF (constructed or 

• 
established after April 5, 2000). The statutory limitations are. not applicable where. construction 

-~-or·esta6Iishmenr ·Of a·MSWIF·began--on-·or·-before-Apdf5,·-2000~ -or-to·arl-existlng--MSWLF-· 
(received putrescible waste on or before April 5, 2000). Further, an existing MSWLF that is 
expanded or modified after April 5, 2000, would not be held to the limitations of § 44718(d), as 
amended. 

9. Airports Covered by the Statute. 

The statutory limitations restricting the location of a new MSWLF near an airport apply to only 
those airports that are recipients of Federal grants (under the Airport and Airway Improvement 
Act of 1982, as amended, 49 U.S.C. § 47101, et seq.) and primarily serve general aviation 
aircraft and scheduled air carrier operations using aircraft with ress than 60 passenger seats. 

While the FAA does not classify airports precisely in this manner, the FAA does categorize 
airports by the type of aircraft operations served and number of annual passenger 
enplanements. In particular, the FAA categorizes public airports that serve air carrier 
operations. These airports are known as commercial service airports, and receive scheduled 
passenger service and have 2,500 or more enplaned passengers per year. 

One sub-category of commercial service airports, nonhub primary airports, closely matches the 
statute requirement. Nonhub primary airports are defined as commercial service airports that 
enplane less than 0.05 percent of all commercial passenger enplanements (0.05 percent 
equated to 352,748 enplanements in 2004) but more than 10,000 annual enplanements. While 
these enplanements consist of both large and small air carrier operations, most are conducted 
in aircraft with less than 60 seats. These airports also are heavily used by general aviation 
aircraft, with an average of 81 based aircraft per nonhub primary airport. 

• 
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In addition, the FAA categorizes airports that enplane 2,500 to 10,000 passengers annually as 
non-primary. commercial service airports, and those airports that enplane 2,500. or less 
passengers annually as general aviation airports. Both types of airports are mainly used by 
general aviation but in some instances, they have annual enplanements that consist of 
scheduled air carrier operations conducted in aircraft with less than 60 seats. Of the non
primary commercial service airports and general aviation airports, only those that have 
scheduled air carrier operations conducted in aircraft with less than 60 seats would be covered 
by the statute. The statute does not apply to those airports that serve only general aviation 
aircraft operations. . 

To comply with the intent of the statute, the FAA has identified those airports classified as 
nonhub primary, non-primary commercial service and general aviation airports that: 

1. Are recipients of Federal grant under 49 U.S.C. § 47101, et. seq.; 

2. Are under control of a public agency; 

3. Serve scheduled air carrier operations conducted in aircraft with less than 60 seats; and 

4. Have total annual enplanements consisting of at least 51% of scheduled air carrier 
enplanementsconducted in aircraft with less than 60 passenger seats. 

Persons considering construction or establishment of a new MSWLF should contact the FAA to 
determine if an airport within six statute miles of the new MSWLF meets these criteria (see 

does meet these criteria, then § 44718(d), as amended, is applicable. 

An in-depth explanation of how the FAA collects and categorizes airport data is available in the 
FAA's National Plan of Integrated Airport Systems (NPIAS). This report and a list of airports 
classified as nonhub primary, non~primary commercial service and general aviation airports 
(and associated enplanement data) are available on the FAA's Airports web site at 
http://www.faa.gov/airports airtraffic/airports/planning capacity/. 

10. Separation distance measurements. 

Section 44718(d), as amended, requires a minimum separation distance of six statute miles 
between a new MSWLF and a public airport. In determining this distance separation, 
measurements should be made from the closest point of the airport property boundary to the 
closest point of the MSWLF property boundary. Measurements can be made from a perimeter 
fence if the fence is co-located, or within close proximity to, property boundaries. It is the 
responsibility of the new MSWLF proponent to determine the separation distance. 

11. Exemption Process. 

Under § 44718(d), as amended, the FAA Administrator may approve an exemption from the 
statute's landfill location limitations. Section 44718(d), as amended, permits the aviation agency 
of the state in which the airport is located to request such an exemption from the FAA 
Administrator. Any person desiring such an exemption should contact the aviation agency in the 
state in which the affected airport is located. A list of state aviation agencies and contact 
information is available at the National Association of State Aviation Officials (NASAO) web site 
at www.nasao.org or by calling NASAO at (301) 588-1286. 

~.-=---~ragraph-tte-betoW·for-informatton--on--contacting-the--rAA)~-1f-ttre-r-AAdeterminestlleaifpoi1 
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•.	 A state aviation agency that desires to petition the FAA· for an exemption should notify the 
Regional Airports Division Manager, in writing, at least 60 days prior to the construction of a 
MSWLF. The petition should explain the nature and extent of relief sought, and contain 
information, documentation, views, or arguments that demonstrate that an exemption from the 
statute would· not have an adverse impact on. aviation safety. Information on contacting FAA 
Regional Airports Division Managers can be found on the FAA's web site at www.faa.gov. 

. After considering all relevant material presented, the Regional Airports Division Manager will 
notify the state agency within 30 days whether the request for exemption has been approved or 
denied. The FAA may approve a request for an exemption if it is determined that such an 
exemption would have no adverse impact on aviation safety. . 

12. Information. 

For further information, please contact the FAA's Office of Airport Safety and Standards, Airport 
Safety and Operations Division, at (800) 842-8736, Ext.. 7-3085 or via email at 
WebmasterARP@faa.gov. Any information, documents and reports that are available on the 
FAA web site also can be obtained by calling the toll-free telephone number listed above. 

• DAVID L. BENNETI
 
Director, Office of Airport Safety and Standards
 

•
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APPENDIX 1. DEFINITIONS. 

-_The following are definitions for the specific purpose of this advisory circular. 

Construct a municipal solid waste landfill (MSWLF) means excavate or grade land, or raise 
structures, to prepare amunicipal solid waste landfill as permitted by the appropriate regulatory 
or permitting authority. 

Establish a municipal solid waste landfill (MSWLF) -means receive the first load of 
putrescible waste on site for placement in a prepared municipal solid waste landfill. 

Existing municipal solid waste landfill (MSWLF) means a municipal solid waste landfill that
 
- received putrescibte waste on orbefore April 5, 2000.
 

General aviation aircraft means any civil aviation aircraft not operating under 14 CFR Part 
119, Certification: Air carrier~and commercial operators. 

Municipal solid waste landfill (MSWLF) means publicly or privately owned discrete area of 
land or an excavation that receives -household waste, and that is not a land application unit, 
surface impoundment, injection well, or waste pile, as those terms are defined under 40 CFR § 
257.2. A MSWLFmay receive other types of ReRA subtitle 0 wastes, such as commercial solid 
waste, nonhazardous sludge, small quantity generator waste and industrial solid waste, as 
defined under 40 CFR § 258.2. A MSWLF may consist of either a standalone unit or several 

___ceUsJllatLeJ::.e.ive_househ.old waste._ _ ~___ __ __ 

New municipal solid waste landfill (MSWLF) means a municipal solid waste landfill that was 
established or constructed after April 5,2000. 

Person(s) means an individual, firm, partnership, corporation, company, association, joint~stock 

association, or governmental entity. It includes a trustee, receiver, assignee, _or similar 
representative of any ofthem(14 CFR Part 1). 

Public agency means a State or political subdivision ota State; atax-supported organization;
 
or an Indian tribe or pueblo (49 U.S.C. § 47102(15».
 

Public airport means an airport used or intended to be used for public purposes that is under
 
the control of a public agency; and of which the area used or intended to be used for landing,
 
taking off, or surface maneuvering of aircraft is publiclyowned (49 U~S.C. § 47102(16)).
 

Putrescible waste means solid waste which contains organic matter capable -of being
 
decomposed by micro~organisms and of such a character and proportion as to be capable of
 
attracting or providing food for birds (40 CFR § 257.3-8)._
 

Scheduled air carrier operation means any common carriage passenger-carrying operation
 
for compensation or hire conducted by an air carrier or commercial operator for which the air
 
carrier, commercial operator, or their representatives offers in advance the departure location,
 
departure time, and arrival location. It does not include any operation that is conducted as a
 
supplemental operation under 14 CFR Part 119, or is conducted as a public charter operation
 
under 14 CFRPart 380 (14 CFR § 119.3). 

'-. 
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Solid waste means any garbage. or refuse, sludge from a wastewater treatment plant. water 
supply treatment plant. or air pollution control facility and other discarded material. including 
solid. liquid. semi-solid. or contained gaseous material resulting from industrial. commercial. 
mining, and agricultural operations. and from community activities. but does not include solid or 
dissolved materials in domestic sewage. or solid or dissolved materials in irrigation return flows 
or industrial discharges that are point sources subject to permit under 33 U.S.C. § 1342. or 
source. special nuclear. or by-product material as defined by the Atomic Energy Act of1954, as 
amended (68 Stat 923) (40 CFR § 258.2). 
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