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APPLICATION OF WILLIAMSON § BEFORE THE STATE OFFICE 
COUNTY FOR A PERMIT 
AMENDMENT TO EXPAND A TYPE I 

§ 
§ OF 

MUNICIPAL SOLID WASTE 
LANDFILL FACILITY; (pERMIT NO. 

§ 
§ ADMINIS'rRATIVE HEARINGS 

MSW-14OSB) § 
§ 

ORDER NO. 4
 
DENYING MOTION TO DENY PARTY S'rATUS,
 

DENYING PLEAS TO JURISDICTION
 
AND REQ,VlRING CLARlF1CATION OF APPLlCANT
 

I. MotioD to Deny Party Status 

On November 17,,2006~ Applicant, Williamson County (Applicant) filed a Motion to Deny 

TJFA, L.P. Party Status (Motion). On November 27,2006, Protestant, TJFA, LP. (TJFA) filed a 

Response to the Motion (Response). For the reasons set forth below, me Administrative Law Judge 

(AU) denies the Motion, and granm TJFA party status. I 

ApplicMt argues that TJFA is a competitor of Waste Management ofTe;t/;as, Tnc. (WMl), 

operator ofthe Applicant's landfill in this matter. The AU agrees that TJFA's purpose in seeking 

party status is largely competitive. As reflected in the Motion, the evidence establishes that: 

Bobby Gregory i~ TJFA~s limited partner, president ofthe general parmer, the only 
employee ofeither entity, and the only person who profits from income generated by 
either entity;' 

•
 
, Order No. I granted TJFA provision41 party status.
 

1 Depo!litio~ of'Bobby Gregory, at 23,24,26,32 and 57.
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Mr. Gregory is the owner ofTexas Disposal Systems LandfiU, Inc. (TDSL), Texas 
Disposal Systems, Inc. (fDS) and Texaa Landfill Managem.ent, Inc. (TLM), who 
compete directly against WMI for business in CtmtrAI Texa.s~) 

TJFA invests in real estate near landfil!s;4 

All ten ofTJFA's properties are within one mile ofa. Central Texas landfill, and two 
are within one mile of the Applicant's landfill;' 

Mr. Gregory first purchased property widlin one mile of tht: Applicant's landfill, 
some six months after notice of the expansion application was first published on 
Deeember 16. 2003, and later transferred the property to the newly formed TJFA;6 

TJFA has requested a contested case hearing on WMI'~ application to expand a 
landfill in Comal County, where TIFA purchased real esta.tl?i within one mile of the 
landfill, between the time ofthe public notice ofthe expansion application and the 
close ofthe public comment period;' and 

• 
Mr. Gregoryhas lobbied WilliamsonCounty officials to drop WMI and retain mSL 
for landfill operations.8 

Based on, the findings above, the AU agrees that TJFA is an (''Jltity) designed in part, fOt'the 

purpose ofcompeting with other landfill oper:ltors in Central Texas. Mr. Gregory articulates a real 

estate investment strategy that involves buying property, not just close to landfills, but within one 

mile ofthem, for appreciation $0 long as the facility in question is run properly.S! Absent empirical 

economic evidence proving the efficacy ofsuch astrategy, the AU del ~lines to be so persuaded. Add 

J Clresory Deposition, at 28-30, and 13. 

4 Gregol}' Deposition. at 24, 36-31. 

$ (;reSotY Deposition, at 36, 44-46; Motion, Attachments 6. 

6 Motion. Attachment~ 4 and 5. 

7 Motion, Attachments 3 and 7. 

B• Gregory Deposition. at 65. 

o Gree-01)'Depollition, llt37, 41,89,94.95. 
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to this the attendant litigation costs associated with insuring the landfill is properly nm, and the 

proposition becomes doubly dubious - once again, absent evidence I)therwise. 

• 

Yet. even ifthe true nature ofTJFA is that ofan element in a competitive st:heme, its bundle 

of property rights mirrors that of any other property owner within one roBe of a landfill. TJFA 

derives nmtal incom.e from the two properties in question. IO At least one of the properties is 

downwind ofthe landfill, and in comments submitted to the Commission on May 12 and July 27, 

2006, TJFA raised issues involving alleged operational flaws and "regulated impacts such as dust.. 

odor, litter, surface water run-off, groundwater contamination~ etc.',1l These issues match those 

nonnally articulated by affected persons under 30 TEx, ADMIN. CODE (lAC) § 55.203, and factors 

considered in the analysis ora landfill application under 30TAC § 330.53. The AU notes that other 

parties have voiced the same concerns. It is for these reasonll - and not tM overarching motive of 

TJFA, that it is granted party status. 

In the event that the AU denied the Motion, the Applicant requested that this issue be 

certified to the Commission. The ALI bas already determined that TJFA facilitates competitive 

interests. The AU has also detennincd that TJFA has claimed interests commonly articulated by 

landowners jn suohprooeedinss. Inapparent rewgnition ofTJFA's articulation ofreJevant interests, 

the Applicant claimed in the Motion that: "[tJhe motive behind T1FA's property purchases is the 

only fact in dispute.,,'2 As stated above, while TIPA facilitates a competitive motive, it also 

possesses the same interests as any landowner within a mile ofa landfi II. The AU declines to certify 

to the Commission Whether a landowner's motive is relevant to issues of party status_ Even a 

landowner who competes with an operator, m.a.y possess and claim interests 'lprotected by law" that 

bear a "reasonable relationship~' to the regulated activity, 13 Nothing ill the applicable IUles suggems 

lQ Gregory Deposition, Bt 91-!il;2. 

II .R.espo21ae, at 9; eiting to Respom;e Attachments 3 and 4; 8I1d Gregol)' Deposition, at 50, 52, S5, and 68. 

•
 ,~ MOtiOn, at 2.
 

u 30 TAC § 5S.203(cX l} and (3).
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that such an affected person may not be A patty if it has other moti"es. In fact. some of the most 

active patties admitted under the same rules in other types ofTCEQ .::ases, such as applications for 

certificates of convenience and necessity. are the entities who desire to supplant the applicant or 

operator. 

The AU will pay close attention to the relev3I1ce of any discovery sought I or evidence 

offered at hearing. Even though TJFA h3$ competitive interests, the issues to be addressed in this 

proceeding shall not deviate from the nonn. As with any other dock~t, discovery and the evidence 

presented in this proceeding ~ha.ll be govemed by the Commission's and the State Office of 

Admiftistrativ~Hearings (SOAH) procedural rules, the Texas Rules 0 fCivil Evidence and the Texas 

Rules ofCivil Procedure. This proceeding is not an opportunity to g<cin competitive advantage and 

the parties are so fOlWamed. 

• For the reasons set forth above, the ALI denies tbe Motion and grants TJFA pany status. 

II. Pleas to the JurisdictiolJ 

Pleas to the jurisdiction were filed by the Hutto Citizens Group (HeG) and the Heritage on 

the San Gabriel (Heritage) (collectively filed and referred to as HCG), Mount Hutto Aware Citizens 

(MHAC) and TJFA on November 17, 2006. The ED and the Applicant filed sepaute responses on 

November 27,2006. The Applicant and the ED's position is that the Applicant has substantially 

complied with the Commission's rules regarding the norice and appliGation. On December 9. 2006, 

MHAC filed a response to the ED's and Applicant's responses. 

A. Capite. Area Council of Governments Review 

MHAC objects to jurisdiction arguing that the application is technically incomplete since the 

Capital Area Counoil ofGovernments: (CAPCOG) djd not submit comments on the application in 

• accordance with the Commission's rules. The ED. however, respondl.~ that a letter from CAPCOG 
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dated May 10,2005, stated that its then eturent waste management pJ;m. did not allow for the review 

ofpermit applications: 

Tim Champagne, with Waste Management, recently fOl'"ilVarded Williamson COWlty'S 

Municipal Solid Waste (MSW) Permit No. 140SB to [CAPCOO] for purposes of 

review in accordance with Chapter 363.066 oftbe Texas Health and Safety Code. 

Given that our most recent Regional Solid Waste Management Plan (RSWMP) ... 

has not been adopted by the Texas Commission on Environmental Quality ... and 

that our current (adopted) RSWMP .. _does not include any pmvisiom: foJ:' tevtewing 

MSW pennit applications. CAPCOG believes that it has no authority to review MSW 

PEltmit No. 1405B.14 

According to CAPCOG's letter. WiIliamaon County'! landfill orlerator submitted the permit 

•	 application to CAPCOG, who declined to review the pennit for lack of authority to do 50- The 

Health and Safety Code requires conformance with existingregional plans. IS But neitherHealth and 

Safety Code § 363.066, not 30 TAe § 330_51(b)(10) (2005)16 raise jurisdictional issues. Since the 

Applicant attempted to obtain CAPCOO's review in compliance with these provisions and since 

CAPCOG's RSWMP did not permit such a review~ it appears that Applicant is in compliance with 

those provisions. While compliance with an ado"ted regional "Ian is still an issue for the hearing. 

the ALJ sees no jurisdictional defect in the lack ofa review Jetter. 

I~ See May to, 200S. Letter FJ:om. CAPCOO to TCEQ, anached to the EJ:I's response. Although this letter is 
unsworn, it was al~o unobjected to. The AU 1akes it \Ulder consideration In light ofthe likelihood that it will be offered 
swl 3dmitted at the hearing on the merits. 

1$ T~ HEALTH & SAFETY CODl~ (Health and Safety Co~) § 363.06~. reads: ~CONfORMITY WIrn 
REGIONAL OR LOCAL SOLID WASTE MANAGE~ PLAN. (a) On the adoption ofa regional or local solid 
WUfe managcrntnt ptan by eommis!lion nUe, public and private solid waste managemmt activities md state regulatory 
activities must confonn to that pllln." 

• Ie 30 TAC § 330.51(b)(10) (2005) reads: "(b) Requimd inf'onnatioD. The infonnation required by this 
subohapter de&e$ the basic elements for anappl.itiAtion ... (10) The applicantshall submit demonstration ofcompliance 
with regional. solid waste plan." 
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B. Waste Management's Role ill the Applitation 

ReG and TJFA filed similar pleas to the jurisdiction, arguing that since the filing of the 

application and in later notices, there has been confusion as to the idenlity ofthe Applicant, pennitee, 

and operator, and that this confusion is the basi~ for dj,smissing this matter for lack ofjurisdiction. 

The ED and Applicant respond that Williamson County bas sUbstantially complied with notice 

provisions and that the Commission and SOAH have jurisdiction ovc:r this marter. The AU agrees 

with the Applicant and the ED and finds that SOAR b35jwisdiction over this matter. The pleas to 

the jurisdiction are deItied. 

HCG and TJFA's arguments are wide-ranging, and make mue bofalleged deficiencies in the 

application and notice resulting from Williamson County and WMI'n appearance as co-applicants. 

Since these are pleas to the jurisdiction, the AU begins with the basis for jurisdiction of the 

•	 Commission and SOAR. The Commission generally has jurisdktion over matters involving 

municipal solid waste under Health and Safety Code § 361.011. The Commission's specifio 

jurisdiction over applications for !lolid wMte facility Pem'l;t~ is found in Health and Safety Code 

§ 361-061, which reads: 

... [T]he commission may require and issue permits authorizing and governing the 

construction, oper:ation, and m:rinten:mce of the solid waste facilities used to store, 

process, or dispose ofsolid waste under this chapter. 

The Commission's authority to eonduct a hearing on an application for a. solid waste facility 

arises upon proofof"substantial compliance:" with the Health and Safety Code's requirement ''that 

proper nonce ofthe hearing was given to affected persons."17 RCO and TJFA argue that the notice 

of the preliminary hearing was deficient because it listed both WMT and Williamson County as the 

app1icantand the entities to contact with questions. Under 30 TAC § ~19.411(b)(2), (d), and 30 TAC 

17 Health and Safety Code § 361.081(a) and (b)• 
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§ 39.501(1), the pUblished andmaiJed notice mustcontain the "name, 11ddreS$, and telephone number 

of the applic:ant and a description of the manner jn which a person may contact the applicant for 

further infonnation."18 The notice read, jn part: 

APPLICATION. Williamson C01ll1ty (Own,er), 301 Soutbeast Inner Loop, Suite 

109, Georgetown, Texas 78626, a county government, and Waste Management of 

Texas, Inc. (Oper.ator») 9900 Giles Road, Austin. Texas 787~4, have: applied to the 

Texas COrnnUssion on Environmental Quality (TCEQ) for a pennit amendment to 

authorize a lateral and vertical expansion of the existin~; Williamson County 

Recycling and Disposal Facility, a Type I municipal solid waste landfill. 

*"'''' 

• INFORMATION ... The permit application, executive direotor's preliminary 

decision. and draft pennit are available for viewing and copying at the Williamson 

County Courthouse, 301 S.B. Inner Loop, Suite 109, Georgetown, Texas 78625, 

telephone (512) 943-1550. Further infonnation may also be obtained from Waste 

Management ofTexas, Inc. at the address stated above or by caning Tim Champagne 

at 512-475-3445, at least one week prior to the hearing.19 

The Applicant clearly listed its name, Williamson County, address and the phon~ number of the 

COWlty courthouse where the application could be viewed. The Applicant also provided the phone 

number for 1t& operator. WMI, who likely possesses far more infomlation on the application, and 

operations, than the County. The standard is whether the Applicant substantiallycomplied with the 

• la 30 'rAe § 39.411(b)(2). 

19 EDE",.1. 
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notice requirements.20 Since Wnliamson COmIty listed the names~ addresses andphonenumbers for 

itself and its operator, that requirement has been met. 

TJFA and HeG also complain that WMI and its contact information appeared in the notice. 

The ED and the Applicant argue that nothing prohibits WMI tront being listed in the notice 

especiaUyslnce WMI's J:Ole as operatormeans jt i~ in the best po!dtioll to provide further information 

regarding the application as required by 30 TAC § 39.411(b)(2). Th(:ALJ fmds that § 39.41l(b)(2) 

has been complied with, granting SOAH and the Com-.nissionjuri~clietion.over this proceeding.~l 

• 
The majority ofTJFA and HCG's briefmg deaJ$ nOt with notice ofthe preliminaty hearing, 

but rather with VIMI's appearance in the application as a co-applicant. Fir5t~ such issues are the 

domain ofthf: hearing on the merits. This is a direct referral, gov~med by 30 TAC § 55.210(b), 

which reads: 

After receipt ofa request filed. under this section BJId after th(, executive director has 

issued his preliminary decision on the application, the chief clerk shall refer the 

application diTectly to SOAH for a hearing on whether the application complies with 

o.ll applicable statutory and 7"egulatory r~quirements. [Emphasis added]. 

Consistent with § 55.210(b), the ALI declines to' consider HCG and TJFA's arguments as 

detenninative ofjurisdiction. The.AlJ does note~ however, that in letters and in the revised draft 

permit, Williamson County altered the application to reflect that Williamson County is the owner, 

Applicant and pennitee~ and that WMI is the opet'a.tor and is not sef::king status as a permitee.22 

20 Hea.llh and Safety Code § 36l.0S1(b). 

~1 SOAH AUs have jurisdictiQJl to conduct a hearing and p~are a Proposal for Decision on contested ea~es 
referred by the TCEQ. TEx. Oov'TCODEANN. § 2003.47. 

n See generally, TJPA's plea, at 3-7, and attachments. 
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Some parties are confused over whether WMI is seeking party status and whether it can 

rightfully be classified as an operator in light of its contract with Williamson County. The Health 

and Safety Code contemplates the coeristcncc of separate owners and operators of a solid waste 

facility. Some confusion may arise from 30 rAe § 305.43(b). which appears to shift the duty to 

"submit" an application to the operator where a site is owned and operated by separate entities. 

"Submit" is perhaps a vague term that could mean "submit on behalfo.f" or "submit as an applicant" 

White this issue may be addressed in the course of the hearing. TJF~ HCG and the ED have 

requested clarification of the Applicant's and the permitee's identity. To clarify this matter, 

Williamson County shall file in this docket a statement oftbe identity oftbe Applicant and 

party to this docket, the role ofWMI, and abY other related issues, DO later theJl December 29, 

Z006. 

• ReG also raised concerns about who will rcprosent the Applicant in depositions and at 

hearing. Consistent with the ruling by Judge Seitzman during tl'le deposition of Mr. Gregory, 

Williamson Countymay designate counsel for WMI as its attorney in depositions and at hearing so 

long as only one attorney questions or presents each witness on behalfofthe Applicant. HCG also 

eomplaint!!d that WMI's attorney, John Riley. asked irrelevant questions during the deposition that 

doviated from 1h~ interests of Williamson County. and that tbig may happen again ifhe is allowed 

to participate on behalf of the county. The AU has reviewed much of the deposition and has 

determined that the questions asked were aimed. at denying TJFA party status due to its competitive 

motive. Denying TJFA party status was clearly in Williamson County's interest in seeking the 

pennit that fonns the basis of this a.ction. 

SiGNED December 19, 2006. 

• 
~~-~~:;JUDGE 

STATE OmCE OF ADMJNISTRATIVE HEARINGS 
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