12082008 16:17 IFAX IncomingFax@fbhh.com + Tkon %001,’030
001/030

12/08/08 18:11 FAX 5124720532

Lloyd Gossellink

Llo d 816 Congress Avenue, Suite 1900
y Ausgtin, Texas 78701

1 Telephone: (512) 322.5800
@ Gosselink

Facsimile: (512) 472-0532
sl A TTORNEYS AT LAW www Iglawfirm.com

TELECOPIER COVER SHEET
December §, 2008

PLEASE DELIVER THE FOLLOWING PAGES!

Recipient Company Fax No.
Hon. Judge Newchurch S0AH 512-475-4994

Ms. LaDonna Castafinela TCEQ

512-239-3311

Steve Shepherd TCEQ 512-239-0606
Susan White
Christina Mann OPIC 512-239-6377

Kevin Morse

Travis County

512-854-4808

Holly Noelke City of Austin " 512-974-6490
Bob Renbarger TJFA,LP. 512-477-5267
J.D, Head
Jim Blackharn Northeast Neighbors Coalition 713-524-5165
Mary Carter
Paul Terrill Terrill Firm 512-474-9888
Client No.: 1635-03
From: Paul Gosselink

No. of Pages: &q + cover sheet

Comments:  SOAH Docket No. 582-08-2178
TCEQ Docket No. 2007-1774-MSW

In re Permit Amendment Application of BFT Waste Systems of North America, LLC
MESW Permit No. 1447A

THE INFORMATION CONTAINED IN THIS FACSIMILE MESSAGE 15 ATTORNEY PRIVILEGED AND CONFIDENTIAL
INFORMATION INTENDED ONLY FOR THE USE OF THE INDIVIDUAL QR ENTITY NAMED ABQOVE. THE REVIEW,
DISSEMINATION, DISTRIBUTION OR COPYING OF TIIS COMMUNICATION TO ANYONE OTHER THAN THE INTENDED
ADDRESSEE I8 8TRICTLY PROHIBITED. IF YOU HAVE RECEIVED THIS COMMUNICATION IN ERROR, PLEASE IMMEDIATELY
WOTIFY US BY TELEFHONE, AND RETURN THH ORIGINAL MESSAGE TO U3 AT THE ABOVE ADDRESS VIA TIIE U5 POSTAL
SERVICE. THANK YQU,

IF YOU DO NOT RECEIVE ALL PAGES, FLEASE CALL US AS SO0N AS POSSIBLE AT (312) 322-5300.



1270872008 1617 IF&AX IncomingFax@fbhh.com + Ikon %002,#030
12/08/08 16:11 FAX 5124720532 Lloyd Gosselink 0o2/030

LlO d 816 Congress Avenue, Suite 900
; y Austin, Texas 78701

: : Telephane: (512) 322-5800
sy GOSSGIII’IK Facsimile: (512) 4720532

maany A TTORNEYS AT LAW wwwlglawfirm.com

Mr. Giosselink’s Dircet Line: (312) 322-5806
Email; pgosselinki@lglawiinm,com

December 8, 2008

Yia Facsimile

Judge William E. Newchurch

State Office of Administrative Hearings
300 W. 15" Street, Suite 504

Austin, Texas 78701

Re:  SOAH Docket No. 582-08-2178; TCEQ Docket No. 2007-1774-MSW
Permit Amendment Application of BIl Waste Systems of North America, LLC
MSW Permit No. 1447A
Dear Judge Newchurch:
Enclosed for filing is an original and one copy of Applicant BFI Waste Systems Of North
America, LLC’s Responses to Objections To Pre-Filed Testimony And Exhibits in the above

teferenced matter.

Should you have any questions, please do not hesitate to contact me. Thank you for your
attention to this matter.

Respectfully submitted,

WM fz. 6&{th/{§ ﬂw.,.-‘ J?Cf
Paul Gosselink

Enclosures

Lloyd Gosselink Rochelle & Townsend, BEC.
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SOAH DOCKET NO, 582-08-2178
TCEQ DOCKET NO. 2007-1774-M5W

IN RE THE APPLICATION OF BFI WASTE  § BEFORE THE
§
SYSTEMS OF NORTH AMERICA, LL.C § STATE OFFICE OF
§
PERMIT NO. MSW-1447A g8 ADMINISTRATIVE HEARINGS

APPLICANT BFI WASTE SYSTEMS OF NORTH AMERICA, LLC'S
RESPONSES TO OBJECTIONS TO PRE-FILED TESTIMONY AND EXHIBITS

Applicant BFT WASTE SYSTEMS OF NORTH AMERICA, LLC (BFI) files these
Responses to the Objections to Pre-Filed Testimony made by TIFA pursuant to Interim Order
Nos. 1 and 5, respectfully showing:

I. RESPONSES TO TJFA'S OBJECTIONS
Protestant TIFA, LP (TJFA) filed its objections to pre-filed testimony on November 21,

2008. BFT's responses to each of TIFA's objections are set forth in Exhibit "A" hersto.

II. CONCLUSION AND PRAYER

For the reasons set forth in Exhibit "A," BFI respectfully requests that the ALJ over-rule
each of the objections. Alternatively, in the event the ALJ delermines that any particular
objection has merit, but that additional testimony or documentation that could substantiate an
exception to hearsay challenge, provide authentication of satisfaction of hearsay exception, or
otherwise cure a defect in the pre-filed testimony, that BFI be provided an opportunity to amend
its pre-filed testimony or provide documentatioﬂ so that justice may be served. BFI further

requests such additional or alternative relief to which it might show itself justly entitled.
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Respectfully submitted,

LLOYD GOSSELINK
ROCHELLE & TOWNSEND, P.C.

816 Congress Ave., Suite 1900

Austin, Texas 78701

(512) 322-5800

(512) 472-0532 (Fax)

By: '0‘/“[ é 6@(;&&-4./!(,11&_” Jpx
PAUL G. GOSSELINK
State Bar Number 08222800

ATTORNEYS FOR APPLICANT
BFI WASTE SYSTEMS OF NORTH
AMERICA, LLC

OF COUNSEL:

JOEN E. CARLSON
State Bar No. 00790426

JOHN R. MOORE
State Bar No. 14348563
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Responses to TIFA's
Objections to Pre-Filed Testimony were served on the following counsel/parties of record by
certified mail (return receipt requested), regular U.S. mail, facsimile transmission and/or hand
delivery and via e-mail on December 8, 2008:

FOR THE CHIEF CLERK: REPRESENTING NORTHEAST NEIGHBORS
LaDonna Castaiuela COALITION AND INDIVIDUALS:

Texas Commission on Environmental Quality Jim Blackburn and Mary Carter

Office of Chief Clerk, MC-105 Blackburn and Carter, LLP

P.03. Box 13087 4709 Austin Streel

Austin, Texas 78711-3087 Hous‘mn, Texas 77004

Tel; (512) 239-3300 lel: (713) 524-1012

Fax: (512) 239-3311 Fax: (713) 524-5165

FOR THE PUBLIC INTEREST COUNSEL: REFRESENTING TJFA. L.P.

Bob Renbarger and J. D. Head

Christina Mann Fritz, Byme, Head, & Harrison, LLP

Texas Commission on Environmental Quality

Public Interest Counsel, MC-103 98 Ss_m Jacinto Blvd., Suite 2000
Austin, Texas 78701

P.0. Box 13087 Tel: (312) 476-2020

Austin, Texas 78711-3087 Fa: (512) 477.5267

Tel: (512) 239-4014 ax.

Fax: (512) 2396377 REPRESENTING TRAVIS COUNTY:

" Kevin Morse
FOR THE EXECUTIVE DIRECTOR.: ) .
Steve Shepherd, Staff Attorney Asgistant Travis County Attorney

Texas Commission on Environmental Quality Travis County Attarney’s Office

\ s P.O. Box 1748
Environmental Law Division, MC-173 Avustin. Texas 78767
P.O. Box 13087 Tel: (312) 8540513
Austin, Texas 78711-3087 Fe ' 17 854.4808
Tel: (512) 239-0600 ax: (512) 854-

Fax: (512) 239-0606
REPRESENTING GILES HOLDINGS, L.P,

REPRESENTING CITY OF AUSTIN: Paul M. TEIEIL 111
Holly Noclke The TEmIlthHrm, PC.
Assistant City Atlorney 810 W 10" Street
City of Austin Law Departinent , Austin, Texas 78701
P. O. Box 1088 Tel; 4749100

Austin, Texas 78767 A 474-9388
Tel: (512) 974-2630 -
Fax: (512) 974-6490

John €. Carlson
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EXHIBIT "A"
RESPONSES TO TJFA'S OBJECTIONS TO PRE-FILED TESTIMONY

; Dbju:uon LW Witness ., Te:,tma,ony |0, Exhibit. Db]&CthIl a
L Ner L hfiﬁ\ “Pages SRR L
l.a. Ray Shull, P.E. P 4.11.19-21; RS-11 Hea:say to T.hc
P.25,1.1-5 extent olfered for
the truth of the
matters asserted. |
Response = * ' I L Ruling;

Exhibit RS 11 is the application that is the subject of ﬂus contested caae
hearing. It is a jurisdictional document in this proceeding. TJFA indicales
that it does not object to the introduction of RS-11 into evidence for the
limited purpose of establishing tha it is a true and correct copy of BFI’s
application (the revised 5-12/08 version) upon which various qualified
witnesses will provide supporting testimony. The application is admissible
for all purposes, however.

Through the cumulative testimony of Mr. Shull, who was the lead project
engineer and who signed and sealed various parts of the application, and the
other witnesses who worked on portions of the application and are
sponsoring those portions that they signed an sealed, competent evidence
exist to support all necessary facts, data and opinions which form the basis
of the preparation of the application and the information contained therein
as to all relevant issues referred to SOAH by the TCEQ. Mr. Shull and
cach of the other witnesses sponsoring the application or parts thereof — all
of whom qualify as experts in their respective fields — have each testified
that that they personally participated in the preparation of the application
and that they reviewed and relied upon various information and data in the
course of their preparation of the application and the formation of their
expert opinions and mental impressions. TFJA (whose witnesses have each
reviewed and relied on various portions of the application in forming their
own opinions) will have opportunity to cross-examine sponsoring witnesses
and provide countervailing evidence as to the accuracy of the underlying
facts and data contained in the application as well as (he opinions upon
which the application is based.

The application, and individual portions of the application, are also
admissible for the reasons discussed in BFI's response to TJFA’s hearsay
objections to Mike Snyder Exhibits JS-4, JS-5 and JS-6 below. That
response is incorporated for all purpeses into this response.

TIFA’s objection should be overruled, and Exhibit RS-11 should be
admitted into c¢vidence for all purposes.
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Objection | Witness : - Testimony " Exhibit Objection ]
" No. . L R " Pages o ‘
1.b. Ray Shull, P.E. P. 102,11, 16 - 23; Not qualified to
p.103,1L.1-3 offer expert
opinion.
Respomse, | Ruling

The question asked of Mr. Shull is "whether the Application considered
impacts to endangered and threatened species." He responds in the
affirmative. Earlier in his testimony, Mr. Shull testifies that he has prepared
numerous applications for municipal solid waste (MSW) disposal facilities
and is familiar with the agency rules concerning those applications. Later
in his testimony Mr. Shull describes correspondence hijs firm had with the
17S. Fish & Wildlife Department and Texas Parks & Wildlife that have
been included in the application - agencies which must be consulted under
TCEQ’s MSW rules.

The relevant issue referred by TCEQ to SOAH for this hearing is "(P)
Whether the Application contains adequate provisions to protect
endangered and threatened species in compliance with agency rules
including 30 TAC §§ 330.53(b)(13) and 330.129". Mr. Shull is an
experienced MSW engineer who is plainly qualified to address this issue as
regards the contents of the application and how it satisfies (or attempts to
satisfy) the applicable rules. Allowing the objected-to testimony will not
prevent TIFA from cross-examining Mr. Shull or from offering qualified
countervailing testimony.

BFI has offered other testimony regarding details of the threatened and
endangered species study that was conducted in comnection with the
preparation of the application through another expert witness, Lee Sherrod.
TIFA has not objected to any of Mr. Sherrod's testimony. In his pre-filed
testimony, Mr. Shull testifies that he relied on many other experts, including
Mr. Sherrod, in preparing the application. Because both the question and
answer objected to by TJFA are limited to whether the application
addressed impacts on threatened and endangered species, and does not
extend beyond Mr. Shull's areas of expertise, the objection should be
overruled.
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"Objection | /., Witness . /" 1. 1" Testimony /|7, "Exhubit p
NG| e et Pages e | e PRI
2.a. John Michael Snyder | P. 13,11. 15-23 J5-4, Hearsay to the
I8-6 extent offered for
the truth of the
matters asserted.
‘Response . ‘ Ruling

Exhibit J5-4 is Attachment 4 (Geology and Geotechnical Report) to Part III
of the application. Exhibit J8-5 is Aftachment 5 (Groundwaler
Characterization Report) lo Part III, and Exhibit J8-6 is Aftachment 11
(Groundwater Sampling and Analysis Plan or “GWSAP”) to Part IIL.
TIFA’s blanket objection to these exhibits is off-base and should be
overruled for a number of reasons,

First, in his pre-filed testimony Mr. Snyder clearly states that he personally
prepared, signed and sealed each of these documents (with contributions by
other experts such as Greg Adams for ceriain parts). His "in court”
testimony plainly adopis these “out of court” documents — and their content
— as his own testimony. Simply pul, Mr. Snyder is properly sponsoring
these exhibits, each of which is admissible for all purposes.

Second, the exhibits and their contents are admissible under the Rules of
Evidence governing opinions and expert testimony. Rule 702 of the Texas
Rules of Evidence states that a witness who is qualified as an expert by
knowledge, skill, experience, training or experience may provide opinion
testimony “[i]f scientific, technical or other specialized knowledge will
assist the trer of fact to understand the evidence or 1o determine a fact in
issue.” TEX. R. Evip. 701. Rule 703 provides that “[t]he facts or data in the
particular case upon which an expert bases an opinion ot inference may be
those perceived by, reviewed by, or made known to the expert at or before
the hearing” Tex.R. EviD, 703. Rule 705 allows experts to give the
reasons for their opinions or inferences — including disclosing such on
direct examination — and the balancing test for admitting otherwise
inadmissible facts or data is simply not applicable here because there 15 no
risk of prejudicing a jury. See TEX. R. EvID. 705 (a) & (d).

As his pre-filed testimony and resumé show, Mr. Snyder is plainly qualified
to offer expert opinions regarding (among other things) matters pettaining
to geology., hydrogeology and groundwater monitoring, sampling and
analysis. The lion's share of Exhibits JS-4 and JS-5 comprise the expert

! To prove the content of a wriling, recording, or photograph, the origmal writing, recording or photograph is
required except as otherwise provided by these rules.” TEX. R. EviD. 1002, "A duplicate is admissible to the same
extent as an original unless (1) a question is raised as to the authenticity of the original or (2) in the circumstances it
would be unfair to admit the duplicate in lieu of the original.” TEX. R. EVID, 1003. TIFA has not raised any question
as to the authenticity of the application or suggested any unfaimess of the duplicates in licu of the original, which is
on file with the TCEQ.
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opinions of Mr. Snyder and his explanations of the bascs for those opinions.
(Exhibit J$-6 — the GWSAP — is essentially a forward-looking document
that simply says what BF] will do if and when the amchded permit is
granted. For this reason, TIFA’s objection to the GWSAP is particularly
unclear.) For example, the discussion of "Site Stratigraphy and Structure"
on page 4-8 of Attachment 4 (ie., Exhibit JS-4) contains Mr. Snyder’s
opinion as to the types of soils underlying the site and describes the bases
for his opinjons and mental impressions (including the data he has
personally reviewed and learned treatises he has relied upon). Similarly,
Table 4-4, "Generalized Site Stratigraphy,” on page 4-9 of Attachment 4
comprises Mr. Snyder’s opinions regarding site stratigraphy and the bases
for those opinions. The geologic cross-sections contained in Figures 4C.1
through 4C.10 in Attachment 4, Appendix 4C were prepared by Mr. Snyder
and comprise additional opinions of Mr. Snyder based on his interpretation
and interpolation of geologc data.

These exhibits and Mr. Snyder’s testimony about them will plainly assist
ALJ understand the scientific and technical evidence and dctermine any
facts in issue. For example, if the thickness of the Cretaceous Taylor Group
becomes for any reason a fact in issue, the ALJ can find that it 1s
approximately 400 feet thick beneath the site based on the opinion provided
by Mr. Snyder in the aforementioned text of Attachment 4. The exhibits
and their contents are thus admissible under the rules governing experts and
opinion testimony.

Third, Mr. Snyder’s pre-filed testimony itself summarizes the information
contained in Exhibits JS-4, J8-5 and JS-6. In his pre-filed testimony he
could have answered in question-and-answer format questions pertaining 1o
each and every statement contained in these three exhibits. Similasly, in his
pre-filed testimony Mr. Snyder could have been asked to individually prove
up each and every drawing or figure he created for the application.
However, that would have led to an unwieldy volume of pre-filed testimony
considering that BFI’s application is three four-inch binders thick and Mr.
Snyder’s testimony is already fairly long. Notably, Mr. Snyder will be
present to testify at the hearing, and TJFA and the other parties will have an
opportunity to cross-examine him regarding his pre-filed testimony and the
portions of the application he i3 sponsoring.

Fourth, virtually every issue referred to SOAH in this proceeding is a
question about whether the application contains adequate information or
proposes adequate safeguards as to some aspect of facility operations. For
example, referred issue "C" asks whether the application proposes adequate
protection of groundwater and surface water in compliance with agency
rules; and referred issue "H" asks whether the application includes adequate
provisions for groundwater monitoring, in compliance with apency rules.
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These referred issues specifically pose questions as to the contents of the
application, a written document.  Offering the application and its
attachments into evidence is consistent with, and indeed is required by, the
best evidence rule.’

Finally, to the extent that TIFA is making a blanket objection to three
exhibits (totaling some 560 pages), the objection is overbroad. The raw
data relied upon by Mr. Snyder in formulating his opinions is being
disclosed along with his opinions pursuant to Rule 705 of the Texas Rules
of Evidence, which specifically provides that "[t]he expert may in any event
disclose on dircet examination, . . ., the underlying facts or data.” TEX. R.
EviD. 705(a). If TIFA can point to specific portions of these exhibits which
it believes are objectionable, BFI can provide additional bases for showing
that such portions are admissible under the Texas Rules of Evidence —
including, without limitation, rules pertaining to admissibility of business
records, recorded recollections, public records and reports, statements in
ancient documents, commercial publications or learned treatises. See TEX.
R. Evin. 803.
“Objection ||~ Witness = .| “Testimony . "+ |7 MExchibit ™ o @bjection” ',
- No- IR : “Pages.” T o .
2.b. John Michael P.56,11.3-8 15-4, 18-5,J8-6 | Not qualified to
Snyder offer opinion.
Ambiguous and
unintelligible.
Hearsay. Could
address issues not
otherwise
identified in
testimony.
N A ~ i, Respomse . .. . . Ruling
The question and answer which TJFA find objectionable go to an ultimate

issue of fact and law which has been referred to SOAH: whether the
application proposes sufficient provisions to protect the health of the
requestors and their families. Testimony is not objectionable because it
embraces an ultimate issue 1o be decided by the trier of fact. TEX. R. EVID.
704. The applicant and its representatives have consistently taken the
position in this proceeding that by designing and constructing a municipal
solid waste disposal facility that complies with the regulations of the Texas
Commission on Environmental Quality, it has proposed sufficient
provisions to protect the health of the requestors and their families. Mr.
Snyder has demonstrated expertise in preparing applications for MSW
facilities and in developing groundwater monitoring systems and sampling
plans that are designed to monitor and protect groundwater, and therefore is
qualified to offer an opinion as to the sufficiency of these elements of the
landfill vis-a-vis the protection of human health and the environment. Even
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if the testimony goes beyond the narrow interpretation of Mr. Snyder's |
expertise suggested by TJFA, opinion testimony of a lay witness as 1o a
conclusion of law is permissible if the witness is familiar with the legal
standard.? Given the vague positions taken by protestants in this proceeding
as to the meaning of being protective of the health of the requestors and
their families, the trier of fact should welcome opinions such as those
offered by Mr. Snyder.

Objection | §  Witness, - | -~ Testimony *|" ' Exhibit Sl Objection
N, | -~ Pages Lo
3.a. Gregory Adams P.9,11. 8-1656,11. 3 - | GA-4, GA-5 and | Hearsay to the
8 GA-6 extent offered for
the truth of the
matters asserted.
. 'Respomse . ¢ o . . Ruling * "

Exhibit GA-4 is Attachment 4 (Geology and Geotechnical Report) to Part
IIT of the Application. Exhibit GA-5 is Attachment 10 (Soil and Liner
Quality Control Plan) to Part III of the Application. Exhibit GA-6 1s
Appendix 12-A (Final Cover Quality Control Plan) of Attachment 12 (Final
Closure Plan) lo Part IIl of the Application. Again, TIFA’s blanket
objection to these exhibits is off-base and should be overruled for a number
of reasons.

First, in testimony not objected to by TJFA, Mr. Adams states that he
prepared and sealed portions of each of Attachment 4, all of Attachment 10,
and all of Appendix 12-A of Attachment 12. His “in court™ testimony
plainly adopts these “out of court™ documents — and their content - as his
own testimony. Simply put, Mr. Adams is properly sponsoring these
exhibits, each of which is admissible for all purposes.

Second, the exhibits and their contents are admissible under the Rules of
Evidence governing opinions and expert testimony. Rule 702 of the Texas
Rules of Evidence states that a witness who is qualified as an expert by
knowledge, skill, experience, training or experience may provide opinion
tegtimony “[i|f scientific, techmical or other specialized knowledge will
assist the trier of fact to understand the evidence or to determine a fact in
issue.” TEX. R_Evin. 701. Rule 703 provides that “[t]he facls or data in the
particular case upon which an expert bases an opinion or inference may be
those perceived by, reviewed by, or made known to the expert at or before
the hearing.” Tex.R. Evin. 703. Rule 705 allows experts to give the
reasons for their opinions or inferences — including disclosing such on
direct examination — and the balancing test for admitting otherwise
inadmissible facts or data is simply not applicable here because there is no

Z Fast v. State, 702 3. W.2d 606, 611-13 (Tex. Crim. App. 1983), cert denied, 474 U.8. 1000, 106 5. C1. 418, 88
L Ed.2d 368 (1983).

* Tex. R. EviD. 1002; TEX. R. EVID. 1003, TJFA has not raised any question as to the authenticity of the
Application or suggested any unfaimess of the duplicates in licu of the original, which is on file with the TCEQ.
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risk of prejudicing a jury. See TEX. R. Evin. 705 (a) & (d).

As his pre-filed testimony and résumé show, Mr. Adams is plainly qualified
to offer expert opinions regarding the matters addressed in his extibits.
Those portions of the exhibits sponsored by Mr. Adams comprise the expert
opinions of Mr. Adams and his explanations of the bases for those opinions.
The features of the landfill designed by Mr. Adams as described in his
testimony and the exhibits he sponsors are essentially forward-looking
documents that simply say what BFI will do if and when the amended
permit is granted. These exhibits and Mr. Adams' testimony about them
will plainly assist the ALY in understanding the scientific and technical
evidence and determining any facts in issue.

Third, Mr. Adams' pre-filed testimony itself summarizes the information
contained in Exhibits GA-4, GA-5, and GA-6. In his pre-filed testimony he
could have answered in question-and-answer format questions pertaining to
each and every statement contained in these three exhibits. Similarly, in s
pre-filed testimony Mr. Adams could have been asked to individually prove
up each and cvery drawing or figure he created for the application.
However, that would have led to an unwieldy volume of pre-filed testimony
considering that BFT's application is three four-inch binders long. Notably,
Mr. Adams will be present to testify at the hearing, and TIFA and the other
parties will have an opportunity to cross-examine him regarding his pre-
filed testimony and the portions of the application he is sponsoring.

Fourth, virtually every issue referred to SOAH in this procceding is a
question about whether the application contains adequate information or
proposes adequate safeguards as to some aspect of facility operations. For
example, referred issue "C" asks whether the applicarion proposes adequate
protection of groundwater and surface water in compliance with agency
rules; and referred issue "H" asks whether the application includes adequate
provisions for groundwater monitoring, in compliance with agency rules.
These referred issues specifically pose questions as to the contents of the
application, a written document. Offering the application and its
attachments into evidence is consistent with, and indeed is required by, the
best evidence rule?

Finally, to the extent that TIFA is making a blanket objection to the three
exhibits, the objection is overbroad. The raw data relied upon by Mr.
Adams in formulating his opimions is being disclosed along with his
opinions pursuant to Rule 705 of the Texas Rules of Evidence, which
specifically provides that "[t]he expert may in any event disclose on direct
examination, . . ., the underlying facts or data.” TEX. R. EviD. 705(a). If
TIFA can point to specific portions of these exhibits which it believes are
objectionable, BFI can provide additional bases for showing that such
portions are admissible under the Texas Rules of Evidence — including,

10
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without limitation, rules pertaining to admissibility of business records,
recorded recollections, public records and reports, statements in ancient
documents, commercial pubhcatmns or learned treatises. See TEX. R. EVID.

803.
- Objection’ |, ., Witness, | Tesmneny . Ex]:ublt o .‘ “_Dbjécﬁtj'dﬁ"f
CUNew - .ol ‘Pages. _ B I
4.a Matt Stuiz P.11.11.7-12 MS-3 Hearsay to the
‘ cxtent offered for
the truth of the
matters asserted.
CRegponse . v o ‘ Ruling

Exhibit MS 3is Attachmenl 14 (Landfill Gas Managemem Plan) PaIt 11 ot
the application. In other testimony (not objected to by TIFA) Mr. Stutz
states that he prepared and sealed Attachment 14. TIFA’s blanket objection
to this exhibit is off-base and should be overruled for a number of reasons.

First, in testimony not objected to by TJFA, Mr. Stutz states that he
prepared and sealed Aftachment 14. His “in court” testimony plainly adopts
this “out of court” document — and its content — as his own testimony.
Simply put, Mr. Stutz is properly sponsoring this exhibit, which is
admissible for all purposes.

Second, the exhibit and its contents are admissible under the Rules of
Evidence governing opinions and expert testimony. Rule 702 of the Texas
Rules of Evidence states that a witness who is qualified as an expert by
knowledge, skill, experience, training or experience may provide opinion
testimony “[i}f scientific, technical or other specialized knowledge will
assist the trier of fact to understand the evidence or to determine a fact in
issue.” TeX. R.EviD. 701. Rule 703 provides that “[t]he facts or data in the
particular case upon which an expert bases an opinion or inference may be
those perceived by, reviewed by, or made known 1o the expert at or before
the hearing,” TEX.R. EvID. 703. Rule 705 allows experts to give the
reasons for their opinions or inferences — including disclosing such on
direct examination — and the balancing test for admitting otherwise
inadmissible facts or data is simply not applicable here because therc is no
risk of prejudicing a jury. See TEX. R. EvID. 705 (a) & (d).

As his pre-filed testimony and résumé show, Mr. Stutz is plainly qualified
to offer expert opinions regarding the matters addressed in his exhibit.
Those portions of the exhibit sponsored by Mr. Stutz comprise the expert
opinions of Mr. Stutz and his explanations of the bases for those opinions.
The features of the landfill designed by Mr. Stutz as described in his
testimony and the exhibit he sponsors, are set forth in an essentially
forward-looking document that simply says what BFI will do if and when

4 TEX, R. EVID. 1002; TEX. R, EVID, 1003, TIFA has not raised any question as to the authenticity of the
Application or suggested any unfairness of the duplicates in lieu of the original, which is on file with the TCEQ).

11



12082008 1617 IFAY IncomingFax@fhbn, com
12/08/08 16:13 FAX 5124720532 Lloyd Gosselink

+ Tkon

%014!030
014,030

the amended permit is granted. This exhibit and Mr. Stutz's testimony
about it will plainly assist the ALJ in understanding the scientific and
technical evidence and determining any facls in issue and are thus
admissible under the rules governing experts and opinion testimony.

Third, Mr. Stutz's pre-filed testimony itself summarizes the information
contained in Exhibit MS-3. In his pre-filed testimony he could have
answered in question-and-answer format questions pertaining to each and
every stalement contained in the exhibit. Similarly, in his pre-filed
testimony Mr. Stutz could have been asked to individually prove up gach
and every drawing or figure he created for the application. However, that
would have led to an unwieldy volume of pre-filed testimony considering
that BFD’s application is three four-inch binders long. Notably, Mr. Stutz
will be present to testify at the hearing, and TJFA and the other parties will
have an opportunity to cross-examine him regarding his pre-filed testimony
and the portions of the application he is sponsoring.

Fourth, virtually every issue referred to SOAH in this proceeding is a
guestion about whether the application contains adequate information or
proposes adequate safeguards as to some aspect of facility operations. For
example, referred issue "D" asks whether the application includes adequate
provisions to control odors, in compliance with agency rules; and referred
issue "E" asks whether the application includes adequate provisions to
manage landfill gas, in compliance with agency rules. These referred issues
specifically pose questions as to the contents of the application, a writlen

document. Offering the application and its attachments into evidence is |

consistent with, and indeed is requircd by, the best evidence rule.?

Finally, to the extent that TJFA is making a blanket objection to the
exhibit, the objection is overbroad. The raw data relied upon by Mr. Stutz
in formulating his opinions is being disclosed along with his opinions
pursuant to Rule 705 of the Texas Rules of Evidence, which specifically
provides that "[t]he expert may in any event disclose on direct examination,
..., the underlying facts or data." Tex. R.EvID. 705(a). If TJFA can point
to specific portions of the exhibit which it believes are objectionable, BFI
can provide additional bases for showing that such portions are admissible
under the Texas Rules of Evidence — including, without limitation, rules
pertaining to admissibility of business records, recorded recollections,
public records and reports, statements in ancient documents, commercial
publications or learned treatises. See TEX. R, EviD. 803.
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Objection |~ Witness j Testimony - Exhibit Objection
~_No. SRR . Papes A S T
5.a. Gregory Lewis P.11,1L 6-20 GL-3 Hearsay to the
‘ extent offered for
the truth of the
matters asserted.
S GResponse.: . 0 v V... | . Rauling

Exhﬂ:nt GL-3isa publmatmn of the Texas Lomrnlssmn on Envxronmental
Quality titled: "Guidelines for Preparing a Surface Water Drainage Plan for
a Municipal Solid Waste Facility" dated June 2006. As a public record it is
subject to an exception to the hearsay rule pursuant to Rule 802(8) of the
Texas Rules of Evidence. TEX. R. EvID. 802(B). It is also self-
authenticating pursuant to Rule 902(5) of the Texas Rules of Evidence.
TEX. R. EvID. 902(3). BFI fmiher submils that the ALJ may take judicial
notice of this guldelme and mher TCEQ pubhcatmns

IOb]ection Wlmes‘s.a Testlmony ) ERbit T L iObjection
SO Nos e DR Pages : |:' A N L R O R TR
S_b. Gregory Lcwis {P. 15, ll. 15— 21, GL-4 Relevance.
p. 16,11 1-20;
p. 17,1.1-9
i Response-.,, . - ‘ Y ‘ Ruling : .

In 1esl1m0ny precedmg that found objectionable by TJI*A Mr. Lewis had
stated that it is his opinion that when analyzing the impact of a landfill
expansion on drainage patterns, the post-development condition of
expanded landfill should be co;mpared to predevelopment conditions and
not to the undeveloped condfcmns TIFA does not object to the relevance of
this testimony. The testl_mony and exhibit objccted to by TIFA is an
elaboration of the basis for Mr. | Le\ms s opinion. TJFA abjects because the
matters addressed are commentary on proposed rules that were adopted to
be effective after BFT's application was declared administratively complete.
However, the provisions of the Texas Register are cited for the proposition
that the interpretation of the rules regarding drainage confirms Mr. Lewis'
interpretation of the rules and pohcy betore the rule change. Mr. Lewis is
not interpreting what the new‘ rules mean to new apphcatmns He 1s
explaining what the rules applicable to the application at issue in this
proceeding mean in the contex‘i of this application. The testimony and
exhibit are relevant to this apphcatmn and are therefore relevant to this

proceeding.

Exhibit GL-4 15 also a pubht,allon of the Texas Commission on

Environmental Quality; as a puhllc record it is subject to an exception to the

hearsay rule pursuant to Rule 392(8) of the Texas Rules of Evidence. TEX.
R. EvID. 802(8). It is also selfrauthenticating pursuant to Rule 902(3) of the

Texas Rules of Evidence. TEx.'R. EviD, 902(5).
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:,‘@bj’éclzt‘iﬁnw”" *Wlmess , - Testimo, Exhibit ijcctrmn “
M N, el L P | o
6.a. Adam Mehevec P.8 1. 1-21; AM-3, AM-4 Hearsay to the
p.-9, 1. 1-19 AM-5, AM-6, extent offered for
AM-7, AM-8, the truth of the
AM-9, AM-10, matters asserted,
AM-11, AM-12,
AM-13, AM-14
.+ Response . ‘Ruling

Extibits AN th:ough Aiid e

AM-3 - Part III — Site Development Plan (Including all Attachments)
AM-4 - Part [Tl — Appendix III-A
AM-5 - Part III — Appendix ITI-B
AM-6 - Part III — Appendix I11- C
AMS-7 - Part 1l — Attachment 1, Site Layout Plan
AM-8 - Part 111 — Attachment 3, Existing Contour Map
AM-9 - Part 111 — Attachment 6, Groundwater and Surlace Watcr Protection
AM-10 - Part III — Attachment 7, Iinal Contour Map
AM-11 - Part Il — Attachment &, Closure and Post-Closure Cost Estimate
AM-12 - Part III — Attachment 12, Closure Plan
AM-13 - Part 1l — Attachment 13, Post Closure Care Plan
AM-14 - Part III — Attachment 15 Leachate and Contaminated Water
Management Plan

|
TIFA’s blanket objection to these exhibits is off-base and should be
overruled for a number of reasons.

|
First, in testimony not objected to by TIFA, Mr. Mehevec states that he
prepared and sealed portions of each of the exhibits he is sponsoring.” His
“in court” testimony plainly adopts these “out of court” documents — and
their content — as his own testimony. Simply put, Mr. Mehevec is properly
sponsoring these exhibits, each of which is admissible for all purposes.

Second, the exhibits and their icontents arer admissible under the Rules of
Evidence governing opinions and expert testirnory. Rule 702 of the Texas
Rules of Evidence states that a. witness who is qualified as an expert by
knowledge, skill, experience, trammg or experience may provide opinion
testimony “[i]f scientific, technical or other specialized knowledge will
assist the trier of fact to underﬁmd the evidence or to determine a fact in
issue.” TEX. R. EVID. 701. Rule 703 provides that “[t]he facts or data in the
particular case upon which an expert bases an opinion or inference may be

those perceived by, reviewed by, or made known to the expert at or before
I

* Mr. Mehevec testified that he superwsed the preparation of Exhibit AM-10.

f Tex. R.EviD. 1002; TEX. R EviD. 1003. TIFA has not raised any question as to the authenticity of the
Application or suggested any unfaimess of the duplicates in lieu of the original, which is on file with the TCEQ.
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the hearing.” TEX.R. EviD. 703. Rule 705 allows experts to give the - T
teasons for their opinions or inferences — including disclosing such on
direct examination — and the balancing test for admitting otherwise
inadmissible facts or data is simply not applicable here because there is no
nisk of prejudicing a jury. See TEX. R. EVID. 705 (a) & (d).

As his pre-filed testimony and résumé show, Mr. Mehevec is plainly
qualified to offer expert opinions regarding the matters addressed in his
exhibits. Those portions of the exhibits sponsored by Mehevee comprise
the expert opinions of Mr. Mehevec and his explanations of the bases for
those opinions. The features of the landfill designed by Mehevec, as
described in his testimony and the exhibits be sponsors, are set forth in
essentially forward-looking documents that simply say what BFI will do 1f
and when the amended permil 15 granted. These exhibils and Mr.
Mehevec's testimony about them will plainly assist the ALJ in
understanding the scientific and technical evidence and determining any
facts in issue and are thus admissible under the rules governing experts and
opinion testimony.

Third, Mr. Mehevec's pre-filed testimony itself summarizes the information
contained in Exhibits AM-3 through AM-14. In his pre-filed testimony he
could have answered in question-and-answer format questions pertaining to
each and every statement contained in these exhibits. Similarly, in his pre-
filed testimony Mr. Mehevec could have been asked to individually prove
up each and every drawing or figure he created for the application.
However, that would have led to an unwieldy volume of pre-filed testimony
considering that BFI’s application is three four-inch binders long. Notably,
Mr. Mehevee will be present to testify ai the hearing, and TJFA and the
other parties will have an opportunity to cross-examine him regarding his
pre-filed testimony and the portions of the application he is sponsoring.

Fourth, virtually every issue referred to SOAH in this proceeding is a
question about whether the Application contains adequate information or
proposes adequate safeguards as to some aspect of facility operations. For
example, referred issue "A" asks whether the application demonstrates that
natural drainage patterns will not be significantly altered by the expansion,

in compliance with agency rules; and referred issue "Q" asks whether the
application includes adequate provisions for cover, in compliance with
agency rules. These referred issues specifically pose questions as to the
contents of the application, a written document. Offering the application

and its attachments into evidence is consistent with, and indeed is required
by, the best evidence rule.”?

Finally, to the extent that TJFA is making a blanket objection to the
exhibits, the objection is overbroad. The raw data relied upon by Mr.
Mehevee in formulating his opinions is being disclosed along with his

15
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opinions pursuant to Rule 705 of the 'P:xas Rules of Evidence, which
specifically provides that "[t]he cxpert may in any event disclose on direct
examination, . . ., the underlying facts or data" Tex. R. EviD. 705(a). [f
TIFA can point to specific portions of th:ese exhibits which it believes are
objectionable, BFl can provide additio%al bascs for showing that such
portions are admissible under the Texas Rules of Evidence — mncluding,

without limitation, rules pertaining to a!dmissibility ol business records,
recorded recollections, public records and reports, statements in ancient

documents, commercial publications or learned treatises. See TEX. R.EVID.

803. | .
Objettion | Wltness ol Testimor ~Bxbibit i | iObjection . .
U Noo, v S Pages e AR
6.b. Adam MGhEVBL P. 19, 11. 3-21; AM-15, AM-16, | Hearsay to the
p. 20,11 -3 AM-17 extent offered for
the truth of the
: matters asserted.
+ ' Responsg - \ " Ruiling, .

Exhﬂ:uts AM 3 Lhrough AM- 14 are: .
AM-15 - Part 111 — Attachment 6, Groundwater and Surface Water

Protection, Figure 6-2.
AM-16 - Part III — Attachment 6, Groundwater and Surface Waler

Protection, Figure 6-3. :
AM-17 - Part III — Attachment 6, Groundwater and Surface Water

Protection, Figure 6-4, ‘_
TIFA’s blanket objection to these exhibits is off-base and should be over-
ruled for a number of reasons. ‘

First, in testimony nol objected to by TIFA, Mr. Mehevec states that he
supervised the preparation of each of the|exhibits he is sponsoring. His “in
court” testimony plainly adopts these “out of court” documents — and their
content — as his own testimony. Simply put, Mr. Mehevec is properly
sponsoring these exhibits, each of which s admissible for all purposes.

Second, the exhibits and their contents ;li;rc admissible under the Rules of
Evidence goverming opinions and expert testimony. Rule 702 of the Texas

Rules of Evidence states thal a witness jwho is qualified as an expert by
knowledge, skill, experience, training or experience may provide opinion
testimony “[i]f scientific, technical or other specialized knowlcdge will
assist the trier of fact to understand the E:v1d3m,e or to determine a fact in

issue.” TEX. R. EvID. 701. Rule 703 pr0\|71des that “[t]he facts or data in the

particular case upon which an expert bases an opinion or inference may be

those perceived by, reviewed by, or madf.: known to the expert at or before

the hearing.” TEX.R. EvID. 703. Rulle 705 allows experts to give the
reasons for their opinions or inferences’ — including disclosing such on

" TEX. R.EviD. 1002; TEx. R Evin. 1003. TIFA l|1as not raised any question as to the authenticity of the
Application or suggested any unfairness of the duphcates in lieu of the original, which is on file with the TCEQ
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direct examination — and the balancing test for admitting otherwise
inadmissible facts or data is simply not applicable here because there is no
risk of prejudicing a jury. See TEX. R. EviID. 705 (a) & (d).

As his pre-filed testimony and résumé show, Mr. Mchevec is plainly
qualified to offer expert opinions regarding the matters addressed in his
exhibits. Those portions of the exhibits sponsored by Mehevec comprise '
the expert opinions of Mr. Mehevec and his explanations of the bases for '
those opinions. The features of the landfill designed by Mehevec, as '
deseribed in his testimony and the exhibits he sponsors, are set forth in
essentially forward-looking documents that simply say what BFI will do if
and when the amended permit is granted. These exhibits and Mr.
Mehevec's testimony about them will plainly assist the ALJ in
understanding the scientific and technical evidence and determining any
facts in issue.

Third, Mr. Mehevec's pre-filed testimony itself summarizes the information
contained in DBxhibits AM-15, AM-16 and AM-17. In his pre-filed
lestimony he could have answered in question-and-answer format questions
pertaining 1o each and every statement contained in these thrce cxhibits.
Similarly, i his pre-filed testimony Mr. Mehevec could have been asked to
individually prove up each and every drawing or figure he created or
supervised the creation of for the application. However, that would have
led to an unwieldy volume of pre-filed testimony considering that BFI’s
application 15 three four-inch binders long. Notably, Mr. Mehevec will be
present to testify at the hearing, and TIFA and the other parties will have an
opportunity 10 cross-examine him regarding his pre-filed testimony and the
portions of the application he is sponsoring.

Fourth, virtually every issue referred to SOAH in this proceeding is a
question about whether the application contains adequate information or
proposes adequate safeguards as to some aspect of facility operations. For
example, referred issue "A" asks whether the application demonstrates that
natural drainage patterns will not be significantly altered by the expansion,
in compliance with agency rules; and referred issue "Q" asks whether the
application includes adequate provisions for cover, in compliance with
agency rules. These referred issues specifically pose questions as to the
contents of the Application, a written document. Offering the Application
and its Attachments into evidence is consistent with, and indeed is required
by, the best evidence rule.’

Finally, to the extent that TIFA is making a blanket objection to the
extubits, the objection is overbroad. The raw data relied upon by Mr.
Mehevec in formulating his opinions is being disclosed along with his
opinions pursuant to Rule 705 of the Texas Rules of Evidence, which
specifically provides that "[t]he expert may in any event disclose on direct
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examination, . . ., the underlying facts or data." TEX. R. EVID. 705(a). If
TIFA can point to specific portions of these exhibits which it believes are
objectionable, BFI can provide additional bases for showing that such
portions are admissible under the Texas Rules of Evidence — including, :
without limitation, rules pertaining to admissibility of business records, :
recorded recollections, public records and reports, statements in ancient |
documents, commercial publications or lea:ned treatises. See TEX. R. EvVID. i
803, |

"Objéction | Wltness "+ Testimony: ' " Exhibit - v . Objection .
' No. .0 e Pages o o ‘ Lo
7.4 John M1chac1 P. 11,1117 - 22; MM-3 Hearsay t:):the
McIntwrff, P.E. p. 12,1 1. exlent offelred for
the truth of the
matters asserted.

S _Respomse ' o ; Ruling
Exhﬂ:ut MM-3 is the Transportation Study whlch is contained in the i
application as Part II.E of the application. In other testimony (not objected ;
to by TIFA) Mr. McInturfT stales that he prepared and sealed Part ILE. :
TIFA’s blanket objection to this exhibit 18 off-base and should be overruled '
for a number of reasons.

First, in testimony not objected to by TIFA, Mr. Melnturff states that he
prepared and sealed Part ILE. His “in court” testimony plainly adopts this
“out of court” document — and its content — as his own testimony. Simply
put, Mr. MeInturtt 18 properly sponsoring this exhibit, which is admissible i
for all purposes.

Second, the exhibit and ils contents are admissible under the Rules of |
Evidence governing opinions and expert testimony. Rule 702 of the Texas '
Rules of Evidence states that a witness who 18 qualified as an expert by
knowledge, skill, experience, training or experience may provide opinion i
testimony “[i]f scientific, technical or other specialized knowledge will !
assist the trier of fact to understand the evidence or to determine a fact in !
issue.” TEX. R. EvID. 701. Rule 703 provides that “[t]he facts or data in the '
particular case upon which an expert bases an opinion or inference may be :
those perceived by, reviewed by, or made known to the expert at or before
the hearing.” TEX.R. EVID. 703. Rule 705 allows experts to give the
reasons for their opinions or inferences — including disclosing such on
direct examunation — and the balancing test for admitting otherwise
inadmissible facts or data is simply not applicable here because there is no
nsk of prejudicing a jury. See TEX. R. EVID. 705 (a) & (d).

As lus pre-filed testimony and résumé show, Mr. Meclnturff is plainly
qualified to offer expert opinions regarding the matters addressed in his

* TEX. R. EVID. 1002; TEX. R. EVID. 1003. TJFA has not raised any question as to the authenticity of the
Application or suggesied any unlaimess of the duplicales in lisu of the original, which iz on file with the TCEQ.
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exhibit. Those portions of the exhibit sponsored by Mr, Melnturff comprise
the expert opinions of Mr. McInturff and his explanations of the bases for
those opinions. The lion's share of Exhibit MM-3 comprise the expert
opmions of Mr. Mclnturff as to the traffic conditions in the area of the !
landfill at the time of the application and his explanations of the bases for
those opinions. Thig exhibit and Mr. MeInturff 's testimony about it will
plainly assist the ALJ in understanding the scientific and technical evidence
and determining any facts in issue.

Third, Mr. Mclnturfl's pre-filed testimony itself sumumarizes the
information contained in Exhibit MM-3. :In his pre-filed testimony he could
have answered in question-and-answer format questions pertaining to each
and every statemeni contained in the exhibit. Similarly, in his pre-filed !
testimony Mr. Mclnturff could have been asked to individually prove up |
each and every drawing or figure he created for the application. However, |
that would have led to an unwieldy volume of pre-filed testimony
considering that BFI's application is threé four-inch binders long. Notably, ;
Mr. Meclnturff will be present to testify ':at the hearing, and TJFA and the '
other parties will have an opportunity to cross-examine him regarding his
pre-filed testimony and the portions of the application he 1s sponsoring.

Fourth, virtually every issue referred to SOAH in this proceeding is a
question about whether the application ‘contains adequate information or
proposes adequate safeguards as to some; aspect of facility operations. For
example, referred issue "N" asks whether, the application provides adequate
information related to transportation, in as required by agency rules. This
referred issue specifically poses a question as to the contents of the
Application, a written documnent. The portion regarding transportation is
the exhibit authored by and now offered by Mr. Mclnturff. Offering the
application and its attachment into ev1dcnce is consistent with, and indeed is
required by, the best evidence rule.

Finally, to the extent that TJFA is making a blanket objection to the
| exhibit, the objection i1s overbroad. The raw data relied upon by Mr.
Mclnturff in formulating his opinions is being disclosed along with his
opimons pursuant to Rule 705 of the Texas. Rules of Evidence, which
specifically provides that "[t]he expert may in any event disclose on direct
examination, . . ., the underlying facts or data." TEX. R. EvID, 705(a). If
TIJFA can point to specific portions of:the exhibit which it believes are
objectionable, BFI can provide additional bases for showing that such
portions are admissible under the Texa$ Rules of Evidence — including,
without limitation, rules periaining to admissibility of business records,
recorded recollections, public records and reports, statements in ancient

documents, commercial publications or leamned treatises. See TEX. R. EVID.
803, |
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Objection | - . Witness Testimeny | - Exhibit . " Objection -
No. || o 'Pages S
7.b. John Michael P. 13,11 10 - 22, MM-4 Improper attempt
MeclInturtf, P.E. p- 14, 1.1 -23. to amend the
application.
Riling'.

ot :,:‘::w:wi":‘ N m‘"u‘ ‘W

o 3 LT L JRedpionse pon ‘
Exhﬂ:ut MM-4 is a series Df tables which pmwde updatcd mforrnanon
regarding traffic in the area of the landfill obtained after the Transportation
Study (Exhibit MM-3, which is contained in the Application as Part ILE)
was submitted with the Application. The original Transportation Study
(Exhibit MM-3) made projections as to future changes in traffic on area
roads. The updated study (Exhibit MM-4) was a real-time investigation to
confirm the accuracy of the projections made in the application. In other
testimony (not objected to by TIFA) Mr. McInturff states that he prepared
and sealed Exhibit MM-4. TIFA objects as the information "is untimely
and has not undergone technical review."

It is unclear to BFI what evidentiary or procedural rule TIFA is relying
upon for this objection. Contrary to TIFA's assertion, the exhibit 1s not
being offered to amend the application, but instead has been offered to
present evidence of current post-technical review conditions and to
demonstrate the accuracy and conservative nature of the information
contained in the applicaiion. This evidence will help the irier of fact in his
consideration of such matters.

Referred 1ssue "N" asks whether the application provides adequate
information related to transportation, in as required by agency rules. This
referred issue specifically poses a question as to the contents of the
application, a written document. IHad existing conditions changed in a
manner that demonstrated, in hind-sight, that the information contained in
the application was inaccurate or not conservative, TIFA would certainly be
attempting to infroduce evidence of current conditions to make that point.
The ALJ should not be expected to put on blinders as to current conditions
that demonstrate the adequacy of the information that was contained in the
application.
- Objection ‘; 3 Wm:lcss ST Tesumnny | Exhibit | Objection
. No. | b iPAges . IR L
7.c. John M1chael P. 25,1113 - 23; MM-5 Improper attempt
Mclnturff, P.E. p.26,1.1-6. 10 amend the
application.
R ~ Response | L O Ruling
Exlubll MM 5 is a series Df tables which prov1de updated projectmns
regarding traffic in the area of the landfill obtained afier the Transportation
Study (Exhibit MM-3, which is contained in the application as Part I1.E)
was submitted with the application. The original Transportation Study
{Exhibit MM-3) made projections as to future changes in traffic on area
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roads. The updated study (Exhibit MM-5) makes projections [or future
traffic impacts (through 2015) based 0n| traffic information from current
conditions. In other testimony (not objected to by TIFA) Mr. Mclnturff
states that he prepared and sealed Exhibit MM-5. TIFA Ob_]E:CtS as the
information "is untimely and has not undergone technical review."

It is unclear to BFT what evidentiary 01': procedural rule TJFA 1s relying
upon for this objection. Contrary to TJFA's assertion, the exhibit is not
being offered to amend the application,| but instead has been offered to
present evidence of currenl post- techx'lical review conditions and 1o
demonstrate the accuracy and conservetlve nature of the information
contained in the application. This evidenloe will help the trier of fact in his
consideration of such matters. .

Referred issue "N" asks whether the application provides adequate
information related to transportation, as| required by agency rules. This
referred issue specifically poses a que{stiou as to the contents of the
application, a written document. Had existing conditions changed in a
manner that demonstrated, in hind-sipht,; that the information contained in
the application was inaccurate or not eons:ervative, TIFA would certainly be
attempting to introduce evidence of q.,m‘rient conditions to make that point.
The ALJ should not be expected to put on blinders as to current conditions
that demonstrate the adequacy of the information that was contained in the

application. |
No, i RS B
8.a. Shari B. Libicki, Hearsay.
Ph.D -
 Responge ' . K |, "Ruling

The questlon and answer to which TJFA Db_]ECtS are the Tollawmg

Q. Do you know if BFI has committed to continue conducting daily
inspections if the permit amendment application is granted?

A.  Yes, I have been informed that Brad Dugas of BFI has committed to
acceptance of a special provmmn in any permit issued for the
expansion of the landfill that requires the daily inspections on days
the landfill is accepting waste throu:gh its close by November 1, 2015,

In other testimony by Dr. Libicki, to wh1ch TIFA has not objected, Dr.

Libicki states that the bases for her expert opinion that "[t]he application,

and the special conditions that have begn accepted by Mr. Brad Dugas,

contains specific requirements for odor control." The statement objected to
by TJFA is therefore the basis of an expert opinion.
!

The testimony is admissible under the Rules of Evidence governing

opinions and expert testimony. Rule 702 of the Texas Rules of Evidence
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states that a witness who is qualified as an expert by knowledge, skill,
experience, training or experience may prowde opinion testimony “[i]f
scientific, technical or other specialized lfznowlc:dgc will assist the trier of
fact to understand the evidencc or to determine a fact in issue.” TEX. R.
EviD. 701. Rule 703 provides that “{t]he facts or data in the particular case
upon which an expert bases an opinion or inference may be those perceived
by, reviewed by, or made known to the expert at or before the hearing.”
TEX. R. EVID. 703 (emphasis added). Rule 705 allows experts fo give the
reasons for their opinions or inferences — including disclosing such on
direct examination — and the balancing test for admitting otherwise
inadmissible facts or data is simply not applicable here because there is no
risk of prejudicing a jury. See TEX. R. EviD. 705 (a) & (d).

As her pre-filed testimony and resume show, Dr. Libicki is plainly qualified
to offer expert opinions on the matters addressed in his exhibit. Those
portions of the exhibit sponsored by Dr. Libicki comprise the expert
opimons of Dr. Libicki and her explanations of the bases for those opinions.
Dr. Libicki's testimony will plainly assist the ALJ in underslanding the
scientific and technical evidence and determining facts in issue related to
odor controls at the landfill.

-“ijﬁﬁl't‘l‘qtln:‘-"”:"- Wl‘m&ss-., il Te’st:lf_rnony R R = RN .“ >\Qb‘1aunon L
Q.4 John A Worrall P. 8, 11. 5 14 JW-3 Hearsay 1o the
' extent offered for
the truth of the
matters asserted.
" ;Respomse . : L .. Ruling

Exh1b1t TW 3 is the Lamd Use Analysis Report that 18 mcluded as Part 1D
of the application. In other testimony (not objected to by TIFA), Mr
Worrall states that he personally prepared the document. TJFA’s blanket
objection to this exhibit is off-base and should be overruled for a number of
T¢asons.

First, in testimony not objected to by TIFA, Mr. Worrall states that he
prepared Part ILD. His “in court” testimony plainly adopts this “out of
court” document — and its content — as his own testimony. Simply put, Mr.

Worral] is properly sponsoring this exhlblt which is admissible for all
purposes.

Second, the exhibit and its contents aré admissible under the Rules of
Evidence governing opinions and expert testimony. Rule 702 of the Texas
Rules of Evidence states that a witness who is qualified as an expert by
knowledge, skill, experience, training or experience may provide opinion
testimony “[i]f scientific, technical or other specialized knowledge will
assist the trier of fact to understand the evidence or to determine a fact in
issue.” TEX. R. EVID. 701. Rule 703 provides that “[t]he facts or data in the
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particular case upon which an expert bases an opinion or inference may be
those perceived by, reviewed by, or madc known to the expert at or before
the hearing.” Tex.R. EVvID. 703, Rulé 705 allows experts to give the
reasons for their opinions or inferenr.:es: — including disclosing such on
direct examination — and the balancing test for admitting otherwise
inadmissible facts or data is simply not applicable here because there is no
risk of prejudicing a jury. See TEX. R. EvID. 705 (a) & (d).

As his pre-filed testimony and résumc": show, Mr. Worrall is plainly
qualified to offer expert opinions regardmg the matters addressed in his
exhibit. The exhibit sponsored by Mr. Worrall comprises the expert
opinions of Mr. Worrall and his explanations of the bases for those
opinions. The lion's share of Exhibit JTW:3 comprise the cxpert opinions of
Mr. Worrall as to the land use in the area of the landfill at the time of the
application and his explanations of the| bases for those opinions. This
exhibit and Mr. Worrall's testimony about it will plainly assist the ALJ in
understanding the scientific and technichl evidence and determining any
facts in issue and are thus admissible under the rules governing experts and
opinion testimony.

Third, Mr. Worrall's pre-filed testimony [itself summarizes the information
contained in Exhibit JW-3. In his pre-filed testimony he could have
answered in question-and-answer format questions pertaining to cach and
gvery statement contained in the exhibit.  Simalarly, in his pre-filed
testimony Mr. Worrall could have been asked to individually prove up each
and every drawing or figure he created fior the application. However, that
would have led to an unwieldy volume of pre-filed testimony considering
that BFI's application is three four-inch binders long. Notably, Mr. Worrall
will be present to testify at the hearing, and TJFA and the other parties will
have an opportunity o cross-examine hi ' regarding his pre-filed testimony
and the portions of the application he is sponsoring.

Finally, to the extent that TIFA is milkmg a blanket objection to the
exhibit, the objection is overbroad. The raw data relied upon by Mr.
Worrall in formulating his opimions 18 being disclosed along with his

opinions pursuant to Rule 705 of the

specifically provides that "[t]he expert may in any event disclose on direct

cxamination, . . ., the underlying facis o
TIFA can point to specific portions of
objectionable, BFI can provide additio
portions are admissible under the Rules
Limitation, rules pertaining to admissibi
recollections, public records and reports,

commercial publications or learned treatises. See TEX. R. EVID. 803,

Texas Rules of Evidence, which

r data." Tex. R. Evip. 705(a). If
the exhibit which it believes are
nal bases for showing that such
of Evidence — including, without
lity of business records, recorded
glalements in ancient documents,
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/Objection |' Wﬂ.ncss |0, Testimony . | 7 Exhibit * ' | " Objection
o N@'g"u‘”‘ L ol g geg Lo S
9.b. John A Worra]l P.§,11.20-23;p. TW-4 Hearsay to the

3[sic], 1L 1 — 4. (BFI
presumes this is a

extent offered for
the truth of the

typographical error matters asserted.
and the objection is to Improper attempt
page 5.) to amend the
_application.
v, Response. , "Ruling . ..

]:xh1b1t JW—4 is an updated version of the Land Ube Andlysm Report
discussed above. Mr. Worrall states that he prepared the document.

TIFA®s objection that the exhibit and related testimony are an
impermissible attempt to amend the application is without merit. Unlike
most of the other issues referred to SOAH by the TCEQ, referred issue “U*
asks a question about current conditions, ile., whether the proposed
expansion is compatible with land use in the swrounding area. Mr. Worrall
makes no attempt to amend the Land Use Analysis Report that is included
in the application (indeed, he fully discusses that report), but instead is
simply providing relevant current information in the form of opinion
testimony with proper support in underlying data through Exhibit JW-4.

As to TIFA's blanket hearsay objections, TIFA is off-base and should be
overruled for a number of reasons. First, in testimony not objected to by
TIFA, Mr. Worral] states that he prepared Exhibit JW-4. His “in court”
testimony plainly adopts this “out of court” document - and its content — as
his own testimony. Simply put, Mr. Worrall is properly sponsoring this
exhibil, which is admissible for all purposes.

Second, the exhibit and ils contents are admissible under the Rules of
Evidence governing opinions and expert testimony. Rule 702 of the Texas
Rules of Evidence states that a wilness who is qualified as an expert by
knowledge, skill, experience, training or experience may provide opinion
testimony “[i]f scientific, technical or other specialized knowledge will
assist the trier of fact to understand the evidence or to delermine a fact in
issue.” TEX. R. Evip. 701. Rule 703 provides that “[t]he facts or data in the
particular case upon which an expert bases an opinion or inference may be
those perceived by, reviewed by, or made known to the expert at or before
the hearing.” TEX. R. EviD. 703. Rule 705 allows .experts to give the
reasons for their opinions or inferences — including disclosing such on
direct examination — and the balancing test for admitting otherwise
inadmissible facts or data is simply not applicable here because there is no
risk of prejudicing a jury. See TEX. R. EVID. 705 (a) & (d).

As his pre-filed testimony and resume show, Mr. Womall is plainly
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qualified to offer expert opinions on theimatters addressed in his exhibit.
The exhibit sponsored by Mr. Worrall comprises the expert opinions of Mr.
Worrall and his explanations of the bases for those opinions. The lion's
share of Exhibit JW-4 comprise the expert opinions of Mr. Worrall as to the
current land use in the area of the landfill and his explanations of the bases
for those opinions. This exhibit and Mr; Worrall's testimony about it will
plainly assist the ALJ in understanding the scientific and technical evidence
and determining any facts in issue and are thus admissible under the rules
governing experts and opinion 1estimony.

Third, Mr. Worrall's pre-filed testimony itself surmmarizes the information
contained in Exhibit JW-4. In his pre-filed testimony he could have
answered in question-and-answer format. questions pertaining to each and
every statement contained in the exhibit. Similarly, in his pre-filed
testimany Mr. Worrall could have been asked to individually prove up each
and every drawing or figure he created. However, that would have led to an
unwieldy volume of pre-filed testimony ¢onsidering that BFT's application
15 three four-inch binders thick. Notably, Mr. Worrall will be present to
 testify at the hearing, and TIFA and.the other parties will have an
opportunity to cross-examine him regarding his pre-filed testimony and the
portions of the application he is sponsoring.

Finally, to the extent that TJFA is making a blanket objection to the
exhibit, thc objection is overbroad. The raw data relied upon by Mr.
Worrall in formulating his opinions is! being disclosed along with his
opinions pursuani to Rule 705 of the Texas Rules of Evidence, which
specifically provides that "[tThe expert may in any event disclosc on direct
examination, . . ., the underlying facts C'Ii data" TeX. R. EvID. 705(a). If
TIFA can point to specific portions of the exhibit which it believes are
objectionable, BFI can provide additional bases for showing that such
portions are admissible under the Texas Rules of Evidence — including,
without limitation, rules pertaining to adlmsmblhty of business records,
recorded recollections, public records and reports, statements in ancient
documents, commercial publications or learned treatises. See Tex. R. EvID.

803.

Objestion. " * "Witness 1]} Tesnmony Lont L BRhibit o 0 L iObjection!
coNe [ i CPages U T R -
9.c. John A. Worrall | P. 9, 11. I1-14 JW-5 Hearsay to the

! extent offered for

i the truth of the

I mattcrs asserted.
”Response B e e T Rl

Exhlblt JW 5 is a series of documents constltutmg a landscapc cnhancernent
plan proposed for the landfill. Agam Mr. Worrall testifies that he
personally prepared the documents. .
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Unlike most of the other 1ssues referred to SOAH by the TCEQ, referred
issue “U” asks a question about current conditions: whether the proposed
expansion is compatible with land use in the surrounding area. Mr. Worrall
is providing very relevant current information in the form of opinion
testimony with proper support in underlying data through Exhibit JW-5.

As to TJIFA's blanket hearsay objections, TIFA is off-base and should be
overruled for each of the reasons discussed in BFI's response to TIFA's
objection No, 9.b. to Exhibit JW-4 above.

:ijﬂctmn ‘, Wltness E Testlmony - Exhibit . Objection
Wl Ne: . Pages .‘ co [
9.d. JohnA Worrall P 31 ll 1-11 Not qualified to
offer expert
opinion.
Co ‘Responset' s, L0t L w0 Ruling

TJ'FA Ob_]ECtS 1 th1s questmn and answer on the bas:s that Mr Worrall is

"not qualified to offer the testimony and that he has not demonstrated that
he is an expert in soil science, agronomy, agriculture or any other field to
support this opinion on vegetative cover.

Mr. Worrall has sufficient expertise to offer the opinions complained of by
TIFA. Mr. Worrall js experienced in landscape architecture, which requires
him to know what plants will survive in what climates under what
circumstances. As his testimony shows, he has vast experience in such
matters as they pertain to MSW landfills. Moreover, TIFA is over-stating
the techmical expertise required to offer the opinjon containcd in the
testimony. In fact, most of the testimony objected to is personal
observation. Mr. Worrall is a resident of Central Texas. Mr. Worrall states,
from personal experience that "[a]bundant evidence exists in that Sunset
Farms has already established vegetative cover with similar slopes and soils
and that Central Texas is not, in fact, a desert. We receive sufficient
rainfalls to allow vegetative cover of the types proposed to thrive, once

established.
. Objection | Wlmess .|l Testimony " | v ,Exhibit | = Objection
‘NO-:::‘;"".‘ ! Lt Pages . L
10.a. C,harlcs He:msath P. 21,11 20-22; p. CH-5 Improper attempt
22, 1.1-23;p. 23,1 to amend the
—15:p. 24 Il 1— 16 application.
e ot B )Re.spmnsef B e e s T R g

Exhﬂ:ut CH-5 is a current growr.h trend analysm for the area surroundmg the
landfill. Mr. Heimsath states that he personally prepared the document.

TJFA objects on the basis that the exhibit and related testimony are an
impermissible attempl to amend the application, TIFA is off-base. Unlike
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most of the other issues referred to SOAH by the TCEQ, referred issue "U"
asks a question about current conditions: whether the proposed expansion is
compatible with land use in the surrounding area. Growth trends are one
element of an analysis of land use compatibility under the TCEQ's rules.
Mr. Heimsath makes no attempt to amend the Land Use Report or any other
aspect of the application, bul is providing very relevant current information
in the form of opinion testimony with proper support in underlying data
through Exhibit CH-5.

f;:@bjectmnf N Wlmess Tesummny : o Exbibit o Oquct;qn
Ny i, g [P PagEs ) e “‘" oty

ll.a. Donna Carter P 18, 11 16 -22; Nol quallﬁed to

p-19.11.1-17 offer expert
opinion.
D " Response Do e e e L Raaling [

T.TF A Db_]ECtS to this testlmony on the basis that Ms Carter is "not quahﬁed

to offer an opinion on whether the proposed expansion is compatible with

land use in the surrounding area in the context of the MSW rules." All of

the opinions offercd by Ms. Carter are squarely within her areas of expertise

as set forth in her testimony.

The principal factor in TJFA's challenge to Ms. Carter's qualifications is her

admission that this is her first municipal solid waste landfill project. Every

expert testifying in this proceeding had a first time to offer expert opinion

testimony. Under TIFA’s logic, if a witness cannot testify reparding a

particular subject matter for a first time, there would be no qualified expert

witnesses.

Ms. Carter proved her qualifications to offer the opinions in her testimony.

She is regularly involved in Jand planning and feasibility studies that are

presented to local planning and zoning boards to obtain approval of major

construction projects. That is essentially what is occurring in this

proceeding. She also has substantial experience in matters pertaining to

visual aesthetics, and has offered both factual and opinion testimony in this

area,

@b_]ﬂCthﬂ v, Witness Tesnmony o Exhibit o .-,‘ Y Db_]ectlon c ]
" No.. Lo e . "PRages. .| ol
12.a. Brad Dugas P. 16 ll 14-16 Not quahﬁed to

offer expert
opinion to extent
offered for
engineering
| | opinions.
o g e LT Rﬂbponse R o ”:HﬂRﬂﬁhgﬂﬂ,

TIFA objects to this testlmony to the extent that Mr. Dugas is offenng an
opinion as to the adequacy of any engineering issue contained in the
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application.

BFT understands that Mr. Dugas is not a licensed engineer. He does not
need to be a licensed engineer to offer the expert opinions he is offering.
His testimony is offered based on his extensive experience, skill and
training in operational aspects of MSW landfills in general and the Sunset
Farms Landfill in particular.

I,LQij;dti,‘gﬁﬁ“ Wn‘nesa. S "' Testimony T ‘.'fh‘-';‘l}‘:jf:"‘f‘;‘@lﬁj'éeti{qfi"ﬁ c
e g R pagag ] B R
12.b. Brad Dugas P 351122 -23; p. Not qualified to
36,111 -3;p. 37,11, offer expert
16-19,p.39,1l. 4~ opinion to extent
6 p. 42,1l 15-17; p. offered for
43,11. 10 - 12; p. 44, engineering
11.16-18 opinions,
J Va1 0y s Riespomsal o v g tth g OB LT S by Raaling

TIFA objects to this testimony to the extent that Mr. Dugas is adopting the
testimony and opinions expressed by various engineering experts and
thereby offering an opinion as to the adequacy of any engineering issue
contained in the application.

Again, BFI understands that Mr. Dugas is not a licensed engineer. He does
not need to be a licensed engineer to offer the expert opinions he is offering.
His testimony is offered based on his extensive experience, skill and
training in operational aspects of MSW landfills in general and the Sunset
Farms Landfill in particular, Each of the items of adopted testimony are
related to facility operations. Mr. Dugas is responsible for implementing
the Site Operaling Plan at the facilily — both the current plan and the
proposed plan. The testimony adopted by Mr. Dugas al) relates 1o facility
operations that are governed by the current and future plans,
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